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DIRECTORY  OF  THE  JUDICIARY  DEPART- 
MENT OF  THE  STATE  OF  ILLINOIS. 

CORRECTED  TO  JULY  16,  1907. 


The  judiciary  department  of  the  State  of  Illinois  is  composed  of 
(1)  the  Supreme  CJourt;  (2)  Appellate  Courts;  (3)  Circuit  Courts;  (4) 
Courts  of  Cook  County;  (5>  City  Courts;  (6)  County  and  Probate  Courts. 

(1)  THE  SUPEEME  COURT. 


The  Supreme  Court  consists  of  seven  iustices,  elected  for  a  terra  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions.  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  ^and  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt.  v  ernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year. 

RSPOBTEK. 

Isaac  N.  Phillips Bloomington. 

JUSTICES. 

First  Z>w<ric^— Alonzo  K.  Vickers East  St.  Louis. 

Second  District— Wiiaaam^  M.  Farmer Vandalia. 

Third  District— Fkathk  K.  Dunn Charleston. 

Fourth  District— Guy  C.  Scott Aledo. 

Fifth  District— JonN  P.  Hand Cambridge. 

Sixth  District— James  H.  Cautwright. Oret;on. 

Seventh  District— OnBis  N.  Carter Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 
The  rule  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 
justice  next  in  order  of  seniority  who  has  not  served  as  Chief  Justice 
witiiin  six  years  last  past.  Mr.  Justice  Hand  is  the  present  Chief 
Justice. 

CLERK. 

Chbistopheb  Maher,  Springfield. 

LIBRARIAN. 

Ralph  H.  Wilkin,  Springfield, 

(iii) 
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(2)  APPELLATE  COUKTS. 

These  Courts  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  tlu-ee  years.  One  Clerk  is  elected  in  each 
district 

REPORTERS. 

W.  Clyde  Jones  and  E^ebne  H.  AddixVOton,  of  the  law  firm  of  Jones, 
Addington  &  Ames,  100  Washington  street,  Chicago. 

FIEST  DISTRICT, 

Composed  of  the  coimty  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clerk— Alfred  R.  Porter,  Ashland  Block,  Chicago. 

Edward  O.  Brown.  Presiding  Justice.  Ashland  Block,  Chicago. 
Francis  Adams,  Justice,  Asliland  Block,  Chicago. 
Jesse  UoLDOM,  Justice,  Ashland  Block,  Chicago. 

BKANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 

Frank  Baker,  Presiding  Justice,  Ashland  Block,  Chicago. 
Henry  V.  Freeman,  Justice,  Ashland  Block,  Chicago, 
Frederick  A.  Smith,  Justice,  Ashland  Block,  Chicago. 

APPELLATE  COURTS-<Continued.) 

SECOND  DISTRICT. 
Composed  of  the  counties  of  'Boone,  Bureau,  Carroll,  DeKalb, 
DuPage,  Grundy,  Henderson,  Henr3',  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  LiaSalle.  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island. 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 

and  Oetober. 
Clerk— Christopher  C.  Duflfy,  Ottawa. 

Henry  B.  Willis,  Presiding  Justice,  Elgin. 
DoRRANCE  DiBELL,  Justlce,  Jollet. 
George  W.  Thompson.  Justice.  Galesburg. 
THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign,  Christian,  Clark,   Coles,  Cumberland,    DeWitt,    Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,   Mason,   McDonough,  McLean,  Menard,  Montgomery, 
Morgan.  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott,  Shelby, 
Tazewell  and  Vermilion. 
Court  sits  at  Springfield.  Sangamon  county,  on  the  third  Tuesdaya 

in  May  and  November. 
Clerk— W.  C.  Hippard,  Springfield. 

James  S.  Baume,  Presiding  Justice,  Galena. 
Frank  D.  Ramsay,  Justice,  Morrison. 
Leslie  D.  Puterbauoh,  Justice,  Peoria. 

*  This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  held  by 
three  judges  of  the  Circuit  Court,  desi^ated  and  assiffned  by  the  buproma  Court 
under  the  provisions  of  the  act  of  the  General  Aasemhhr,  approved  Juiia  &  1&)7. 
Hurd's  Statutes.  1897.  50S,  Laws  of  mi,  185. 
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FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamilton, 
Hardin.  Jnckson,  Jasper,  Jefferson,  Johnson,  Lawrence,  Madison, 
Marion,  Massac,   Monroe,  Perry,   Pope,  Pulaski,  Randolph,  Rich- 
land,  Saline,  St.  Clair,  Union,   Wabash,   Washington,   Wayne, 
White  and  Williamson. 
Court  site  at  Mount  Vernon,  Jefferscxi  county,  on  the  fourth  Tues- 
days in  February  and  Auprust. 
Clerk — Albert  C.  Millspaugli,  Mount  Vernon. 

James  A.  Creiqhton,  Presiding;  Justice,  Springfield. 
CoLOSTiN  D.  Myers,  Justice,  Bloom  ington. 
Harky  Hiqbee,  Justice,  Pittsfield. 

(3)  CIRCUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven^ 
teen  Judicial  Circuits,  as  follows :  * 

First  Circuit.— The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

A.  W.  Lewis,  Hariisburg. 
Warren  W.  Duncan,  Marion. 
WiLUAM  N.  Butler,  Cairo. 

Second  Circuit — ^The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

Enoch  E.  Newlin,  Robinson. 
Prince  A.  Pearce,  CarmL 
Jacob  R.  Creiohton,  Fairfield. 
Third  Circuit. —The  counties  of  Randolph,  Monroe,  St  Clair,  Madison, 
Bond,  Washington  and  Perry. 

JUDGES. 

Benjamin  R.  Burroughs,  Edwardsvilla 
Robert  D.  W.  Holder,  Belleville. 
Charles  T.  Moore,  Nashville. 
Fourth  Circuit—The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

judges. 
Albert  M.  Rose,  Louisville. 
Truman  E,  Ames,  Shelbyville. 
Samuel  L,  D wight.  Centralia. 

Fifth  Circuit. — The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

judges. 
James  W.  Craig,  Mattoon. 
E.  R.  E.  KiMBROUGH,  Danville. 
Morton  W.  Thompson,  Danville. 

Sixth  Circuit— The  counties  of  Champaign,  Douglas,  Moultrie,  Mi^ 
con,  DeWitt  and  Piatt. 

JUDGES. 

Wiluam  G.  Cochran,  Sullivan, 
Solon  Philbrick,  Champaign. 
William  C.  Johns,  Decatur. 

•^  Laws  1887, 188. 
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Seventh    Circuit— The  counties  of  Sangamon,  Macoupin,   Morgan, 
Scott,  Greene  and  Jersey.  , 

JUDGES. 

James  A.  Creiohton,  Springfield, 
Robert  B.  Shirley,  C-arlinville. 
Owen  P.  Thobipson,  Jacksonville. 

Eighth    Circuit,— The  counties  of  Adams,  Schuyler,  Mason,   Cass, 
Brown,  Pike,  Calhoim  and  Menard. 

JUDGES. 

Harry  Hiobee,  Pittsfield. 
Albert  Akers,  Quincy. 
Guy  R.  Wiluams,  Havana. 

Ninth  Circuit — The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDGES. 

George  W.  Thompson,  Galesburg. 
John  A,  Gray,  Canton. 
Robert  J.  Gribr.  Monmouth. 

Tenth  Circuit,— The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
TazewelL 

JUDGES. 

Leslie  D.  Puterbaugh,  Peoria. 
Theodore  N.  Green,  Pekin. 
Nicholas  E.  Worthington,  Peoria. 

Eleventh  Circuit — The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

Colostin  D.  Myers,  Bloomington. 
George  W.  Patton,  Pontiac. 
Thomas  M.  Harris,  Lincoln.   . 

Twelfth  Circuit— The  counties  of  WiU,  Kankakee  and  Iroquola 

JUDGES.  * 

DoRRANCE   Dibell,  Joliet. 
Albert  O.  Marshall,  Joliet 
Frank  L.  Hooper,  Watseka. 

Thirteenth  Circuit,— The  counties  of  Bureau,  LaSalle  and  Grundy. 

JUDGES. 

Samuel  C.  Stough,  Morris. 
Richard  M.  Skinner,  Princeton. 
Edgar  Eldredqe,  Ottawa. 

Fourteenth  Circuit  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

judges. 
William  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 
Emery  C.  Graves,  Geneseo. 

Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

JUDGES. 

Richard  S.  Farrand,  Dixon« 
James  S.  BauMe,  Galena. 
OSCAB  E.  Heard,  Freeport 
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Sixteenth  Circuit. ^The  counties  of  Kane,  Du  Page,  De  Kalb  and 
KendalL 

JUDGES. 

Henry  B.  Willis,  Elgin. 
Charles  A.  Bishop,  Sycamore. 
Linus  C.  Ruth,  Hinsdale. 

Seventeenth  Circuit.— The  counties  of  Winnebago,  Boone,  McHeniy 
and  Lake. 

JUDQES. 

Arthub  H.  Frost,  Rockford. 
Charles  H.  Donnelly,  Woodstock. 
Robert  W.  Wright,  Belvidere. 


(4)  COUIITS  OF  COOK  COUNTY. 


The  State  Constitution  recognizee  Cook  county  as  one  judicial  circuit, 
and  establishes  the  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  and  quasi-criminal  cases  only,  and  the  judges  of  the  Circuit 
and  Superior  Courts  are  judges,  ex  offldo,  of  the  Criminal  Court 

CIRCUIT  COURT. 
Clerk— Joseph  E.  Bid  will,  Jr.,  Fort  Dearborn  Building,  (!!hicago. 

JUDGES. 

George  A.  Carpenter,  John  Gibbons, 

Richard  S.  Tuthill,  Edward  O.  Brown, 

Richard  W.  Clifford,  Lockwood  Honorb, 

Frank  Baker,  George  Kersten, 

Francis  Adams,  Julian  W.  Mack, 

Thomas  G.  Windeb,  Frederick  A.  Smith, 

Merritt  W.  Pinckney,  Charles  M.  Walker. 

SUPERIOR  COURT. 
Clerk— Charles  W.  Vail,  Fort  Dearborn  Building,  Chicaga 

judges. 

William  H.  McSurely  Henry  V.  Freeman, 

Ben  M.  Smith,  Farlin  Q.  Ball, 

Theodore  Brentano,  Axel  Chytraus, 

George  A.  Dupuy,  Jesse  Holdom, 

Albert  C.  Barnes,  Marcus  Kavanagh, 

Arthur  H.  Chstlain,  Willard  M.  McEwen. 
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(5)  CITY  COURTS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  were  continued 
until  abolished  by  the  qualified  yoters  of  the  city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  87,  R.  S.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  th^  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her- 
cules Iron  Works  v.  E.,  J.  &  E.  Ry,  Co.,  141  IlL  497.) 

THE  CITY  COURT  OF  ALTON. 
James  E.  Dunneqan,  Judge.  Fbancis  Brandewkidb,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edward  M.  Mangan,  Judge.  Frank  W.  Greenaway,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
P.  W.  Oallaoher,  Judge.  W.  8.  Glbason,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Homer  Abbott,  Judge.  Edward  H.  Kirqis,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUia 
W.  J.  N.  Moters,  Judge.  Thomas  J.  Healy,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Edward  M.  Mangan,  Judge.  Charles  S.  Mots,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  McWiluams,  Judge.  Harry  L.  Ballard,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
Horace  S.  Clark,  Judge.  Thomas  M.  Lytlb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
Josiah  p.  Hodoe,  Judge.  Joseph  R  Babcock,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY, 
y.  V.  Barnes,  Judge.  O.  L.  Sprkchsr,  Clerk, 

MUNICIPAL  COURT  OF  CHICAGO. 
Established  by  Act  of  May  18,  1905  (L.  1905,  p.  158). 

CHIEF  JUSTICE. 

Harry  Olson. 

associate  judges. 

Freeman  K,  Blake        John  W.  Houston  Henry  C.  Beitler 

William  W.  Maxwell  John  H.  Hume  Frank  P.  Sadler 

JUDSON  F.  Going  John  R.  Newcomer  Max  Ebkrhardt 

William  N.  Gemmill      McKenzie  Cleland  Thomas  B.  Lantry 

Wiluam  N.  Cottrell    John  C.  Soovkl  Frederick L.  Fake,  Jr. 

Edwin  K.  Walker         Stephen  A,  Foster  Adelor  J.  Petit 

Edward  A,  Dicker        Frank  Crowe  Charles  N.  Goodnow 

Isidore  H.  Himes  Mancha  Bruogemey-  Oscar  M.  Torkison 

ARNOLD  Heap  br  Hosea  W.  Wells 

Michael  F.  Girten 
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(6)  COUNTY  AND  PROBATE  COURTS. 


In  the  counties  of  Cook,  Kane,  La  Salle»  Peoria,  Sangamon,  St.  Clair 
and  Will,  each  having  a  population  of  over  70,000,  probate  courts  are 
established,  distinct  from  the  county  courts.  In  the  other  counti^  the 
county  courts  have  jurisdiction  in  all  matters  of  probate.  (Laws 
1«81,  72.) 

JUDGES.  (X>UWTIBa.  COUNTY  SEATS. 

Charles  B.  McCrory Adams Quincy. 

WiLUAM  S.  Dewey Alexander Cairo. 

Wm.  H.  Dawdy Bond Greenville. 

Wm.  C.  De  Wolp Boone Belvidere. 

WiLLARD  Y.  Baker Brown    Mt.  Sterling, 

Joe  a.  Davis Bureau Prmceton. 

F.  L  BiZAiLLiON Calhoun Hardin. 

John  D.  Tdrnbaugh ,. .  Carroll Mt.  CarrolL 

Darius  N.  Walker '. .  Cass Virginia. 

Thomas  J.  Roth Champaign Urbana- 

James  H.  Morgan Christian Taylorville. 

Hershel  R.  Snavely Clark Marshall. 

Alsie  N.  Tolliver Clay Louisville. 

James  Allen Clinton Carlyle. 

T.  N.  CoFER Coles Charleston. 

Lewis  Rinaker Cook Chicago. 

Charles  S.  Cutting,  Pro.  J. .  Cook Chicago. 

John  C.  Maxwell Crawford Robmson. 

A.  L  RuFFNER Cumberland Toledo. 

William  L.  Pond DeKalb Sycamore. 

Fred  C.  Hill DeWitt Clinton. 

W.  J.  Dolson Douglas Tuscola. 

Mazzini  Slusser DuPage Wheaton. 

Walter  S.  Lamon Edgar Paris. 

Isaac  W.  Ibbotson Edwards Albion. 

Michael  O'Donnell Effingham Effingham. 

John  H.  Webb Fayette Vandalia. 

H.  H.  Kerr. Ford Paxton. 

T.  J.  Myers Franklin Benton. 

John  D.  Breckenridoe Fulton Lewistown. 

W.  S.  Phillips Gallatin Shawneetown. 

Thomas  Henshaw Greene Carrollton. 

George  W.  Huston Gruudy Morris. 

John  M.  Eckley Hamilton McLeansbora 

Charles  A.  James Hancock Carthage. 

John  H.  Ferrell. Hardin Elizabethtown. 

RUFUS  F.  Robinson Henderson Oquawka. 

Albert  E.  Bergland Henry Cambridge. 

John  H.  Gillan Iroquois Watseka. 

W^ILLARD  F.  Elus Jackson Murphysbora 

Paul  Williams Jasper Newton. 

Andrew  D.  Webb Jefferson Mt.  Vernon. 

Thomas  F.  Ferns. Jersey Jei-seyville. 

William  Rippin Jo  Daviess Galena. 

Thomas  H,  Shkridan Johnson Vienna. 

Frank  G.  Plain Kane Geneva. 

David  B.  Sherwood.  Pro.  J. .  Kane Geneva. 

Arthur  W.  Deselm Kankakee Kankakeeu 

Wiluam  Hill [Kendall Yorkville. 

H.  C.  Rice ;Knox Galesburg. 


County  and  Probate  Courts. 


JUDGES.  COUNTIES.        COUNTY  SEATS. 
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Illinois  Central  Railroad  Company  ?•  Bosario  Pane- 

biango. 

Gen.  No.  4,639. 

1.  Masteb  atto  servant — what  does  not  destroy  relation  of.  Held, 
under  the  circumstances  shown  in  -this  case,  that  the  servant, 
though  temporarily  absent  from  his  usual  duties  because  of  illness, 
was  nevertheless  a  servant  within  the  meaning  of  the  law  to  whom 
the  master  sustained  the  ordinary  legal  obligations  of  a  master. 

2.  Masteb — duty  of,  to  make  rules  and  regulations.  It  is  the 
duty  of  the  master  to  make  all  reasonable  and  proper  regula- 
tions for  the  safety  of  its  employes,  having  regard  to  the  situa- 
tion in  which  such  employes  are  placed,  and  whether  this  duty 
in  a  particular  case  has  been  performed  is  a  question  of  fact  for 
the  jury. 

3.  Declaration — when  cannot  he  complained  of.  A  declaration 
cannot  be  complained  of  as  defective  or  insufficient  where  it  was 
not  demurred  to  and  where  no,  motion  in  arrest  of  judgment  was 
made. 

Action  In  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Kane  county;  the  Hon.  Henby  B.  Willis,  Judge,  presid- 
ing. Heard  in  this  court  at  the  April  term,  1906.  Affirmed.  Opin- 
ion filed  October  16,  1906. 

D.  B.  Shebwood,  for  appellant;  J.  M.  Dickinson,  of 
counsel. 

GEMMn.L  &  FoEULy  f  or  appellee. 
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Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Eosario  Panebiango  was  a  laborer  in  the  employ  of 
the  Illinois  Central  Railroad  Company  at  Newbem, 
Tennessee.  On  February  13,  1904,  while  he  was  pass- 
ing underneath  a  boarding  car  in  which  he  lived,  it 
was  moved  by  other  cars  pushed  against  it,  and  the 
car  wheels  passed  over  him.  He  lost  his  left  leg  a  lit- 
tle below  the  hip,  and  three  or  four  toes  from  the  right 
foot,  and  his  left  arm  was  broken.  He  brought  this 
suit  against  the  railroad  company  to  recover  damages 
for  said  injuries,  and  recovered  a  verdict  and  judg- 
ment for  $5,000,  from  which  the  company  appeals.  It 
was  admitted  on  oral  argument  that  the  damages  are 
not  excessive. 

The  proof  introduced  by  appellee  tended  to  show 
the  following  facts :  Appellant  engaged  a  number  of 
Italian  laborers  in  Chicago  for  certain  repair  work  on 
its  tracks  at  different  points.  It  provided  boarding 
cars  for  them  to  live  in.  These  cars  were  fitted  up  for 
housekeeping,  and  supplied  with  stoves,  dishes  and 
bunks.  The  men  kept  their  clothing  and  trunks  in 
these  cars.  Appellee  was  a  member  of  this  crew.  The 
number  of  men  in  the  gang  changed  from  time  to  time. 
There  were  thirty-five  when  they  left  Chicago,  and 
twenty-five  when  at  Newbern.  They  went  from  Chi- 
cago to  Carbondale  and  worked  there  about  a  month ; 
then  went  to  Mounds  and  worked  there  half  a  month ; 
and  then  worked  in  Cairo  about  a  month,  and  then 
went  to  Newbern,  Tennessee,  and  the  preponderance 
of  the  proof  is  that  they  had  been  there  seventeen  or 
eighteen  days  when  app.ellee  was  injured.  During  all 
this  time  the  men  lived,  ate,  cooked  and  slept  in  these 
boarding  cars,  which  were  provided  by  appellant  for 
that  purpose.  The  men  furnished  and  cooked  their 
own  provisions,  and  appellant  had  no  connection 
therewith.  There  were  at  Newbem  four  railroad 
tracks  owned  and  operated  by  appellant.     The  west 
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one  was  a  passing  track.  The  next  two  were  the  main 
tracks,  north  and  south-bound  respectively.  The  east 
one  was  known  as  a  storage  track.  The  east  and  west 
tracks,  therefore,  were  switch  tracks,  beginning  and 
ending  at  or  near  that  station.  Some  witnesses  gave 
the  length  of  the  storage  track  as  a  quarter  of  a  mile, 
while  others  testified  it  was  half  a  mile  long,  and 
others  a  mile.  A  witness  for  appellant  testified  it 
would  hold  about  100  cars.  At  each  end  it  connected 
with  the  east  main  track.  These  boarding  cars  were 
ordinary  box  cars  and  had  a  door  on  each  side.  The 
east  doors  were,  however,  kept  nailed  up,  and  ingress 
and  egress  was  had  only  from  the  west  side.  A  ladder 
had  been  built  by  appellant  at  each  door  on  the  west 
side  to  enable  people  to  go  in  and  out.  There  were  five 
cars  occupied  by  the  gang  to  which  appellee  belonged. 
Other  laborers  were  working  at  Newbem  who  had 
eight  boarding  cars.  These  thirteen  boarding  cars 
were  placed  on  the  storage  track,  somewhere  near  the 
middle  of  it,  and  they  were  all  coupled  together  and 
the  brakes  were  kept  set.  The  cars  of  appellee's  gang 
were  at  the  north  end  of  the  string,  and  the  car 
in  which  appellee  lived  and  cooked  was  the  fourth  or 
fifth  from  the  north  end.  On  the  day  of  the  injury  to 
appellee  there  were  other  cars  standing  on  the  storage 
track  north  of  the  boarding  cars  and  somet  little  dis- 
tance from  them.  While  the  men  cooked  in  their  cars, 
they  did  not  bake  there.  A  short  distance  east  of  the 
storage  track  was  a  high  bank.  These  men  dug  two 
holes  in  this  bank,  which  they  called  ovens.  They 
kindled  a  fire  in  an  oven  and  set  over  it  a  dish  of  dough 
ready  for  baking,  and  in  that  way  baked  their  bread. 
There  was  a  stream  of  water  a  little  further  east,  and 
the  men  got  their  water  for  domestic  use  from  that 
stream.  As  the  men  could  come  out  of  their  cars  only 
on  the  west  side,  they  had  to  find  some  way  to  get  to 
the  bank  and  to  the  water  on  the  east  side.  Their 
habit  was  to  go  underneath  their  boarding  cars  to  get 
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to  the  east  side.  They  had  to  get  water  every  day. 
Each  person  baked  only  once  in  several  days,  but  as 
they  had  but  two  of  these  ovens,  some  one  was  baking 
in  them  nearly  every  day.  Appellee's  gang  had  an 
American  and  an  Italian  boss  or  foreman.  The 
Italian  boss  was  named  Frank  Simone.  He  hired  the 
men  and  lived  with  them  in  one  of  the  boarding  cars. 
The  foremen  were  around  there  when  the  men  crossed 
under  the  cars,  and  knew  that  they  went  under  the 
qars  on  the  way  to  the  oven.  The  Italian  boss  told  the 
men  to  go  under  the  cars  to  go  to  the  oven,  but  told 
them  to  watch  out  and  look  out  if  they  saw  an  engine. 
All  of  appellant's  employes  on  the  work  train  which 
caused  the  injury  and  all  the  employes  about  that 
station  knew  that  the  Italian  laborers  lived  and  cooked 
in  these  cars.  It  was  a  common  thing  for  a  train  to 
set  in  loaded  cars  at  one  end  of  the  storage  track  for 
the  use  of  the  work  train,  which  took  them  out  and 
hauled  them  to  the  point  where  they  were  to  be  un- 
loaded, and  also  for  the  work  train  to  set  empty  cars 
in  at  the  other  end  of  that  track  for  removal  by  regu- 
lar trains.  On  two  occasions  before  the  accident  cars 
so  set  in  had  been  driven  against  the  boarding  cars. 
On  February  13,  1904,  appellee  was  ill  and  did  not  go 
to  work.  In  the  afternoon  he  prepared  to  bake  bread, 
and  about  four  o'clock  he  put  his  dough  upon  a  board, 
got  out  of  the  car  on  the  west  side  and  started  under 
the  car  with  the  dough,  intending  to  go  to  the  oven  and 
bake  it.  The  work  train  set  in  some  cars  at  the  north 
end,  pushed  them  against  the  loose  cars  north  of  the 
boarding  cars,  and  while  appellee  was  under  the  car, 
drove  the  loose  cars  against  the  boarding  cars  with 
such  force  as  to  drive  the  boarding  cars  with  brakes 
set  about  sixty  feet  and  to  knock  down  a  stove  and 
dishes  and  other  articles  in  the  cars.  The  wheels 
passed  over  appellee  and  injured  him  in  the  manner 
already  stated.  Before  going  under  the  car  appellee 
did  not  look  to  see  if  any  cars  were  being  pushed  upon 
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the  storage  track,  nor  did  he  see  any  cars  in  motion  or 
hear  any  sonnd.  He,  however,  knew  that  the  brakes 
were  kept  set  upon  this  string  of  boarding  cars. 

There  is  no  merit  in  the  contention  that  appellee  was 
not  in  the  employ  of  appellant  because  he  happened 
not  to  be  working  that  day.  Heldmaier  v.  Cobbs,  195 
111.  172.  He  was  in  the  regular  employ  of  appellant; 
was  paid  monthly  when  the  pay  car  came  along;  and 
was  furnished  by  appellant  with  a  car  in  which  to 
cook,  eat,  sleep  and  live  for  months  at  a  time.  The  re- 
lation of  employer  and  employe,  and  the  right  of 
appellee  to  occupy  the  car,  did  not  cease  because  of 
his  temporary  absence  from  work  on  account  of  ill- 
ness. The  engineer,  conductor  and  crew  of  the  work 
train  knew  that  these  laborers  lived  in  these  boarding 
cars,  and  knew  that  they  were  not  only  about  the  cars 
mornings,  nights  and  rainy  days,  but  also  on  days 
when  they  did  not  work.  The  brakeman  who  gave  the 
signals  which  resulted  in  the  collision  testified  that  he 
did  not  intend  to  strike  these  cars.  The  directions  of 
the  Italian  boss  gave  appellee  the  right  to  go  under 
the  cars  to  reach  the  oven.  Whether  appellee  ought 
to  have  looked  before  going  under  the  car  to  see 
whether  any  train  was  backing  in  at  eithar  end  of  the 
storage  track  and  was  liable  to  strike  and  move  his 
car,  was  a  question  of  fact  for  the  jury.  The  duty  of 
appellant  required  it  to  make  all  reasonable  and. 
proper  regulations  for  the  safety  of  employes,  situ- 
ated as  appellee  was.  I.  C.  E.  R.  Co.  v.  Hoffman,  67 
111.  287;  C.  &  N.W.  Ry.  Co.  v.  Taylor,  69  HI.  461; 
North  Chicago  R.  M.  Co.  v.  Johnson,  114  111.  57;  C.  & 
N.  W.  Ry.  Co.  V.  Goebel,  119  111.  515;  Chicago  Junction 
R.  R.  Co.  V.  McGrath,  203  111.  507.  Whether  appellant 
performed  that  duty,  and  exercised  the  care  required 
of  it  by  the  law,  was  a  question  of  fact  for  the  jury. 
The  trial  court  properly  denied  motions  to  instruct 
for  appellant  at  the  close  of  appellee's  case  and  at  the 
close  of  all  the  evidence. 
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Appellant's  proof  contradicted  some  features  of 
that  put  in  by  appellee.  Some  of  appellant's  wit- 
nesses testified  that  the  doors  on  the  east  side  of  the' 
boarding  cars  were  often  open;  that  there  were  also 
steps  to  get  down  on  that  side ;  that  the  two  strings  of 
boarding  cars  were  not  coupled  or  joined  together,  so 
that  appellee  could  easily  have  gone  around  his  car  in- 
stead of  passing  under  it ;  that  the  boarding  cars  were 
moved  by  other  cars  every  day  or  very  frequently  and 
that  at  the  time  in  question  the  boarding  cars  were 
moved  only  about  thirty  feet.  It  was  the  proper  oflBce 
of  the  jury  to  determine  which  witnesses  should  be  be- 
lieved, and  the  record  would  not  warrant  our  disturb- 
ing their  conclusions  upon  questions  of  fact.  It  was 
not  denied  that  the  Italian  foreman  authorized  and  di- 
rected these  laborers  to  pass  under  their  cars  to  reach 
the  ovens.  The  proof  showed  he  had  returned  to 
Italy,  but  appellant  did  not  take  his  deposition,  or  ask 
for  a  new  trial  in  order  to  take  his  deposition  to  refute 
that  testimony.  This  direction  and  authority  to  pass 
under  the  cars  to  reach  the  oven  stands  uncontra- 
dicted. Appellant  was  bound  by  such  instruction,  and 
appellee  had  a  right  to  act  thereon. 

Objection  is  made  to  rulings  of  the  court  upon  the 
admission  of  testimony.  As  to  most  of  these  conten- 
tions we  think  it  sufficient  to  say  that  upon  the  whole 
record  we  find  no  reversible  error  in  such  rulings. 
Frank  Datello  was  asked:  ''Was  Frank  Simone 
around  the  cars  there  when  the  men  went  under  the 
cars  to  go  to  the  oven?"  He  answered:  ''He  told  us 
to  go  under  the  cars  there,  and  to  go  to  the  oven;  he 
told  us,  only  he  said  'watch,'  he  says  'if  you  see  an 
engine  or  anything  then  look  out.'  "  Appellant '&  at- 
torney then  said:  "The  answer  is  objected  to  as  be- 
ing incompetent  and  irrelevant,  as  it  does  not  show 
that  Simone  had  any  authority  to  bind  the  comjiany 
by  his  instructions  concerning  their  action  when  not  at 
work.'*     This  objection  was  at  first  sustained,  but 
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afterwards  overruled.  If  the  objection  had  been  that 
the  answer  was  not  responsive  to  the  question,  it 
would  have  been  sustained,  and  another  question  put 
to  obviate  the  objection,  but  the  only  objection  was 
that  the  answer  did  not  show  that  Simone  had  author- 
ity to  bind  the  company  by  such  instructions  concern- 
ing the  conduct  of  the  men  when  not  at  work.  Other 
proof  had  already  shown  that  Simone  was  the  Italian 
foreman,  and  we  are  of  opinion  that  his  authority  was 
not  limited  to  the  hours  when  the  men  were  at  work. 
The  company  furnished  these  cars  in  which  the  men 
should  sleep,  and  stoves  upon  which  they  should  cook, 
and  dishes  for  their  table,  and  a  foreman  who  lived 
with  them,  and  we  consider  it  altogether  too  narrow  a 
construction  of  the  relations  between  appellee  and  ap- 
pellant to  say  that  it  had  no  responsibility  for  or  con- 
trol over  the  men  except  during  the  hours  when  they 
had  shovels,  picks  and  spades  in  their  hands.  If  in 
any  respect  the  rulings  upon  objections  to  testimony 
were  inaccurate,  such  testimony  was  unimportant  or 
the  error  was  cured  by  other  proof. 

The  declaration  is  seriously  criticised.  But  appel- 
lant pleaded  the  general  issue  thereto,  and  did  not 
move  in  arrest  of  judgment,  and  did  not  in  any  way 
question  the  sufficiency  of  the  declaration  in  the  court 
below,  so  far  as  the  abstract  discloses.  We  consider 
its  allegations  amply  sufficient  to  support  the  verdict 
under  such  circumstances,  and  if  some  allegations 
were  not  sufficiently  established,  proof  was  offered  of 
enough  of  its  allegations  to  make  a  case  for  appellee. 
The  judgment  will,  therefore,  be  affirmed. 

AiJirmed. 

Mr.  Justice  TVillts,  having  heard  this  case  in  the? 
lower  court,  took  no  part  in  its  decision  here. 
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American  Steel  &  Wire  Company  ?•  Joseph  Mosele. 

Gen.  N«.  4,689. 

1.  Verdict — when  Met  (uide.  A  verdict  which  Is  clearly  against 
the  preponderance  of  the  evidence  will  be  set  aside  by  the  Appel- 
late Court 

Action  In  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  Albert  O.  Marshall,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1906.  Reversed  and 
remanded.'    Opinion  filed  October  le,  1906. 

C.  W.  Brown,  Knapp,  Haykie  &  Campbell,  for  ap- 
pellant. 

DoNAHOE,  McNaughton  &  McKeown,  for  appellee. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

At  appellant *8  mills  at  Joliet  it  had  a  building 
known  as  a  lime  house.  It  was  perhaps  twenty  feet 
long,  about  twelve  feet  wide  and  about  seven  feet  high. 
The  stone  foundation  of  a  chimney  formed  its  north 
wall.  The  other  walls  were  of  brick  and  twelve  inches 
thick.  At  about  the  center  of  the  south  side  were 
double  doors,  opening  out.  Inside  these  doors,  in  the 
casing,  channels  were  made,  and  boards  were  placed 
in  these  grooves  or  channels  from  time  to  time,  as  the 
slaked  lime  rose  in  the  interior  of  the  room,  to  retain 
the  liquid  lime  till  it  became  thick.  The  roof  of  the 
lime  house  was  nearly  flat.  There  were  two  boxes  on 
the  roof.  On  the  east  and  the  west  of  the  building 
were  railroad  tracks.  A  box  car  loaded  with  lime 
would  be  set  in  on  one  of  these  tracks,  and  the  lime 
would  be  shoveled  on  to  the  roof  of  the  lime  house, 
where  laborers  would  shovel  it  into  the  boxes,  let 
water  into  the  boxes  from  a  water  pipe  which  con- 
ducted water  to  that  place  for  that  purpose,  slake  the 
lime,  and  then  let  it  out  and  let  it  pass  through  a  hole 
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in  the  roof  protected  by  a  sieve  or  wire  netting,  and 
let  it  run  down  into  the  inside  of  the  lime  house.  This 
slaked  lime  was  at  first  hot  and  thin,  but  in  twelve 
hours  it  would  become  thick  like  putty,  so  that  it  could 
be  cut  and  taken  out  with  a  shovel.  Appellee  was  a 
laborer  in  the  employ  of  appellant  at  tiiat  mill,  and 
for  two  days  had  been  working  slaking  lime  on  that 
roof.  In  the  afternoon,  of  August  24,  1903,  part  of  the 
east  wall  and  the  southeast  comer  of  the  wall  fell  out, 
while  plaintiff  was  so  at  work.  The  lime  flowed  to  the 
east  and  north  and  south.  Appellee  fell  into  the  lime 
and  was  burned.  He  brought  this  suit  to  recover  dam- 
ages for  the  injuries  so  received.  At  the  trial  he  had 
a  verdict  for  $2,000.  Appellant  made  a  nCiotion  for  a 
new  trial,  and  filed  points  in  support  thereof,  two  of 
which  were  that  the  verdict  was  against  the  evidence, 
and  that  it  was  excessive.  The  motion  was  denied, 
appellant  excepted,  appellee  had  judgment  on  the  ver- 
dict, and  appellant  prosecutes  this  appeal  therefrom. 
Appellee  claims  that  the  walls  were  defective  and 
not  fit  to  retain  so  great  a  quantity  of  lime  as  was 
then  in  the  house,  which  had  risen  at  that  time  to  five 
and  a  half  feet  or  six  feet,  and  that  the  manifestations 
of  the  defective  condition  of  the  walls  were  so  plain 
that  appellant  was  chargeable  with  notice  thereof. 
Considerable  stress  is  laid  by  appellee  upon  the  fact 
that  the  brick  walls  were  only  built  up  against  the 
foundation  of  the  chimney  which  formed  the  north 
wall  of  the  lime  house,  and  were  not  dovetailed  into 
it;  but  the  proof  shows  that  two  feet  or  more  of  the 
north  end  of  the  east  wall,  next  to  the  chimney,  did 
not  fall ;  hence  the  falling  of  the  wall  was  not  in  any 
respect  due  to  the  fact  that  the  ^ast  wall  was  not  tied 
to  the  chimney.  It  was  shown  by  nearly  every  witness 
except  the  medical  men,  that  lime  frequently  oozed  out 
of  the  house  around  the  boards  we  have  described,  and 
between  the  door  casings  and  the  back  wall,  and  means 
had  been  used  from  time  to  time  to  stop  up  such  crev- 
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ices  and  leakage.  But  that  portion  of  the  south  wall 
which  fell  was  only  at  the  southeast  corner,  and  the 
fallen  wall  did  not  reach  to  the  door.  Hence  the  leak- 
age of  lime  about  the  door  had  no  connection  with  the 
falling  of  the  wall.  Appellee  testified  to  great  leaks 
and  crevices  in  the  east  and  south  and  west  walls,  out 
of  which  streams  of  lime'  spurted,  and  that  rags  had 
been  pushed  into  these  places  to  stop  the  leakage,  and 
that  sticks  used  to  push  in  such  rags  had  been  left  pro- 
jecting from  the  walls ;  and  in  an  answer  framed  by  the 
witness,  and  which  cannot  be  explained  by  saying  that 
the  cross-examiner  misled  a  witness  imperfectly  ac- 
quainted with  the  English  language,  he  placed  the  pos- 
sible number  of  sticks  projecting  from  the  walls  of 
the  lime  house  at  forty.  He  testified  that  some  of 
these  apertures. were  as  wide  as  a  brick,  and  that  some 
of  them  were  two  inches  square.  He  was  partially 
sustained  by  one  witness  as  to  the  condition  of  things 
the  afternoon  of  the  injury.  This  story  on  the  face  of 
it  is  very  improbable,  for  it  would  seem  that  substan- 
tially all  the  cotitents  of  .the  lime  house  would  run  out 
through  such  apertures  while  the  lime  was  hot  and 
thin.  Seven  witnesses,  one  of  them  called  by  appellee, 
showed  that  no  such  condition  existed.  Some  of  the 
witnesses  by  whom  this  was  shown  were  about  there 
daily  and  many  times  a  day,  and  they  declared  there 
were  no  leaks  except  about  the  door,  and  no  sticks  pro- 
jecting from  the  walls.  Others  had  occasion  to  inspect 
or  see  the  inside  of  the  lime  house  when  it  was  wholly 
or  partially  empty,  and  showed  that  the  bricks  were 
not  visible  on  the  inside,  because  there  was  on  the  in- 
side a  hard  coating  of  lime  two  inches  thick,  and  hence 
that  there  were  and  could  be  no  such  cracks  and  open- 
ings. Where  two  witnesses  testify  to  an  improbable 
state  of  facts,  and  they  are  contradicted  by  seven  wit- 
nesses who  testify  to  a  much  more  reasonable  and 
probable  condition  of  things,  and  no  other  reason  ap- 
pears for  believing  the  two,  a  verdict  based  upon  the 
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testimony  of  the  two  cannot  be  sustained.  The  verdict, 
therefore,  cannot  be  sustained  on  the  ground  that  the 
proof  just  recited  warranted  the  jury  in  finding  that 
the  defective  condition  of  the  wall  was  obvious  and 
was  or  should  have  been  known  to  appellant. 

But  appellee  relies  upon  the  principle  expressed  in 
the  phrase  res  ipsa  loquitur — **the  affair  speaks  for 
itself"— or  in  other  words,  that  the  circumstances 
show  that  the  wall  was  negligently  constructed,  or  that 
it  was  negligently  maintained  in  an  unsafe  condition. 
As  the  judgment  must  be  reversed  and  the  cause  re- 
manded for  a  new  trial  for  the  reason  hereinafter 
stated,  and  upon  another  trial  the  condition  of  the 
building  and  the  quantity  of  lime  which  had  been 
habitually  placed  therein  and  which  it  was  reasonably 
capable  of  containing  while  thin,  will  probably  be  the 
subject  of  further  inquiry  and  testimony,  we  do  not 
consider  it  necessary  or  advisable  to  discuss  that  sub- 
ject now. 

Appellee  was  confined  to  the  hospital  about  four 
weeks.  He  claims  that  he  has  been  able  to  work  but 
very  little  since  then.  The  preponderance  of  the  med- 
ical testimony  is  that  he  was  but  slightly  burned,  and 
was  able  to  go  to  work  at  the  end  of  four  weeks.  The 
vision  of  appellee's  right  eye  is  seriously  impaired. 
The  medical  testimony  is  that  his  right  eye  was  not 
burned  at  all.  The  proof  does  not  warrant  the  conclu- 
sion that  the  condition  of  his  right  eye  is  due  to  the 
falling  of  this  wall.  If  it  is  not,  then  the  damages  are 
excessive. 

For  this  reason  we  are  of  opinion  that  the  trial 
court  erred  in  not  granting  a  new  trial.  The  judg- 
ment is,  therefore,  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Elgin^  Jollet  &  Eastern  Railway  Company  y.  William 

H,  Myers. 

Gen.  No.  4,659. 

1.  Servant — how  question  as  to  knowledge  of  defective  condi- 
tion of  machinery  to  he  determined.  Whether  the  Bervant  who 
has  receiyed  an  Injury  from  a  defect  In  machinery  at  which  he 
was  employed,  had  knowledge  of  the  defective  condition  of  such 
machinery,  is  a  question  of  fact  to  be  determined  by  the  Jury  from 
all  the  evidence  adduced. 

2.  Assumed  bisk — upon  what  doctrine  of,  predicated.  The  rule 
that  the  servant  assumes  the  ordinary  risks  incident  to  the  work 
he  engages  to  do  presupposes  that  the  master  has  exercised  the 
care,  caution  and  vigilance  which  the  law  requires  of  the  master. 
A  servant  only  assumes  those  risks  which  cannot  b6  obviated 
by  the  adoption  of  reasonable  measures  of  precaution  by  the 
master. 

3.  ExpEBT  TESTIMONY — vohcn  Competent,  Expert  testimony  Is 
competent  as  to  matters  which  do  not  lie  within  the  range  of 
that  common  knowledge  and  experience  which  the  Jury  is  sup- 
posed to  possess. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Win  county;  the  Hon.  Albert  O.  Marshall,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1906.  AfDrmed. 
Opinion  filed  October  16,  1906. 

J.  L.  O'DoNNELL  and  T.  F.  Donovan,  for  appellant; 
Knapp,  Haynib  &  Campbell,  of  counsel. 

DoNAHOE,  MoNatjghton  &  McKeown,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

William  H.  Myers  was  employed  as  a  carpenter  in 
the  car  shops  of  the  Elgin,  Joliet  &  Eastern  Railway 
Company  at  Joliet.  On  Decemher  1,  1903,  while  he 
was  working  in  said  shops,  he  lost  two  fingers  of  his 
right  hand,  and  had  the  muscles  and  tendons  of  the 
other  two  fingers  of  said  hand  severed,  upon  a  circular 
rip  saw.    He  brought  this  suit  against  the  railway 
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company  to  recover  damages  for  said  injuries.    The 
declaration  contained  seven  original  and  two  addi- 
tional counts.     The  jury,  by  direction  of  the  court, 
found  defendant  not  guilty  under  the  fourth  and  sixth 
original  counts  and  under  the  two  additional  counts. 
Each  of  the  other  counts  described  the  saw,  and  set 
out  defects  therein,  and  averred  that  plaintiff  had  no 
notice  thereof  and  that  defendant  had  notice  or  by  the 
exercise    of   ordinary   care   could   have   well   known 
thereof.     Each   of   said   counts   averred   that   while 
plaintiff  was  engaged  in  sawing  or  ripping  a  piece  of 
timber,  with  said  saw  and  its  appliances  so  out  of  re- 
pair, and  while  exercising  due  care  for  his  own  safety, 
said  saw  became  caught  or  bound  in  said  piece  of  tim- 
ber, thereby  causing  said  piece  of  timber  to  jump  vio- 
lently backward,  and  plaintiff's  right  hand  was  there- 
by, through  the  said  carelessness  and  negligence  of 
defendant,  jerked  violently  across  and  upon  the  teeth 
of  said  saw,  and  the  wounds  in  question  were  thereby 
inflicted  upon  plaintiff.    The  fifth  count  charged  gen- 
erally that  defendant  carelessly  and  negligently  al- 
lowed said  saw  and  said  machinery  and  appliances 
connected  therewith  to  be  and  remain  in  bad  and  dan- 
gerous repair  and  condition.     The  other  counts  con- 
tained that  allegation  with  specifications,  viz.,  that 
the  guide  or  gauge  of  said  saw  was  not  of  sufficient 
length  and  did  not  extend  far  enough  past  the  saw 
proper  as  distinguished  from  the  operating  machinery 
of  the  same ;  that  a  tooth  was  allowed  to  be  and  remain 
out  of  said  saw;  and  that  the  guide  or  gauge  of  the 
saw  was  not  properly  and  carefully  fixed  and  ad- 
justed.   There  was  a  plea  of  not  guilty,  a  jury  trial, 
and  a  verdict  for  plaintiff  assessing  his  damages  at 
$4,000,  from  which  plaintiff  was  required  by  the  court 
to  remit  $1,000.    A  motion  for  a  new  trial  was  then 
denied,  plaintiff  had  judgment  for  $3,000,  and  defend- 
ant appeals. 
The  appliances  in  question  consisted  of  a  steel  table, 
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underneath  which  was  a  revolving  shaft  running  east 
and  west  and  in  which  table  was  a  groove  or  slot  in 
which  a  circular  saw  revolved.  The  center  of  this  saw 
was  attached  to  the  shaft  underneath  the  table,  and 
only  a  few  inches  of  the  upper  part  of  the  saw  came 
above  the  table.  The  operator  stood  at  the  north  end 
of  the  table,  facing  south.  He  pushed  the  piece  to  be 
sawed  or  ripped  against  the  saw,  the  upper  part  of 
which  revolved  towards  him.  The  saw  made  about 
,  twelve  hundred  revolutions  per  minute.  On  the  right 
hand  of  the  operator  was  a  gauge,  by  which  the  width 
of  the  piece  to  be  sawed  was  controlled.  This  saw  was 
not  used  all  the  time,  nor  by  any  ofiie  employe.  Each 
carpenter  came  to  it  when  he  wished  to  do  a  piece  of 
work  for  which  that  machine  was  adapted.  It  was  not 
the  only  rip  saw  in  the  shops.  There  were  two  re- 
spects in  which  the  gauge  could  be  set.  By  the  ad- 
justment of  certain  apparatus  the  gauge  could  be 
placed  exactly  parallel  with  the  saw,  or  it  could  be 
placed  somewhat  out  of  line  with  the  saw  with  the 
back  end  of  the  gauge  farther  from  the  saw  than  the 
end  nearest  the  operator,  giving  what  is  called  a  clear- 
ance. This  setting  was  done  only  by  the  foreman.  The 
other  setting  of  the  gauge  /  was  to  move  it  bodily 
towards  the  saw  or  from  it.  Each  carpenter  made  this 
adjustment  of  the  gauge  according  to  the  width  he 
wished  to  cut.  There  were  five  ordinary  circular  saws 
and  one  other  saw  of  special  thickness  hanging  on  a 
post  near  the  table.  When  a  carpenter  came  to  the 
table  with  a  timber  or  board  or  piece  of  wood  which 
he  wished  to  cut  or  rip,  he  selected  the  saw  which  was 
needed  to  do  his  work,  put  it  on  the  shaft,  set  the 
gauge  to  the  required  width,  placed  the  timber 
against  the  saw,  applied  the  power  by  means  of  a  lever, 
and  pushed  the  timber  against  the  saw,  and  kept  up  the 
pressure  till  the  saw  had  severed  the  piece.  The  gauge 
on  this  machine  had  a  clearance  of  one-quarter  of  an 
inch,  that  is,  the  back  end  of  the  gauge  was  a  quarter 
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of  an  inch  fnrther  from  the  saw  than  its  front  end. 

The  evidence  for  plaintiff  tended  to  show  that  these 
appliances  had  the  following  defects:  (1)  It  was  a 
defect  to  give  the  gauge  a  clearance  of  a  quarter  of 
an  inch ;  it  should  either  be  set  parallel  with  the  saw 
or  the  clearance,  if  any,  should  be  much  less.  (2)  The 
end  of  the  gauge  furthest  from  the  operator  extended 
back  only  to  a  point  opposite  the  center  of  the  saw, 
whereas  in  order  to  properly  perform  its  function  it 
should  have  gone  one-third  of  its  length  past  the  cen- 
ter of  the  saw.  (3)  There  was  nothing  to  prevent 
the  parts  of  the  wood  from  coming  together  back  of 
the  saw  blade,  and  pinching  the  saw,  whereas  the  ma- 
chine should  have  a  contrivance  called  a  splitter  upon 
the  table  back  of  the  saw  to  fit  into  the  slit  of  the  board 
or  timber  and  prevent  it  from  closing.  (4)  A  tooth 
of  the  saw  was  out.  This  left  a  space  of  four  inches 
in  the  outer  rim  of  the  saw;  and  where,  as  here,  a  Stick 
much  less  than  four  inches  thick  was  being  cut,  this 
would  permit  the  tooth  following  the  vacancy  to  catch 
on  the  side  of  the  slit  in  the  stick  and  raise  it  and 
throw  it  to  the  north  over  the  top  of  the  teeth.  (5)  The 
points  of  some  of  the  teeth  had  been  knocked  off,  and 
the  outer  circumference  of  the  saw  therefore  did  not 
perform  a  perfect  circle.  (6)  The  saw  was  core 
bound.  The  outer  circumference  had  been  expanded 
from  heat  or  some  other  cause,  while  the  center  had 
not.  The  middle  of  the  saw  was  too  small  for  its 
outer  rim,  and  this  caused  the  saw  to  ** wobble"  when 
in  use. 

On  the  day  in  question  plaintiff  was  using  this  saw. 
Eyrick,  a  fellow-carpenter,  came  to  the  saw  and  asked 
plaintiff  to  let  him  rip  a  piece  which  was  two  and  a 
quarter  inches  high.  Plaintiff  had  orders  to  give  way 
when  a  man  wanted  work  done,  and  he  did  so.  Plaint- 
iff's proof  is  that  as  soon  as  Eyrick  began  to  saw,  the 
stick  began  to  pound  upon  the  table.  Eyrick  wanted 
to  rip  his  stick  off  an  even  width,  and  this  could  only 
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be  done  by  holding  it  to  the  gauge,  which  required  the 
application  of  external  force  because  of  the  clearance 
already  described.  Plaintiff  had  orders  to  assist  a 
fellow-workman  who  needed  help.  He  had  run  pieces 
like  that  through  that  machine,  but  never  without  a 
helper,  and  he  had  been  instructed  not  to  do  it  without 
a  helper.  Plaintiff  stepped  to  the  east  side  of  the  table, 
back  of  the  saw,  and  placed  both  hands  palms  down- 
ward upon  the  piece  then  being  ripped,  and  pressed 
it  back  against  the  gauge,  and  at  the  same  time  bore 
down  upon  it  to  keep  it  from  jumping  from  the  table, 
as  the  rapping  indicated  it  was  doing.  While  plaint- 
iff was  so  helping  Eyrick  the  piece  raised  up  and  was 
carried  north  over  the  teeth  of  the  saw.  This  may  have 
been  because  the  tooth  next  back  of  the  vacant  space 
where  the  tooth  had  been  broken  out  caught  on  the 
east  side  of  the  slit  in  the  board  as  plaintiff  pushed 
west  to  hold  it  against  the  gauge;  or  because,  for  lack 
of  a  splitter,  the  sides  of  the  board  came  together 
back  of  the  saw,  and  pinched  it ;  or  because  of  the 
*•  wobbly^'  condition  of  the  saw  and  the  uneven  con- 
dition of  its  outer  rim  and  of  its  broken  teeth ;  or  all 
of  these  conditions  may  have  contributed  to  lift  the 
timber  upon  the  teeth.  Plaintiff  was  bearing  down 
and  pushing,  and  the  accident  occupied  but  an  instant 
of  time.  Plaintiff's  little  finger  and  the  one  next  to 
it  came  in  contact  with  the  upper  edge  of  the  saw,  ajid 
were  only  cut  to  the  bone.  The  board  seems  then  to 
have  gone  down  over  the  saw,  and  the  remaining 
fingers  of  that  hand  were  severed  entirely  or  were 
left  hanging  by  a  little  skin. 

Eyrick  testified  for  defendant  that  the  stick  did  not 
jerk  or  jump,  and  that  plaintiff's  hand  came  so  close 
to  the  saw  that  it  caught  his  glove;  and  the  argument 
for  defendant  seems  to  assume  that  on  this  question 
there  is  only  the  opposing  testimony  of  plaintiff  and 
Eyrick.  But  Joseph  Jones  testified  for  plaintiff  that 
at  the  time  of  the  accident  he  was  at  work  about  twen- 
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ty-five  feet  away;  that  he  heard  the  stick  striking  on 
the  table  and  knew  by  the  sound  what  it  meant;  that 
he  glanced  that  way,  and  could  see  the  stick  bouncing; 
that  he  then  took  his  foot  off  the  treadle  of  his  own 
machine,  and  heard  a  different  sound  and  looked  up 
instantly  and  saw  that  plaintiff  was  hurt.  Again,  if 
plaintiff  had  been  hurt  as  Eyrick  claims,  it  is  difficult 
to  see  why  the  little  finger  and  the  one  next  to  it  were 
not  cut  off.  The  character  of  the  injuries  seems  to 
support  plaintiff's  proof  as  to  the  manner  in  which 
they  were  inflicted.  Defendant's  witnesses  did  not 
contradict  the  testimony  as  to  defects  given  by  plaint- 
iff's witnesses. as  above  stated;  but  defendant  did  in- 
troduce proof  tending  to  show  that  a  clearance  in  the 
gauge  of  such  machines  was  proper  and  usual,  and 
that  Eyrick  did  not  need  nor  ask  for  plaintiff's  help. 

The  dished  and  warped  condition  of  the  saw  and  the 
absence  of  a  splitter  were  not  set  out  in  any  of  the 
specifications  contained  in  the  first,  second,  third  and 
seventh  counts  of  the  declaration ;  and  that  dished  and 
warped  condition  was  set  out  in  the  fourth  count,  as 
to  which  the  jury  under  the  direction  of  the  court 
found  defendant  not  guilty.  But  we  conclude  this 
dished  and  warped  and  *' wobbly"  condition  of  the 
saw  and  the  absence  of  a  splitter  were  also  competent 
under  the  general  allegations  of  the  fifth  count.  We 
are  of  opinion  that  the  proof  introduced  by  plaintiff 
as  to  the  manner  in  which  he  was  hurt  was  all  com- 
petent under  the  counts  of  the  declaration  upon  which 
the  verdict  for  plaintiff  was  based;  and  that  a  con- 
sideration of  the  entire  testimony  would  not  authorize 
us  to  say  that  the  jury  should  not  have  found  that  he 
was  injured  in  the  manner  described. 

Plaintiff  had  been  a  house  carpenter  most  of  his 
life.  He  had  worked  for  defendant  several  yep.rs. 
Most  of  that  time  he  had  not  worked  in  the  shop,  but 
outside  on  repair  work.  At  the  time  he  received  this 
injury  he  had  worked  in  the  shop  continuously  sis  or 
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seven  months.  In  some  places  in  the  abstract  it  is  im- 
plied that  while  in  tlie  shop  he  worked  continuously 
at  this  machine,  but  a  careful  examination  of  the  evi- 
dence in  the  record  shows  that  this  is  not  correct. 
When  in  his  work  elsewhere  he  had  pieces  to  be  split 
or  ripped  and  the  size  of  the  pieces  and  character  of 
the  required  work  was  such  that  any  of  these  six  saws 
operated  upon  this  table  were  fitted  to  do  it,  he  came 
to  this  table  and  did  that  work,  and  the  other  work- 
men in  the  shop  did  the  same.  Another  workman  had 
repeatedly  called  the  attention  of  the  foreman  to  the 
condition  of  the  gauge  before  plaintiff  was  hurt,  and 
it  had  not  been  changed.  The  tooth  broke  out  in 
August  preceding  plaintiff's  injury,  and  plaintiff  then 
called  the  foreman's  attention  to  it,  and  the  latter  told 
plaintiff  that  cut  no  figure  with  the  saw  at  all,  that  it 
was  all  right,  to  go  ahead,  and  start  it  up.  This  was 
not  contradicted.  Plaintiff  had,  before  this,  received 
some  slight  scratches  from  another  saw  on  his. left 
hand,  not  on  his  right  hand  as  the  abstract  says. 
Plaintiff  testified  that  at  the  time  he  was  injured  he 
did  not  know  that  the  fact  that  the  gauge  was  out  of 
line  made  the  saw  dangerous.  These  defects  had  ex- 
isted so  long  that  the  jury  were  warranted  in  finding 
that  the  master  should  have  known  of  them  and  rem- 
edied them.  Plaintiff  could  see  the  condition  of  the 
saw,  but  whether  he  had  such  knowledge  of  the  dan- 
ger that  his  use  of  it  was  a  lack  of  due  care  was  a 
question  of  fact  for  the  jury.  111.  Steel  Co.  v.  Schy- 
manowski,  162  111.  447;  Union  Show  Case  Co.  v. 
Blindauer,  175  111.  325;  North  Chi.  St.  Ry.  Co.  v.  Dud- 
geon, 184  111.  477.  The  master  and  his  serv^ant  do  not 
stand  on  an  equality  in  regard  to  knowledge  of  de- 
fects and  dangers  in  complicated  machinery.  Gund- 
lach  V.  Schott,  192  111.  509.  Plaintiff  was  justified  in 
relying  upon  the  assurances  of  the  foreman  that  the 
loss  of  the  tooth  did  not  impair  the  saw,  and  in  obey- 
ing the  order  to  continue  to  use  it  in  that  condition. 
111.  Steel  Co.  V.  Wierzbiclcy,  206  HI.  201.    We  do  not 
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feel  warranted  in  disturbing  the  conclusion  of  the 
jury  that  plaintiff  exercised  due  care  for  his  own  safety 
under  all  the  circumstances  disclosed  by  the  proof. 

Defendant  argues  that  plaintiff  assumed  the  risk 
arising  from  the  condition  of  the  saw  and  machinery. 
It  is  to  be  noted  that  defendant's  instructions  were  di- 
rected to  the  question  whether  plaintiff  exercised  due 
care,  but  that  defendant  did  not  request  the  court  to 
advise  the  jury  as  to  the  condition  under  which  a  serv- 
ant assumes  the  risks  of  his  employment.  The  rule 
that  the  servant  assumes  the  ordinary  risks  incident 
to  the  work  he  engages  to  do,  presupposes  that  the 
master  has  exercised  the  care,  caution  and  vigilance 
which  the  law  requires  of  the  master.  **The  servant 
only  assumes  those  risks  which  cannot  be  obviated  by 
the  adoption  of  reasonable  measures  of  precaution  by 
the  master.''  Slack  v.  Harris,  200  111.  96.  Whether 
plaintiff  assumed  these  risks  was  a  question  of  fact 
for  the  jury. 

Defendant  complains  of  the  admission  of  expert 
evidence  or  opinions  by  carpenters  and  machinists 
upon  questions  connected  with  the  case.  In  the  main 
we  conclude  these  matters  did  not  lie  within  the  range 
of  that  common  knowledge  and  experience  which  a 
jury  is  supposed  to  possess,  and  therefore  the  opinions 
of  witnesses  skilled  in  that  particular  trade  of  ma- 
chinist were  competent.  Certainly  the  matters  in- 
volved were  not  of  such  common  knowledge  to  an  ordi- 
nary jury  that  we  can  say  the  trial  court  erred  in  per- 
mitting the  introduction  of  the  opinions  of  skilled 
witnesses.  Eogers  on  Expert  Testimony,  2nd  ed.,  sec. 
6,  109.  We  are  of  opinion  that  the  principles  laid 
down  in  Gundlach  v.  Schott,  192  HI.  509,  are  applicable 
here.  In  a  single  instance  we  think  defendant's  objec- 
tion should  have  been  sustained,  but  we  do  not  find 
the  error  of  sufficient  importance  in  its  possible  effect 
on  the  result  to  require  a  reversal. 

The  judgment  is,  therefore,  affirmed. 

Aifirmed. 
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Roebling  Construction  CompaKiy  t.  Bobert  Thompson. 
Gen.  No  4,048. 

1.  Servant — when  entitled  to  recover  when  injured  while  obey- 
ing orders  of  superior.  A  servant  Is  entitled  to  recover  where  he 
is  Injured  while  obeying  a  command  of  his  superior,  it  not  ap- 
pearing that  he  was  guilty  himself  of  negligence  contributing  to 
the  injury. 

2.  Fellow-sebvant  rule — when  instruction  as  to,  erroneous.  An 
Instruction  upon  the  subject  of  fellow-servants  is  erroneous  where 
it  only  presents  a  partial  view  of  the  facts  upon  which  such  ques- 
tion is  to  be  determined. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Kane  county;  the  Hon.  Henry  B.  Willis,  Judge,  presid- 
ing. Heard  in  this  court  at  the  April  term,  19 OS.  Affirmed.  Opin- 
ion filed  October  16,  1906. 

Vail  &  Pain,  for  appellant. 

Fisher  J^  Mann  and  N.  J.  Aldeich,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

On  October  13,  1904,  the  Roebling  Construction 
Company  was  erecting  a  building  at  Elgin.  Robert 
Thompson,  a  colored  man,  was  in  its  employ  as  a 
laborer  in  said  building.  A  hoist  raised  concrete  ma- 
terial in  wheelbarrows  to  the  fifth  floor.  Thompson 
and  other  laborers  wheeled  the  barrows  to  the  proper 
place,  emptied  them  and  brought  them  back  to  the 
hoist.  Morrison  was  a  foreman  in  charge  of  the  work 
and  the  men.  One  empty  barrow  had  been  placed  on 
the  hoist.  Morrison  gave  a  sharp  and  peremptory 
order  to  double  up  the  barrows.  In  obedience  to  this 
order  Thompson  took  one  end  of  a  barrow  and  an- 
other laborer  the  other,  and  together  they  turned  it 
over  and  placed  it  on  top  of  the  one  already  on  the 
hoist.  In  doing  this  Thompson  stood  with  one  foot 
on  the  hoist  and  the  other  on  the  floor  of  the  build- 
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ing,  and  leaned  over  the  hoist.  While  he  was  in  that 
position  Morrison  pulled  the  bell  rope  and  thereby 
gave  a  signal  to  the  hoisting  engineer  in  the  basement 
to  lower  the  hoist,  and  he  instantly  and  rapidly  low- 
ered it  Thompson  fell  with  or  after  the  elevator  and 
went  down  the  sides  of  the  elevator  shaft  to  the  base- 
ment and  was  injured.  He  brought  this  action  against 
the  construction  company  to  recover  damages  for 
such  injuries.  He  recovered  a  verdict  for  $1,500. 
The  court  required  plaintiff  to  remit  $500  and  gave 
judgment  for  $1,000,  from  which  defendant  appeals- 
Defendant  contends  that  when  Morrison  pulled  the 
signal  rope  he  acted  as  a  fellow-servant  of  plaintiff, 
and  therefore  defendant  is  not  liable;  that  plaintiff's 
attorney  used  improper  language  in  cross-examining 
a  witness  called  by  defendant,  and  in  the  discussion 
which  thereupon  arose ;  and  that  the  court  erred  in  re- 
fusing instruction  No.  26  requested  by  defendant. 

A  bell  boy  was  employed  by  defendant  whose  duty 
it  was  to  stand  by  the  hoist  on  the  fifth  floor  and  give 
the  signal  to  lower  the  elevator.  He  was  temporarily 
absent.  Morrison  was  foreman  and  as  such  gave  the 
harsh  and  peremptory  order  which  caused  plaintiff  to 
place  one  foot  on  the  hoist  and  to  lean  over  it,  in  his 
haste  to  comply  with  the  order.  At  that  instant  Mor- 
rison pulled  the  rope,  a  negligent  act  which  caused  the 
injury  to  plaintiff.  We  are  unable  to  concur  in  de- 
fendant's contention  that  though  Morrison  was  a  vice- 
principal  when  he  gave  the  order  to  double  up  the  bar- 
rows, and  used  the  harsh  language  which  produced 
plaintiff's  haste,  he  became  a  mere  fellow-servant  with 
plaintiff  when  but  an  instant  later  he  pulled  the  rope. 
We  are  of  opinion  that  plaintiff  had  a  right  to  assume 
that  his  superior  who  gave  the  order  would  not  by  his 
own  negligence  make  his  compliance  with  the  order 
unsafe.  The  order  and  the  signal  occurred  so  nearly 
together  that  the  consequences  resulting  therefrom 
cannot  be  separated.    We  think  Norton  Bros.  v.  Nade- 
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bok,  190  ,111.  595,  and  the  cases  there  cited,  are  in 
point,  and  that  the  master  is  liable  for  the  negligence 
of  Morrison  in  giving  the  signa:l  while  plaintiff  was 
standing  before  him  in  this  perilous  position  carrying 
out  the  order. 

The  court  sustained  all  defendant's  objections  to 
plaintiff's  questions  in  the  cross-examination  of  de- 
fendant's witnesses,  and  we  fail  to  see  that  defend- 
ant was  harmed ;  and  it  has  no  exception  to  any  ruling 
of  the  court  on  that  subject,  for  all  the  rulings  were 
in  its  favor.  All  that  was  correct  or  important  to  de- 
fendant in  the  26th  instruction,  requested  by  defend- 
ant and  refused,  was  embodied  in  the  instruction  given 
at  defendant's  request,  and  especially  in  instruction 
No.  21.  We  also  conclude  instruction  No.  26  was  cal- 
culated to  mislead  the  jury.  It  made  no  reference  to 
the  fact  that  Morrison  had  just  given  an  order  in  his* 
capacity  as  vice-principal,  and  that  plaintiff  had  put 
himself  in  peril  in  the  presence  and  sight  of  the  fore- 
man in  obeying  that  order,  and  that  at  that  instant 
Morrison  rang  the  signal  bell.  It  therefore  presented 
but  a  partial  view  of  the  facts  which  the  jury  were  to 
consider  in  determining  whether  Morrison  was  a  fel- 
low-servant with  plaintiff  when  he  pulled  the  bell  rope. 

Plaintiff  was  forty-five  years  old ;  was  earning  $2.70 
per  day;  was  seriously  hurt,  was  laid  up  for  a  long 
time,  and  has  not  been  able  to  work  since  the  accident. 
We  find  no  evidence  of  passion  or  prejudice  in  the 
verdict  of  $1,500,  and  are  of  opinion  that  the  judgment 
for  $1,000,  is  not  excessive.    The  judgment  is  affirmed. 

Affirmed. 

Mr.  Justice  Willis  having  heard  this  case  in  the 
lower  court,  took  no  part  in  its  decision  here. 
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Chicago^  Barlington    &   Qniiicy  Railway  Company  y. 
Frank  Bantsch. 

Gen.  No.  4,695. 

1.  Motion  fob  new  tbial — effect  of  filing  written  motion  for, " 
A  party  filing  a    written    motion    for  a  new  trial    specifying  his 
points,  is  confined  on  appeal  to  the  points  set  out  and  he  is  not 
permitted  to  rely  upon  other  grounds. 

2.  Fire — wTiat  not  contributory  negligence  precluding  recovery 
from  railroad  company.  It  is  not  the  law  that  whenever  a  farmer 
sees  smoke  on  the  right  of  way  by  the  side  of  his  land,  indicat- 
ing that  there  is  fire  upon  the  right  of  way,  he  must  go  upon 
the  right  of  way  and  try  to  subdue  the  fire,  under  the  penalty 
of  not  being  permitted  to  recover  for  the  damages  which  may 
afterwards  be  inflicted  upon  him  if  he  should  not  attend  to  it  and 
If  the  fire  should  afterwards  spread  to  his  land. 

3.  Instruction — when  ignoring  particular  matter,  not  error.  An 
instruction  which  Ignores  a  particular  matter  which  would  have 
been  a  defense  had  evidence  with  respect  thereto  been  intro- 
duced, is  not  erroneous  where  no  such  evidence  was  in  fact  Intro- 
duced. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  JoDaviess  county;  the  Hon.  Richard  S.  Fabrand, 
Judge,  presiding.  Heard  in  this  court  at  the  April  term,  1906. 
Affirmed.    Opinion  filed  October  16,  1906. 

Woodward  &  Lees  and  W.  Spensley,  for  appellant. 

Jones  &  Kerz,  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellant's  railroad  runs  through  appellee's  faiTQ. 
Appellee  sued  appellant  before  a  justice  and  had 
judgment,  and  on  an  appeal  to  the  Circuit  Court  had 
a  verdict  and  judgment  for  $125  damages  and  $35  at- 
torney's fees,  from  which  latter  judgment  appellant 
prosecutes  this  further  appeal.  Appellee's  proof 
tended  to  show  that  on  June  21,  1905,  a  fire  from  a 
passing  engine  caught  in  dead  grass  and  dry  weeds  on 
the  right  of  way  and  spread  into  his  meadovv'  west  of 
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the  railroad,  and  destroyed  standing  timothy  grass 
then  about  ready  to  be  cut,  and  destroyed  the  roots, 
which  would  cause  a  loss  of  half  the  crop  in  1906  or 
would  make  it  necessary  to  replow  and  reseed  the 
piece  and  to  lose  the  entire  crop  of  1906 ;  that  on  July 
16,  1905,  a  like  fire  on  the  right  of  way  spread  into  ap- 
pellee's  meadow  east  of  the  railroad  and  destroyed 
hay  which  had  been  cut  the  previous  day  and  was  lying 
on  the  ground.  This  fire  was  extinguished  by  appel- 
lee's  wife  and  daughter. 

Appellant  introduced  proof  which  it  claims  tends  to 
show  that  appellee  is  barred  from  recovering  for  the 
first  fire  because  of  his  own  negligence,  and  that  the 
second  fire  ^did  not  arise  upon  the  right  of  way  and 
was  not  caused  by  sparks  from  a  locomotive  and  that 
the  locomotive  which  plaintiff's  proof  tended  to  show 
set  the  second  fire  was  in  first-class  condition  and 
equipped  with  standard  wire  netting  to  arrest  sparks, 
and  that  appellee  was  damaged  less  than  he  claimed. 
Appellant  did  not  offer  proof  that  said  engine  was  in 
charge  of  a  competent  and  skillful  engineer  and  was 
operated  in  a  careful  and  skillful  manner. 

Appellant  argues  that  the  court  erred  in  giving  in- 
structions Nos.  1  and  2  requested  by  appellee,  and  in 
refusing  No.  4  requested  by  appellant. 

Appellant  filed  written  reasons  relied  upon  for  a 
new  trial,  and  did  not  therein  ask  a  new  trial  on  the 
ground  that  the  verdict  was  excessive.  A  party  filing 
such  points  is  confined  to  the  points  set  out,  and  is  not 
permitted  to  rely  upon  other  grounds  on  appeal.  West 
Chicago  St.  R.  R.  Co.  v.  Krueger,  168  111.  586;  Odin 
Coal  Co.  V.  Tadlock,  216  111.  624.  Therefore  appel- 
lant cannot  now  be  heard  to  say  that  the  damages 
are  excessive.  But  we  have  examined  the  proof  and 
find  that  the  estimates  given  by  appellee's  witnesses 
warrant  a  verdict  within  $7.45  of  the  sum  fixed  by  the 
jury,  and  those  estimates  are  based  upon  a  yield  of 
two  tons  to  the  acre,  whereas  some  witnesses  indicated 
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that  the  yield  might  have  been  higher.  The  proof  war- 
ranted the  conclusion  that  it  would  be  necessary  to  re- 
plow  and  reseed  the  ground.  The  condition  after  the 
fire  when  weeds  sprang  up  and  covered  the  ground  as 
described  by  the  witnesses,  could  be  understood  by  the 
jury.  We  find  no  evidence  that  the  jury  were  actuated 
by  passion  or  prejudice,  and  no  reason  for  disturbing 
the  conclusion  of  the  jury  as  to  the  amount  of  the  dara- 
pfijes.  The  parties  agreed  that,  if  appellee  recovered, 
the  attorney's  fees  should  be  fiLxed  at  $35. 

The  claim  that  appellee  was  negligent  rests  upon  the 
examination  and  cross-examination  of  appellee  and 
his  son.  Appellee's  house  was  a  mile  or  more  from 
the  railroad.  There  were  trees  between  his  house  and 
the  railroad.  The  meadows  were  several  feet  below 
the  grade  of  the  railroad  there.  Appellee  was  ill,  was 
under  the  care  of  a  physician  arid  was  unable  to  sit  up 
all  the  time.  He  was  sixty-eight  years  old.  He  was  at 
his  house,  and  it  does  not  appear  that  any  other  mem- 
ber of  his  family  was  at  home.  He  saw  smoke  on  the 
right  of  way,  over  a  mile  distant,  and  did  not  go  to  it, 
or  take  steps  to  put  out  the  fire,  or  pay  any  attention  to 
it.  He  testified  he  was  unable  to  go.  The  section  men 
had  partially  burned  over  the  right  of  way  that  spring, 
and  plaintiflF  could  not  know  but  what  the  section  men 
were  then  at  work  burning  it  further,  or  that  they  were 
where  they  would  watch  the  fire  and  keep  it  under  con- 
trol. Appellee  did  not  know  that  his  field  had  been 
burned  till  that  evening,  long  after  the  section  men 
had  extinguished  the  fire.  We  find  no  proof  from 
which  the  jury  could  find  that  appellee  was  negligent. 
Appellee's  son  was  plowing  a  piece  of  corn  near  the 
railroad,  but  not  at  the  place  where  the  fire  was,  for 
there  the  meadow  came  to  the  railroad.  He  saw  smoke 
on  the  right  of  way.  He  paid  no  attention  to  it.  A 
few  minutes  later  he  finished  plowing  that  piece  of 
corn,  and  left  the  field,  and  did  not  know  there  had 
been  a  fire  in  his  father's  land  till  night.    The  abstract 
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does  not  show  that  he  was  his  father's  agent,  or  that 
he  was  in  his  father's  employ,  or  even  that  he  lived 
with  his  father.  For  all  that  appears  this  niay  have 
been  liis  own  corn  and  he  may  have  been  working  for 
himself.  It  is  not  shown  that  he  told  his  father  what 
he  had  peen.  But  if  he  was  his  father's  agent  there  is 
no  proof  that  he  was  negligent.  The  abstract  does  not 
show  that  either  appellee,  or  his  son  knew  the  fire  had 
left  the  railroad  and  passed  upon  appellee's  land.  It 
is  not  the  law  that  whenever  a  farmer  sees  smoke  on 
the  right  of  way  by  the  side  of  his  land,  indicating  that 
there  is  fire  upon  the  right  of  way,  he  must  go  upon 
the  right  of  way  and  try  to  subdue  the  fire,  under  the 
penalty  of  not  being  permitted  to  recover  for  the  dam- 
ages which  may  afterwards  be  inflicted  upon  him  if 
he  should  not  attend  to  it  and  if  the  fire  should  after- 
wards spread  to  his  land.  The  principles  applied  in 
C,  C,  C.  &  St.  L.  Ey.  V.  Stephens,  173  111.  430,  are 
similar  and  analogous  to  the  rules  applicable  here.  It 
was  held  by  a  divided  court  in  Peter  v.  C.  &  W.  M. 
E.  E.  Co.,  121  Mich.  324,  and  in  cases  there  cited,  that 
the  contributory  negligence  of  the  land  owner  is  not 
available  as  a  defense  to  the  railroad  company  which 
set  out  the  fire.  We  do  not  need  to  consider  or  pass 
upon  that  principle,  for  here  there  is  no  proof  that  ap- 
pellee or  his  son  was  negligent.  Appellant  had  section 
men  whose  duty  it  was  to  patrol  the  right  of  way  and 
look  after  grass,  weeds  and  fires.  In  the  absence  of 
knowledge  on  the  part  of  appellee  or  his  son  that  .the 
fire  had  spread  to  appellee's  land,  or  that  it  was  likely 
to  do  so,  they  were  not  called  upon  to  take  any  action. 
Appellee's  first  and  second  instructions  are  drawn 
in  language  often  approved  in  such  cases  by  the  Su- 
preme Court  of  this  state.  The  only  criticism  upon 
them  is  that  they  ignore  the  question  whether  appel- 
lee was  barred  from  recovery  by  his  negligence  or  that 
of  his  son.  As  there  was  no  proof  which  would  war- 
rant the  jury  in  finding  that  appellee  or  his  son  was 
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negligent,  there  was  no  error  in  giving  the  instructions 
without  such  a  qualification.  Appellant *s  fourth  in- 
struction was  imperfect.  As  drawn  it  does  not  cor- 
rectly state  the  law.  It  ignores  the  fact  that  there  is 
no  proof  that  plaintiff  knew  or  had  reason  to  know 
that  the  fire  had  gone  upon  his  land  or  would  do  so; 
or  rather,  it  really  assumes  that  he  knew  the  fire  had 
gone  upon  his  land  or  would  do  so.  It  ignores  the  un- 
contradicted proof  that  he  was  ill  and  unable  to  leave 
the  house,  and  ignores  the  fact  that  there  is  no  proof 
that  any  one  else  was  at  home  with  him.  It  invites  the 
jury  to  assmne  that  he  could  in  some  way  have  antici- 
pated or  prevented  the  fire  from  burning  his  grass 
in  June,  without  any  proof  to  support  such  an  assump- 
tion. It  was  properly  refused. 
The  judgment  is  affihned. 

Afflrmed. 


Illinois  Central  Ballroad  Company  v.  Lewis  jftcMJIIlon. 
den.  No.  4,641. 

1.  Passenger  and  oabbieb — when  relation  of,  does  not  exist.  The 
relation  of  passenger  and  carrier  does  not  exist  where  it  does 
not  appear  that  the  party  claiming  to  be  a  passenger  has  placed 
himself  in  charge  of  the  carrier  for  transportation  and  where  ft 
does  not  appear  that  the  carrier  has  expressly  or  impliedly  ac- 
cepted  such  party  for  carriage. 

2.  Passenoeb  and  CABBJER-^^hen  relation  of,  ceases.  The  rela- 
tion of  passenger  and  jcarrier  ceases  at  the  end  of  the  Journey 
when  the  passenger  has  had  a  reasonable  time  and  opportunity  to 
leave  the  premises  of  the  carrier. 

3.  Passengeb  and  carrieb — when  relation  of,  does  not  exist. 
When  a  party  comes  upon  the  platform  at  which  a  train  has  ar- 
rived and  asks  if  he  can  ride  thereon  and  Is  properly  refused 
by  the  carrier  (such  train  beihg  a  freight  train),  he  does  not 
become  a  passenger  and  is  not  entitled  to  the  rights  of  a  pas- 
senger. 

4.  Licensee — what  duty  railroad  company  owes  to,  A  railroad 
company  owes  no  other  duty  to  a  mere  licensee  upon  its  prem- 
ises than  to  refrain  wilfully  or  wantonly  from  injuring  him. 
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5.  CoNTBiBUTOBY  NEGLIGENCE — when  pevsofi  faiUnff  to  look  and 
listen  guilty  of.  Held,  from  the  evidence  in  this  case,  that  the 
plaintiff  in  failing  to  observe  an  approaching  railroad  train  was 
guilty  of  contributory  negligence  which  resulted  in  his  injury. 

Action  in  case  for  personal  Injuries.  Appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  Albert  0.  Marshall.  Judge,  pro- 
siding.  Heard  in  this  court  at  the  April  term,  19t)6.  Reversed, 
with  finding  of  fact.    Opinion  filed  October  16,  1906. 


Cnapp,  Heise  &  DiBELL,  foF  appellant;  J.  M.  Dick- 
inson and  J.  G.  Drennan,  of  counsel. 

Baer,  Bare  &  Barr,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Appellee  sued  appellant  to  recover  for  personal  in- 
juries received  wHile  attempting  to  cross  one  of  ap- 
pellant's tracks  to  get  on  a  freight  train  at  Manteno. 
Appellee  obtained  a  verdict  for  $10,000 ;  the  court  re- 
quired a  remittitur  of  $2,500,  which  was  consented  to 
by  appellee,  and  judgment  rendered  for  $7,500,  Ap- 
pellant appeals  the  case  to  this  court,  and  insists  the 
Circuit  Court  should  have  directed  a  verdict  in  its 
favor. 

The  declaration  consists  of  five  counts,  and  alleges 
in  legal  form  in  the  different  counts,  that  plaintiff 
sought  to  become  a  passenger  for  hire  upon  a  passen- 
ger train  of  appellant,  etc.;  that  while  seeking  to 
become  a  passenger  for  hire  and  acting  under  the 
direction  of  one  of  defendant's  station  agents,  etc., 
that  he  was  received  upon  the  premises  of  defendant 
as  a  passenger,  etc.,  and  that  he  was  on  the  premises 
of  defendant  for  the  purpose  of  becoming  a  passen- 
ger for  hire,  etc.  Each  count  alleges  that  plaintiff  was 
in  the  exercise  of  due  care  and  that  he  was  injured 
because  of  the  negligence  of  defendant  in  carelessly 
and  negligently  operating  a  train  on  the  north-bound 
track,  while  plaintiff  was  attempting  to  board  a  train 
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on  the  south-bound  track  of  defendant's  double  track 
railway,  whereby  he  was  knocked  down  and  run  over, 
etc.,  and  injured. 

The  evidence  showed  that  on  the  9th  of  February, 
1904,  the  appellee,  being  oi  the  age  of  twenty  years, 
with  his  brother  Henry,  a  year  younger,  who  also 
has  a  suit  pending  for  injuries  received  at  the  same 
time,  went  to  the  depot  of  appellant  in  Chicago  and 
desired  to  buy  two  tickets  to  Cincinnati,  with  the  priv- 
ilege to  stop  over  at  Manteno,  while  on  the  way  to 
the  home  of  their  father  in  Kentucky,  where  another 
brother  had  recently  died.  The  railway  company 
would  not  sell  them  tickets  with  stop  over  privileges, 
so  they  bought  tickets  to  Manteno.  Their  object  in 
stopping  at  Manteno,  as  stated  by  them,  was  to  collect 
$25  that  was  due  Henry  from  a  farmer  named  Gilker- 
son,  for  whom  Henry  had  worked.  The  appellant's 
railway  at  Manteno  runs  northeasterly  and  southwest- 
erly, with  an  up  grade  from  the  south  to  the  north, 
and  consists  of  three  tracks.  The  depot  is  on  the  east 
side  of  all  the  tracks,  with  a  platform  sixteen  feet 
wide,  between  the  depot  and  the  most  easterly  track, 
which  is  used  by  the  north-bound  trains;  the  next 
track  west  is  used  for  south-bound  trains,  and  the 
other  track  still  further  west  is  a  switch:  track.  The 
depot  has  a  waiting  room  in  the  north  end  with  the 
ticket  ofiSce  in  the  center,  which  has  a  bay  window  pro- 
jecting three  feet  upon  the  platform.  The  boys  ar- 
rived at  Manteno  on  one  of  appellant's  trains  about 
eleven  o'clock  at  night.  There  is  a  difference  in  the 
testimony  as  to  what  occurred  after  they  reached 
Manteno.  They  got  off  the  train  on  the  center  track, 
and  crossing  the  east  track,  entered  the  waiting  room 
at  the  north  end  of  the  depot.  The  night  was  very 
cold,  it  being  below  zero.  The  boys  testified  that  they 
asked  the  agent  when  they  could  get  a  train  for  Cin- 
cinnati, and  he  told  them  they  couldn't  get  one  from 
there,  but  could  get  one  from  Kankakee,  fourteen. 
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miles  distant,  at  six  the  next  morning;  that  Henry, 
who  had  lived  near  there,  and  was  acquainted  there, 
went  out  to  seek  a  hotel  about  which  they  had  asked 
the  agent,  where  they  could  stay  all  night,  but  could 
not  get  into  any  hotel  at  that  hour.  Henry  came  back 
and  they  staid  in  the  waiting  room.  In  about  an  hour 
and  a  half  after  arriving  at  Manteno,  they  again 
talked  to  the  agent,  while  another  man  was  in  the  of- 
fice, as  to  when  they  could  get  a  train  to  Kankakee, 
and  they  say  he  told  them  tliere  would  be  a  train  due 
there  in  a  few  minutes,  and  closed  the  ticket  window. 
After  the  window  was  closed  five  minutes,  appellee, 
who  had  been  sitting  on  a  box,  and  Henry  who  had 
been  lying  on  the  floor,  say  they  heard  tlie  agent  go 
out  on  the  platform,  and  seeing  the  flash  of  a  lantern, 
they  also  went  out  and  saw  the  agent  standing  on  the 
platform  close  to  the  east  track,  two  rods  south  of  them, 
with  a  lantern,  and  a  train  standing  or  moving  slowly 
on  the  south-bound  track,  with  red  lights.  A^ppellee 
says  it  was  standing  still;  that  another  man  was  stand- 
ing by  the  agent ;  that  they  walked  south  to  the  agent 
and  asked  him  if  that  was  their  train,  and  the  agent 
told  them  it  was;  that  they  then  started  and  walked 
twelve  feet  north  by  the  north-bound  track,  and  then 
stepped  on  that  track,  and  went  diagonally  about 
twelve  feet  across  it,  when  they  were  struck  by  a 
north-bound  train.  They  say  the  agent  called  to  them 
while  on  the  track — ''That  is  a  freight  train;  you  will 
have  to  bum  it"  Thiy  say  their  sight  and  hearing 
were  good,  and  that  they  heard  no  bell  or  whistle  nor 
saw  any  train  or  headlight  of  a  train,  on  the  north- 
bound or  east  track,  although  they  walked  about  two 
rods  directly  towards  the  approaching  train,  and  stood 
facing  south  talking  to  the  agent.  The  fireman  on  the 
north-bound  train  testified  that  he  went  down  on  the 
steps  of  the  engine  on  the  engineer's  side,  fifty  to  one 
hundred  feet  from  the  depot,  to  get  the  orders  from 
the  agent,  and  saw  four  or  five  men  standing  on  the 
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platform,  and  while  he  was  on  the  steps,  saw  two  of 
them  running  alongside  the  engine  north  on  the  plat- 
form, but  could  not  tell  where  they  went ;  that  a  person 
cannot  be  seen  under  the  headlight,  the  headlight 
throwing  its  flash  thirty  to  fifty  feet  ahead  of  the  en- 
gine ;  if  they  got  in  front  of  the  engine  they  must  have 
run  past  it. 

Smith,  a  farmer  and  stock  pnian,  heard  the  talk  in  the 
'  office,  and  both  Smith  and  the  agent  testify,  that  the 
boys  asked  when  they  could  get  a  train  to  Kankakee, 
and  that  the  agent  said  not  before  ten  the  next  morn- 
ing; and  the  agent  testified  that  they  then  asked  if 
they  couldn't  get  a  freight^  and  were  told  there  was 
no  freight  that  carried  passengers.  Just  prior  to  the 
accident  Smith,  and  Morrison,  a  rural  letter  carrier, 
were  on  the  platform  with  the  agent  and  heard  the  boys 
ask  if  they  could  take  that  train  for  Kankakee,  and  all 
three  testify  the  agent  said:  *'No,  you  can't,  unless  you 
bum  it."  The  proof  was  that  this  was  a  freight  train 
and  did  not  carry  passengers ;  also  that  there  was  an 
automatic  bell  on  the  north-bound  train,  and  that  it 
was  ringing  all  the  way  from  Kankakee ;  that  it  whis- 
tled at  Manteno  at  the  mile  post  and  twice  for  signals ; 
that  this  train  was  going  about  fifteen  miles  an  hour, 
and  that  the  board  was  set  against  it  at  Manteno ;  that 
the  engineer  acknowledged  the  board  by  one  blast  of 
the  whistle,  and  the  operator  having  given  the  signal 
with  t\e  lantern  to  go  ahead,  the  engineer  answered 
it  by  two  blasts  of  the  whistle  when  the  engine  was  one 
hundred  and  fifty  or  two  hundred  feet  from  the  depot. 

Appellee  was  thrown  on  the  east  side  of  the  track 
three  or  four  rods  north  of  the  depot ;  he  was  seriously 
hurt,  losing  one  leg  and  his  arm  was  badly  injured. 

It  is  insisted  that  the  proof  fails  to  show  that  ap- 
pellee was  a  passenger,  or  that  he  had  acquired  any  of 
the  rights  of  a  passenger,  and  that  appellant  owed  no 
duty  to  him,  except  to  abstain  from  wilfully  or  wan- 
tonly injuring  him.    The  proof  by  appellee  and  his 
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brother  shows  that  they  came  to  Manteno  expecting  to 
go  to  a  hotel  for  the  night,  and  then  to  go  three  and 
one  half  miles  into  the  country  the  next  morning  to 
collect  some  wages  due  Henry;  that  having  arrived 
at  eleven  o'clock  at  night,  they  could  not  awaken  any- 
one so  as  to  get  lodging  in  either  hotel  in  the  village 
that  night  They  did  not  intend  to  go  further  that 
night,  nor  to  leave  for  Cincinnati  until  the  next  day. 
The  train  they  attempted  to  get  on  after  changing 
their  plans,  was  a  freight  train  that  did  not  carry  pas- 
sengers. Smith,  a  disinterested  witness,  and  Marshall, 
the  agent,  say  that  immediately  before  the  injury  they 
asked:  '*Can  we  take  that  train!'*  and  Smith  and  Mor- 
rison and  the  agent  say  the  agent  replied:  **No,  you 
can't,  if  you  do  you  will  have  to  bum  your  way."  They 
had  not  bought  a  ticket  and  had  not  expressed  any  de- 
sire to  buy  one,  although  they  say  the  agent  told  them 
a  train  would  be  along  in  a  few  minutes,  and  under 
their  statement  the  ticket  window  was  open  until  five 
minutes  before  the  freight  train  came  in,  which  they 
attempted  to  get  on.  Smith  and  the  agent  say  appellee 
had  been  told  in  the  office  that  the  first  train  that  would 
carry  passengers  to  Kankakee  was  at  ten  o'clock  the 
next  morning. 

They  were  using  the  premises  of  appellant,  not  as 
an  appurtenance  to  the  railroad  as  a  convenience  for 
passengers,  but  as  a  lodging  house,  because  the  hotels 
were  shut  up.  Appellee  had  not  placed  himself  in 
charge  of  appellant  for  transportation,  find  appellant 
had  not  expressly  or  impliedly  accepted  him  for  car- 
riage. Wlien  they  alighted  from  the  train  from  Chi- 
cago, having  safely  arrived  at  the  depot  in  Manteno, 
they  were  then  in  duty  bound  to  leave  the  premises 
of  appellant  in  a  reasonable  time,  and  if  they  did  not 
leave  them,  they  would  become  mere  licensees  until 
such  time  as  some  new  relation  by  contract,  express  or 
implied,  for  their  carriage  from  Manteno  to  Kiinka- 
kee  had  been  established. 
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The  relation  of  carrier  and  passenger  ceases  at  the 
end  of  the  journey  when  the  passenger  has  had  a  rea- 
sonable time  and  opportunity  to  leave  the  carrier's 
premises.  Chicago,  E.  I.  &  P.  R.  R.  v.  Barrett,  16 
111.  App.  17;  Harris  v.  Stevens,  31  Vt.  79.  One  who  de- 
sires to  take  passage  upon  the  cars  has  the  right  to 
enter  and  remain  in  the  station  house,  but  he  cannot 
exerci?e  such  right  until  a  reasonable  time  next  prior 
to  th'.  departure  of  the  train  on  which  he  intends  to" 
go.    Harris  v.  Stevens,  supra. 

Appellee  had  ridden  to  the  end  of  his  ticket,  and  had 
got  off  the  train  with  the  purpose  of  going  to  a  hotel 
for  the  night  and  going  into  the  country  the  next  morn- 
ing. He  had  informed  the  agent  of  his  purpose  of 
going  to  a  hotel,  and  had  never  expressed  to  the  agent 
his  change  of  mind,  although  making  inquiry  about 
the  trains,  until  he  ^says  he  asked  the  agent  on  the 
platform,  ''Is  this  our  train!"  and  says  the  agent  told 
him  it  was,  and  says  the  agent  told  him  a  moment  later 
that  he  could  not  ride  on  that  train  unless  he  beat  his 
way,  the  train  being  a  freight  train  and  not  carrying 
passengers.  When  the  evidence  of  appellee  as  to  what 
the  agent  said  about  beating  his  way  is  considered 
with  the  evidence  for  defendant,  the  decidedly  clear 
preponderance  of  the  evidence  is  that  appellee  knew 
he  could  not  get  on  a  train  as  a  passenger  until  the 
next  day,  and  that  he  was  attempting,  to  ride  in  defi- 
ance of  the  regulations  of  appellant.  When  appellee 
came  out  on  the  platform  and  asked  if  he  could  ride 
on  that  train,  and  the  appellant  there  refused  to  re- 
ceive him  as  a  passenger,  as  it  had  a  right  to  do,  it 
not  carrying  passengers  on  that  train,  such  offer  at 
that  time  did  not  make  him  a  passenger  under  appel- 
lant's control  and  care.  111.  Cent.  R.  R.  Co.  v.  O'Keefe, 
Admrx.,  168  HI.  115;  C.  E.  &  I.  R.  R.  Co.  v.  Jennings, 
190  111.  478;  Strong  v.  North  Chicago  Si  Ry.  Co.,  116 
111.  App.  245;  Spannagle  v.  C.  &  A.  R.  R.  Co.,  31  111. 
App.  460. 
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The  train  appellee  arrived  on  had  heen  gone  over 
two  hours;  no  train  carrying  passengers  went  in  the 
direction  he  wanted  to  go;  if  he  had  decided  to  take 
the  first  train  carrying  passengers  in  that  direction, 
for  over  eight  hours  after  he  was  injured,  and  having 
been  told  when  the  train  would  leave  Manteno,  he  was 
a  licensee  using  the  premises  of  appellant  for  his  own 
convenience,  without  objection,  at  the  .time  he  was  in- 
jured. 

It  is  further  contended  that  if  the  appellee  was  not 
a  passenger,  still  it  was  appellant's  duty  to  exercise 
ordinary  care  for  his  safety,  and  that  it  failed  in  such 
duty.  The  appellant  did  not  in  any  way  consent  that 
he  might  ride  on  the  freight  train.  He  was  a  licensee, 
about  the  depot,  until  a  reasonable  time  before  the  de- 
parture of  the  passenger  train  at  ten  the  next  day,  to 
whom  appellant  owed  no  duty,  except  to  refrain  from 
wilfully  or  wantonly  injuring  him.  Gibson  v.  Leonard, 
143  111.  182;  Wabash  R.  B.  Co.  v.  Jones,  163  111.  167. 

The  next  question,  and  a  vital  one  to  be  considered, 
is,  was  appellee  in  the  exercise  of  due  care  for  his  own 
safety!  He  was' twenty  years  of  age,  with  good  hear- 
ing and  eyesight.  He  came  out  of  the  north  waiting 
room,  and  says  he  walked  two  rods  towards  where  the 
agent  stood  with  a  lantern,  and  other  evidence  shows 
that  the  agent  had  a  ring  with  an  order  on  it,  to  be 
caught  by  the  men  in  charge  of  the  engine  on  the  north- 
bound train,  the  one  that  injured  appellee.  The  train 
was  a  freight  running  up  grade  about  fifteen  miles  an 
hour,  with  a  bright  headlight  on  the  engine  and  an  au- 
tomatic bell  ringing;  it  had  whistled  three  times;  once 
one  hundred  and  fifty  to  two  hundred  feet  from  where 
he  was  struck.  Appellee  says  he  did  not  look  down  the 
north-bound  track;  that  he  did  not  see  the  train  nor 
know  that  it  was  coming;  that  after  speaking  to  the 
agent  he  turned  and  walked  north  and  was  struck  by 
the  engine  about  two  rods  north  of  where  the  agent 
stood.    He  knew  he  had  to  cross  a  track  to  get  to  the 
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train  he  says  he  wanted  to  get  aboard.  His  evidence 
and  his  actions  as  detailed  by  himself  show  clearly 
that  he  was  not  only  lacking  in  ordinary  care,  bnt  very 
negJigent. 

The  case  of  Bjork  v.  I.  C.  R.  R.  Co.,  85  111.  App.  270, 
is  in  point,  and  the  facts  were  similar  to  the  caj^e  at 
bar,  except  in  that  case  it  was  claimed  the  headlight 
was  obscured  by  smoke.  The  injured  parties  testified 
they  did  not  hear  any  whistle  or  bell,  and  the  court 
said,  where  the  conduct  of  an  injured  person  is  so 
clearly  and  palpably  negligent  that  all  reasonable 
minds  would  so  pronounce  it  without  hesitation  or 
dissent,  the  court  may  and  should  direct  a  verdict  ac- 
cordingly. Wilson  V.  I.  C.  R.  R.  Co.,  210  111.  603 ;  West 
Chicago  St.  Ry.  Co.  v.  Tuerk,  193  111.  390;  Patterson, 
Admr.,  v.  Chicago  &  W.  I.  R.  R.  Co.,  Ill  111.  App.  442; 
Ludolph,  Excr.,  v.  C.  &  N.  W.  R.  R.  Co.,  116  111.  App. 
239. 

When  the  facts  are  ascertained  so  that  there  is  no 
dispute  about  them,  or  the  evidence  is  such  that  all 
reasonable  men  would  be  agreed  in  their  conclusion 
from  it,  then  the  question  of  negligence  applied  to 
those  facts  becomes  a  question  of  law  and  comes  within 
the  province  of  the  court  so  that  a  particular  verdict 
may  be  directed.  C.  &  N.  W.  R.  R.  Co.  v.  Hansen,  166 
111.  623. 

The  proof  that  the  headlight  of  the  heavy  locomo- 
tive and  appellee  were  approaching  each  other  so 
closely,  and  that  appellee  walked  two  rods  towards 
the  engine,  and  then  stood  looking  toward  the  loco- 
raotive  while  speaking  to  the  agent,  and  yet  claims  he 
did  not  see  it,  shows  that  his  statements  are  not  in  ac- 
cordance with  ordinary  human  experience  and  can- 
not be  explained  on  any  reasonable  theory,  except  that 
he  was  clearly  and  palpably  negligent  and  reckless  of 
his  surroundings.  It  was  a  physical  impossibility  that 
he  did  not  see  the  approaching  locomotive  if  he  had 
good  eyesight.     The  testimony  of  a  witness  to  that 
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which  is  physically  impossible,  must  be  rejected  as 
not  in  accordance  with  the  truth.  C.  &  E.  I.  B.  B.  Co. 
V.  Kirby,  86  111.  App.  57;  Chicago,  P.  &  St.  L.  By.* 
Co.  V.  DeFreitas,  109  111.  App.  104;  Artz  v.  C,  B.  I.  & 
P.  B.  B.  Co.,  34  la.  153. 

The  conclusion  is  forced  upon  us  by  the  dear  pre- 
ponderance of  the  evidence,  considered  with  his  route 
in  attempting  to  cross  the  track,  that  he  saw  the  north- 
bound train,  and  misjudged  its  speed,  tried  to  run 
around  the  engine  and  cross  the  track  ahead  of  the 
'engine  that  injured  hiiii,  and  that  he  was  not  in  the 
exercise  of  due  care  for  his  own  safety.  If,  however,  he 
did  not  hear  the  rumbling  of  the  approaching  train 
and  did  not  see  it  or  its  headlight,  and  did  not  observe 
the  meaning  of  the  agent's  presence  on  the  platform 
with  orders  in  his  hand,  and  did  not  see  the  signal 
given  by  the  agent  to  the  approaching  train,  and 
started  across  the  track  without  looking  to  see  if  any 
train  was  approaching,  then  he  was  clearly  negligent 
and  not  exercising  ordinary  care.  The  negligent  ac- 
tion of  appellee  was  the  direct  cause  of  his  injury, 
and  the  peremptory  instruction  to  find  for  the  appel- 
lant should  have  been  given. 

The  judgment  of  the  Circuit  Court  will  be  reversed. 

Reversed. 

Finding  of  facts,  to  be  incorporated  in  the  judg- 
ment: 

We  find  that  plaintiff  was  not  a  passenger,  and  that 
he  was  injured  by  reason  of  his  own  negligence  and 
lack  of  due  care  for  his  own  personal  safety. 
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Illinois  Central  Railroad  Company  t*  Henry  McMilllon. 
Gen.  No.  4,640. 

This  case  is  controlled  by  the  decision  in  IllinolB  Central  Rail- 
road Company  v.  McMilllon,  ante,  p.  27. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  Albebt  O.  Mabshall,  Judge,  pio- 
siding.  Heard  in  this  court  at  the  April  term,  1906.  Reversed, 
with  finding  of  fact    Opinion  filed  October  16,  1906. 

Snapp,  Heise  &  DiBELii,  for  appellant;  J.  M.  Dicji- 
iNsoN  and  J.  G.  Dbennan,  of  counsel. 

Babb,  Babb  &  Babb^  for  appellee. 

Peb  Ctjbiam:  This  case  is  an  appeal  from  a  j^jdg- 
ment  in  favor  of  Henry  McMillion,  a  minor  aged  nine- 
teen, for  personal  injuries  sustained  while  attempting 
to  cross  one  of  appellant's  railway  tracks  at  Manteno, 
to  get  aboard  a  freight  train  on  another  track.  A  ver- 
dict was  recovered  for  $1,000,  appellee  remitted  $1  and 
judgment  was  rendered  in  his  favor  for  $999.  The 
railway  company  appeals  to  this  court,  and  insists  the 
Circuit  Court  should  have  directed  a  verdict  in  favor 
of  appellant. 

The  case  is  identical  with  Dlinois  Central  Railroad 
Company  v.  Lewis  McMillion,  by  his  next  friend,  ante, 
p.  27,  except  that  appellee  in  this  case  was  not  so 
seriously  injured,  but  he  was  injured  at  the  sajne  time 
with  Lewis  McMillion,  under  the  same  circumstances. 

The  pleadings  and  evidence  are  in  substance  the 
same.  The  judgment  of  the  Circuit  Court  will  be  re- 
versed for  the  reasons  stated  in  Illinois  Central  Rail- 
road Co.  V.  Lewis  McMillion,  ante,  p.  27. 

Reversed. 

Finding  of  facts,  to  he  incorporated  in  the  judg- 
ment of  the  court: 
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We  find  that  plaintiff  was  not  a  passenger,  and  that 
he  was  injured  by  reason  of  his  own  negligence  and 
lack  of  due  care  for  his  own  personal  safety. 


Chicago^  Bock  Island  &  PacilBic  Railway  Company  y. 
Michael  F.  Moraii,  a  minor. 
Gen.  No.  4,«42. 

1.  PA8SE17GER  AND  CASBIEB — wheti  relation  off  does  not  arise. 
One  who  takes  his  position  upon  the  steps  of  the  platform  of  a  car, 
having  no  intention  of  hecoming  a  passenger  and  not  presenting 
himself  to  the  carrier  as  such/  does  not  acquire  the  rights  of  a 
passenger. 

2.  Railway  junction — when  railroad  company  under  no  oMi- 
gation  to  atop  its  trains  at.  A  railroad  company  is  under  no  obli- 
gation to  stop  its  trains  at  a  railroad  junction  merely  for  the  bene- 
fit of  a  trespasser. 

3.  Statute — who  cannot  complain  of  railroad  company*s  viola- 
tion of.  A  trespasser  cannot  complain  of  the  failure  of  a  railroad 
company  to  observe  a  statute  regulating  the  movement  of  railroad 
trains. 

4.  Ejection  fbom  train — who  vHthout  implied  authority  to  make, 
A  brakeman  has  no  implied  authority  to  eject  a  person  from  a  raU- 
road  train. 

5.  Ejection  fbom  tbain — what  does  not  estal>lish  authority  to 
make.  A  previous  course  of  conduct,  not  shown  to  have  been 
known  to  the  company,  or  its  proper  representative,  does  not  estab- 
lish authority  to  eject. 

6.  Moving  tbain — what  does  not  justify  trespasser  in  alighting 
from.  An  order  from  an  employe  of  a  railroad  company,  author- 
ized or  unauthorized,  does  not  justify  a  trespasser  in  jumping  from 
a  moving  train  at  a  rate  of  speed  which  he  knows  to  be  dangerous. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  Albert  O.  Marshall,  Judge,  presid- 
ing. Heard  in  this  court  at  the  April  term,  1906«  Reversed,  with 
finding  of  fact.    Opinion  filed  October  16,  1906. 

Snapp,  Heise  &  DiBELL,  for  appellant;  E.  A.  Jack- 
son and  B.  S.  Cable,  of  counsel. 
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J.  W.  DoNNBY,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case,  brought  by  appellee, 
to  recover  damages  for  personal  injuries  alleged  to 
have  been  sustained  upon  being  forcibly  ejected  from 
a  moving  passenger  train  by  an  employe  of  appellant. 
It  was  first  tried  in  1903  and  resulted  in  a  verdict  and 
judgment  for  appellee  for  $4,000.  On  appeal  that 
judgment  was  reversed  by  this  court  and  the  case  re- 
manded. The  opinion  of  this  court  will  be  found  in 
117  111.  App.  42,  where  a  statement  of  the  facts  may 
be  found. 

There  has  been  no  change  in  the  pleadings,  but  the 
evidence  of  appellee  is  some  different  at  this  trial 
from  his  evidence  upon  the  former  trial.  The  verdict 
at  the  last  trial  was  for  $8,000,  and  the  Circuit  Court 
in  passing  upon  a  motion  for  a  new  trial  ordered,  ^'that 
if  plaintiff  will  remit  $2,500  from  the  verdict,  a  new 
trial  of  this  case  will  be  denied.'*  Thereupon  plaintiff 
remitted  $2,500  and  judgment  was  entered  for  $5,500, 
and  defendant  appeals. 

The  declaration  contains  four  counts.  The  first 
count,  among  other  things,  alleges,  ** while  plaintiff 
with  all  due  care  was  lawfully  riding  on  said  car,  the 
defendant  by  one  of  its  servants,  wilfully,  negligently 
and  wrongfully  laid  hands  upon  plaintiff,  and  negli- 
gently and  wilfully  with  great  violence  threw  him 
from  said  car  and  under  the  wheels  of  said  car,  and 
said  car  and  train  ran  over  the  body  of  said  plaintiff, 
whereby  he  was  permanently  injured,"  etc.  The  sec- 
ond .alleges  that  on  January  1,  1902,  and  for  a  long 
time  prior,  newsboys  were  accustomed  to  go  upon  the 
cars  of  defendant  to  sell  newspapers  **with  the  knowl- 
edge, consent  and  approbation,  and  without  objection 
of  defendant,  and  that  plaintiff,  a  newsboy,  boarded 
one  of  defendant's  passenger  cars  for  the  purpose  of 
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selling  papers  to  passengers  and  while  plaintiff  was 
lawfully  in  said  ear,  defendant,  by  its  servants,  with- 
out notice  to  plaintiff  and  without  warning  to  plaintiff 
to  get  off  said  car,  violently,  negligently  and  unlaw- 
fully cast  and  threw  plaintiff  to  the  ground  with  great 
force,"  etc.  The  third  count  contains  the  same  alle- 
gations with  reference  to  newsboys  as  the  second  and 
then  avers  that  while  plaintiff  was  lawfully  on  said 
car  the  defendant  **  through  its  servants  wrongfully, 
wilfully  and  negligently  frightened  the  plaintiff  and 
caused  him  to  jump  from  said  car  to  the  ground,  and 
the  wheels  of  said  car,"  etc  The  fourth  count  al- 
leges that  the  tracks  of  the  Chicago  &  Alton  E.  R.  Co. 
and  of  the  Atchison,  Topeka  &  Santa  Fe  Ry.  Co. 
crossed  the  tracks  of  defendant  at  grade  in  said  city  of 
Joliet  more  than  eight  hundred  feet  northeasterly 
from  the  depot  of  defendant,  and  that  it  was  the  duty 
of  defendant  to  stop  all  its  trains  within  eight  hundred 
feet  of  said  grade  crossing,  and  that  plaintiff  at  the 
time  aforesaid  and  long  prior  thereto  was  a  newsboy 
accustomed  to  go  upon  the  cars  of  defendant  with  the 
knowledge  and  consent  of  defendant,  and  on  said  date 
boarded  the  car  of  defendant  at  Joliet  for  the  purpose 
of  selling  newspapers  to  passengers,  and  while  law- 
fully on  said  car  defendant  failed  to  stop  said  train 
within  eight  hundred  feet  of  said  crossing  whereby  it 
became  impossible  without  great  danger  to  alight  from 
the  car  on  which  he  was  riding,  and  the  defendant, 
through  its  servants,  wrongfully  and  wilfully  caused 
the  plaintiff  to  jump,"  etc. 

The  difference  in  the  testimony  at  this  trial  from 
the  other  trial  is,  that  plaintiff,  Moran,  on  the  former 
trial  testified  that  he  did  not  know  that  he  was  not 
allowed  on  the  train;  that  he  had  been  in  the  habit  of 
riding  along  with  the  train;  that  as  the  train  started, 
the  porter,  Caldwell,  closed  the  vestibule  door  and 
another  passenger  came  out  and  opened  it  again ;  while 
on  this  trial  he  testified  that  Caldwell,  the  porter,  had 
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put  him  off  the  train  nearly  every  morning  he  came 
through,  and  he  came  through  Joliet  every  other  morn- 
ing; that  the  vestibule  door  was  open,  after  the  first 
passenger  opened  it,  until  Caldwell  closed  it  at  the 
Alton  crossing,  three  and  one-half  blocks  from  the 
depot,  and  that  the  porter  did  pot  close  it  when  the 
train  started.  He  was  also  permitted  to  testify,  over 
the  objection  of  defendant,  that  he  had  one  dollar  in 
his  pocket,  and  that  the  train  did  not  stop  at  the  Chi- 
cago &  Alton  crossing.  The  plaintiff  was  also  per- 
mitted to  prove  against  the  objection  of  defendant, 
for  the  purpose  of  showing  the  authority  of  porters 
and  brakemen  on  defendant's  trains,  that  other  por- 
ters and  brakemen  at  other  times  had  put  him  and 
other  newsboys  off  the  train  of  defendant  while  in  mo- 
tion. Caldwell,  the  porter,  testified  that  he  did  not 
see  Moran  the  morning  he  was  injured,  and  that  he 
did  not  put  him  off  or  order  him  off  the  train;  that 
he  carried  a  copy  of  the  printed  rules  of  defendant 
with  him,  and  was  familiar  with  them.  These  rules 
were  introduced  in  evidence,  and  under  the  heading 
'* conductors*'  show  that  the  conductor  has  general 
charge  of  the  train  and  all  men  employed  on  the  train 
are  under  his  orders;  that  conductors  and  trainmen 
must  attend  to  the  comfort  and  safety  of  passengers ; 
''Trainmen  must  not  under  any  circumstances  eject 
a  tramp  or  tramps  or  other  trespassers  upon  the  train 
while  it  is  in  motion,  without  first  conferring  with  the 
'conductor  who  may  delegate  special  authority  to  train- 
men;" and  under  the  head  of  ''Flagmen  and  Brake- 
men:''  "While  on  the  train,  flagmen  and  brakemen 
are  under  the  direction  of  the  conductor."  The  proof 
further  shows  that  George  Urch  was  the  conductor  in 
charge  of  the  train,  and  that  he  did  not  know  Moran 
was  on  the  train  that  morning,  and  gave  no  orders  or 
instructions  to  any  employe  to  remove  Moran,  and 
he  never  saw  or  knew  that  Caldwell  put  anyone  off  the 
train. 
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The  evidence  of  plaintiff,  Moran,  shows  clearly  that 
he  knew  he  was  not  allowed  on  the  train  to  sell  papers, 
as  he  says  he  would  watch  to  see  where  the  brakeman 
'was,  and  when  the  brakeman  had  gone  to  another  part 
of  the  train  he  would  get  on  the  train  to  sell  papers, 
and  if  the  brakeman  was  there  he  would  not.  On  the 
morning  he  was  injured  he  climbed  upon  the  step  of  a 
closed  vestibule  car,  and  called  his  papers,  hoping  pas- 
sengers would  come  to  the  door  and  buy.  He  says  he 
was  not  going  anywhere.  He  had  no  intention  of  be- 
coming a  passenger,  nor  of  presenting  himself  as  a 
passenger.  He  remained  on  the  steps  of  the  car,  whe^, 
the  vestibule  door  having  been  opened  by  a  passenger, 
he  could  have  gone  inside  and  taken  a  place  provided 
for  the  reception,  accommodation  and  carriage  of  pas- 
sengers. He  neither  expressly  nor  impliedly  acquired 
any  of  the  rights  of  a  passenger,  either  for  hire,  or 
by  invitation  or  sufferance  of  appellant.  Illinois  Cen- 
tral R.  R.  Co.  V.  O'Keefe,  154  111.  508.  He  was  clearly 
and  knowingly  a  trespasser  on  the  train,  and  it  was 
error  to  permit  proof  to  be  made  that  he  had  one  dollar 
in  his  pocket,  with  which  he  could  have  paid  a  fare, 
he  never  having  decided  to  become  a  passenger,  or  in 
any  way  given  any  employe  of  defendant  any  express 
or  implied  notice  that  he  wished  to  become  a  passenger, 
and  nowhere  in  the  declaration  is  it  even  alleged  that 
he  was  or  that  he  intended  to  become  a  passenger. 
This  testimony  tended  to  give  the  jury  to  understand 
that  he  had  acquired  the  rights  of  a  passenger. 

There  was  error  in  admitting  evidence  that  the  train 
did  not  stop  at  the  Chicago  &  Alton  crossing.  The 
appellant  was  under  no  obligation  to  stop  there  for 
the  benefit  of  a  trespasser  on  the  train.  Statutes  regu- 
lating the  movements  of  trains  are  for  the  benefit  of 
passengers  and  those  who  are  not  trespassers,  and 
in  not  stopping  at  the  railway  junction  no  legal  rights 
of  appellee  were  violated.  Smith  v.  C.  &  E.  I.  R.  R, 
Co.,  99  111.  App.  296;  L.,  N.  A.  &  C.  R.  R.  Co.  v.  John- 
son,  44  111.  App.  58. 
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The  third  count  alleges  that  while  plaintiff  was  law- 
fully on  said  car,  the  defendant,  through  its  servants, 
wrongfully  and  wilfully  frightened  the  plaintiff,  and 
caused  him  to  jump  whereby  he  was  injured.  If  it 
were  the  fact  that  the  porter  ordered  plaintiff  in  an 
angry  manner  to  get  off  the  moving  train,  can  the 
judgment  stand!  There  is  no  averment  in  the  declara- 
tion that  the  porter  or  brakeman  had  any  authority 
to  order  trespassers  off  the  train.  The  rules  of  the 
company  show  that  the  order  complained  of  was  not 
in  the  line  of  his  employment  The  porter  would  only 
have  authority  to  eject  trespassers  when  directed 
to  do  so  by  the  conductor,  and  the  evidence  clearly 
shows  the  conductor  did  not  know  Moran  was  on 
the  traiu,  and  that  he  did  not  give  any  instructions 
of  any  kind  to  Caldwell  to  put  any  persons  off, 
and  he  never  knew  that  he  ordered  any  person 
off.  The  fact  that  the  porters  or  brakemen  had 
on  former  occasions,  as  the  train  was  starting,  com- 
pelled persons  who  were  not  passengers  to  get  off 
the  train,  did  not  show  that  the  defendant,  through 
its  conductor  or  any  of  its  authorized  officers,  had 
authorized  such  action  on  the  part  of  the  porter. 
Wrongful  conduct  by  a  servant  outside  the  line  of  his 
duty  does  not  bind  the  master,  unless  the  master  has 
authorized  it  or  knowingly  permitted  such  conduct,  and 
in  order  to  show  an  implied  authority  it  must  appear 
that  the  master  knew  of  such  a  course  of  conduct  The 
contrary  is  proven  here,  the  evidence  being  that  the 
conductor  had  no  notice  of  such  conduct  on  the  part  of 
the  brakeman  or  porters.  Brakemen  have  no  authority 
to  eject  person^  from  trains,  and  the  burden  of  proof 
was  on  the  appellee  to  show  that  Moran,  when  injured 
while  he  was  a  trespasser,  was  injured  because  of  some 
act  of  an  employe  within  the  scope  of  his  authority. 
Chicago  Ter.  Transfer  Co.  v.  Schiavone,  216  111.  275 ; 
C,  E.  I.  &  P.  Ey.  Co.  V.  Bracknxan,  78  111.  App.  141; 
I.  C.  E.  K.  Co.  V.  King,  179  111.  91;  Chicago  E.  E.  Co. 
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V.  McMahon,  103  Dl.  485;  C.  &  W.  L  R.  E.  Co.  v. 
Ketchem,  99  HI.  App.  660;  Marion  v.  C,  E.  I.  &  P.  Ey., 
59  Iowa,  428;  Farber  v.  Mo.  Pac.  Ey.  Co.,  116  Mo.  81; 
Towanda  Coal  Co.  v.  Heeman,  86  Pa.  St.  418;  Eandall 
V.  G.  T.  By.,  71  N.  W.  (Mich.)  450;  L.  S.  &  M.  S.  Ey. 
Co.  V.  Peterson,  144  Ind.  214;  A.  G.  S.  Ey.  Co.  v.  Har- 
ris, 71  Miss.  74.  **The  law  cannot  assume  at  least 
as  to  a  subordinate  employe  on  a  train  who  is  not 
entrusted  with  the  general  management  and  control 
of  it,  that  he  has  control  over  passengers  or  persons 
attempting  to  ride,  or  that  he  is  entrusted  by  his  em- 
ployer with  authority  in  respect  to  them,  or  to  eject 
them,  and  it  was  necessary  to  make  proof. '*  I.  C.  By. 
Co.  V.  King,  supra,  at  page  95.  The  law  does  not  un- 
dertake to  fix  or  declare  the  duties  of  brakemen  and 
porters,  and  raises  no  presumption  as  to  such  duties. 
The  right  of  prescribing  the  lines  and  limits  of  the 
duties  of  employes  rests  with  the  master.  The  duty 
of  an  employe  in  a  given  case  is  a  matter  to  be  estab- 
lished by  proof,  the  same  as  any  other  fact  concerning 
which  the  law  raises  no  presumption.  The  burden  was 
upon  appellee  to  prove  all  the  necessary  facts,  which 
would  entitle  him  to  recover. 

The  evidence  showing  that  the  conductor  had  not  au- 
thorized the  porter  to  put  anyone  off  the  train,  either 
at  the  time  of  this  accident,  or  at  any  other,  and  that 
the  conductor  had  no  notice  or  knowledge  of  any  such 
right  ever  having  been  assumed  by  the  porter,  the  evi- 
dence that  Moran  and  other  newsboys  had  been  put  off 
by  porters  or  brakemen  was  improper,  and  insufficient 
to  prove  such  act  to  have  been  within  the  scope  of  the 
porter's  emplojTnent.  Such  evidence  could  only  be 
rendered  proper  by  showing  in  some  way  that  such 
acts  were  by  the  direction  of  or  within  the  knowledge 
of  tlie  conductor,  and  thus  an  express  or  implied  au- 
thority would  have  been  proved,  as  indicated  in  the 
former  opinion  in  this  case. 

Moran  says  he  knew  it  was  dangerous  to  get  off 
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when  the  train  was  going  at  the  rate  it  was,  where  it 
crossed  the  Chicago  &  Alton  tracks.  The  danger  be- 
ing evident  and  known  to  Moran,  and  the  order  to 
which  Moran  testifies  being  unaccompanied  by  force  or 
overpowering  intimidation,  had  the  order  been  given 
by  an  employe  with  the  requisite  authority  to  give 
such,  order,  the  appellant  would  not  be  liable  for  in- 
juries resulting  from  appellee's  compliance  with  the 
order.    Bosworth  v.  Walker,  83  F.  R.  58. 

In  what  has  been  said  we  have  not  regarded  the  evi- 
dence of  appellant,  which  shows  that  the  porter  did  not 
see  Moran  the  morning  of  the  injury,  nor  the  contra- 
diction of  Moran  by  his  testimony  given  at  the  first 
trial. 

The  Circuit  Court  should  have  given  the  peremptory 
instruction  to  find  for  the  defendant,  'because  of  a  fail- 
ure to  prove  the  order  given  to  get  off  the  train,  if  any 
such  was  given,  was  by  one  with  authority,  either  ex- 
press or  implied,  to  give  such  order. 

The  judgment  of  the  Circuit  Court  will  be  reversed. 

Reversed. 

Finding  of  facts,  to  be  incorporated  in  the  judgment : 
We  find  that  appellant  was  not  guilty  of  the  negli- 
gence charged  in  the  declaration,  and  that  appellee 
was    injured    because    of    his    own    negligence    and 
want  of  ordinary  care  for  his  personal  safety. 


H.  H.  Barber?.  The  McHenry  County  Hedge  Tence  Com- 
pany ^  fornise^  etc. 
Gen.  No.  4,655. 

1.  Failube  of  00N8IDEBATI0N — Special  plea  essential  to  defense  of. 
In  order  to  Interpose  the  defense  of  failure  of  consideration  of  a 
note  sued  on,  it  is  essential  that  a  special  plea  relying  thereon  be 
filed. 

2.  Delivebt — iDliat  considered  in  determining  question  of.  In 
order  to  determine  the  question  whether  a  delivery  was  made,  the 
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matter  of  prime  importance  to  determine  is,  what  was  the  intention 
of  the  parties  in  parting  with  control  of  the  instrument  in  ques- 
tion. 

Action  In  assumpsit.  Appeal  from  the  Circuit  Court  of  McHenry 
county;  the  Hon.  Charles  H.  Donnelley,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1906.  Affirmed.  Opinion  filed  Oc- 
tober 16,  1906. 

J.  F.  Casey  and  D.  T.  Smiley,  for  appellant 
F.  H.  Smith  and  Lumley  &  Field,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  assumpsit  against  H.  H.  Barber 
on  a  promissory  note  for  the  sum  of  $100  dated  Janu- 
ary 10,  1900,  due  two  years  after  date  with  interest  at 
six  per  cent,  per  annum  if  not  paid  when  due,  signed  by- 
Barber  and  payable  to  the  McHenry  County  Hedge 
Fence  Company. 

The  suit  as  originally  begun  was  entitled  Henry 
Bingham  against  H.  H.  Barber,  but  the  note  not  being 
assigned  by  the  payee,  the  pleadings  were  amended  be- 
fore trial,  so  tliat  the  plaintiff  was  the  McHenry 
County  Hedge  Fence  Company,  for  the  use  of  Henry 
Bingham.  The  appellant  filed  the  general  issue  and 
several  special  pleas,  among  them  a  plea  of  fraud  and 
circumvention;  a  plea  of  failure  of  consideration;  and 
a  plea  that  the  note  was  to  be  held  by  an  agent  of  the 
fence  company  until  due,  and  that  it  was  agreed  that 
it  should  be  given  back  to  the  maker  upon  his  return  of 
a  certificate  of  stock,  which  he  had  tendered  back,  the 
same  being  valueless.  A  demurrer  was  sustained  to 
the  last  special  plea  and  all  the  other  special  pleas  were 
stricken  from  the  files.  No  error  has  been  either  ar- 
gued or  assigned  upon  the  record,  questioning  the 
action  of  the  court  with  reference  to  the  special  pleas^ 
so  that  all  error,  if  any,  in  that  regard,  is  waived.  The 
case  now  stands  upon  the  declaration  as  amended  and 
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the  general  issue.  Appellee  on  a  second  trial  had  a 
verdict  for  $135  upon  which  judgment  was  rendered, 
and  the  cause  is  here  by  appeal. 

Prom  the  evidence  it  pppears  that  appellant  gave 
this  note  sued  on  to  W.  W.  Joslyn,  president  of  the  Mc- 
Henry County  Hedge  Fence^  Company  and  one  A.  R. 
Graham,  the  manager  of  the  company,  Vho  was  collect- 
ing the  subscriptions  to  the  stock  of  the  company  and 
delivering  the  stock  certificates.    . 

Appellant  testified  that  before  giving  the  note  Gra- 
ham said  to  him  in  the  presence  of  the  president: 
*Mny  time  after  you  take  this  stock  if  you  are  dissatis- 
fied and  don't  want  the  stock,  you  return  your  stock  to 
Mr.  Joslyn,  the  president  of  the  company,  and  he  will 
return  your  note.     *     *     •    j  did  not  want  the  stock, 
but  Joslyn  said  any  time  I  was  dissatisfied  you  deliver 
your  stock  to  m^  and  I  will  deliver  your  note  to  you. 
•    *    •    He  said  *  it  won't  go  anywhere  else  except  to 
the  McHenry  County  Hedge  Fence  Co.;^  "  and  Barber 
testified  that  upon  these  representations  he  signed  the 
'  note  and  left  it  with  these  representatives  of  the  cor- 
poration. 

It  also  appears  from  the  stock  subscription  list  of 
the  corporation,  that  appellant,  prior  to  October  24, 
1399,  had  signed  the  stock  subscription  for  $200  of  the 
corporation  stock  at  the  time  of  the  organization  of  the 
company,  and  that  at  the  time  of  signing  the  note  a 
certificate  for  two  shares  of  stock  of  the  company  was 
issued  to  him.  This,  from  the  evidence,  seems  to  be  the 
only  certificate  of  stock  he  ever  received  from  the  com- 
pany. The  note  appears  to  have  been  turned  over  by 
Graham  to  another  similar  corporation,  the  Rockford 
Hedge  Fence  Company,  and  by  it  sold  to  appellee, 
Bingham.  The  note  never  having  been  indorsed,  it  is 
subject  to  the  same  defense  in  the  hands  of  Bingham 
that  could  have  been  urged  against  it  in  the  hands  of 
the  McHenry  County  Hedge  Fence  Company. 
Counsel  for  appellant  *'call  the  attention"  of  the 
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court  to  certain  correspondence  offered  by  appellee  in 
rebuttal  between  E.  0.  Joslyn  and  E.  P.  Hamblin,  and 
between  A.  J.  Lovejoy  and  W.  W.  Joslyn,  saying  it  is 
incompetent  and  in  no  way  relevant  to  the  issue  in- 
volved. Counsel  do  not  point  out  how  it  is  incompetent 
or  irrelevant,  and  make  no  argument  concerning  it. 
The  letters  were  admitted  by  the  court  subject  to  ob- 
jection, and  afterwards  the  court  ruled  it  all  out  from 
the  consideration  of  the  jury.  We  do  not  understand 
what  is  meant  by  admitting  correspondence  subject  to 
objection  in  a  jury  trial,  unless  it  be  that  it  was  not  read 
to  the  jury,  but  was  presented  to  the  court  and  he  re- 
served his  ruling  on  the  separate  letters  until  it  was  all 
before  him  that  he  might  see  if  there  was  anything  in 
them  that  might  render  them  competent  or  relevant, 
and  when  nothing  appeared  making  them  competent  or 
relevant  he  ruled  on  their  admission  and  ruled  them 
out.  The  record  does  not  state  these  letters  were  read 
to  the  jury.  The  letters  contained  nothing  concerning 
the  parties  to  the  case  or  the  note  in  question,  and  the 
error,  if  any  there  was,  in  not  ruling  on  the  admissibil- 
ity of  each  letter  separately  is  harmless. 

Counsel  have  argued  and  insist  that  the  case  should 
be  reversed,  because,  they  say,  there  was  a  failure  of 
consideration  for  the  note.  There  was  no  plea  of  that 
kind  remaining  on  file  and  no  error  has  been  assigned 
on  the  ruling  of  the  court  upon  the  special  plea,  even 
if  it  had  been  a  good  plea.  .There  must  be  a  special 
plea  to  raise  the  question  of  failure  of  consideration. 
Statute,  Title,  Negotiable  Instruments.  Sec.  9;  Belden 
V.  Church,  23  111.  App.  473;  Taft  v.  Myerscough,  92  lU. 
App.  564. 

The  only  remaining  question  argued  is,  was  the  note 
delivered!  We  have  reviewed  the  evidence  touching 
that  question.  If  there  was  any  evidence  tending  to 
prove  delivery,  then  the  verdict  of  the  jury  must  stand, 
unless  it  is  against  the  preponderance  of  the  evidence. 
It  is  said  the  note  was  given  to  Graham,  the  manager 
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of  the  company,  upon  a  prior  agreement  that  it  should 
be  returned  to  appellant  if  he  became  dissatisfied  be- 
fore it  became  due.  The  note  was  absolute  on  its  face. 
We  understand  the  rule  to.be  that  the  maker  of  a  prom- 
issory note  absolute  on  its  face  cannot  show  as  a  de- 
fense thereto,  even  against  the  payee,  an  oral  contem- 
poraneous agreement  which  makes  the  note  payable 
only  on  a  contingency.  Walker  v.  Crawford,  56  111. 
444;  Fov  V.  Blackstone,  31  111.  541;  Weaver,  Admr.,  v. 
Fries,  85  111.  356. 

What  was  the  intention  of  the  parties  at  the  time  the 
note  was  handed  to  Graham,  the  general  manager,  in 
the  presence  of  the  president  of  the  company?  If  it 
was  the  intention  of  both  parties  that  it  was  to  be 
given  back,  we  are  at  a  loss  to  see  why  appellant  signed 
it.  He  seems  not  to  have  become  dissatisfied  with  his 
stock  and  did  not  want  his  note  back  until  it  was  in  the 
hands  of  other  parties.  The  controlling  element  in  de- 
termining the  delivery,  as  well  as  the  acceptance  of  the 
note,  is  the  intention  of  the  parties.  There  was  evi- 
dence tending  to  prove  delivery,  and  we  cannot  say 
that  the  verdict  is  not  sustained  by  the  evidence. 

There  being  no  question  raised  upon  the  instruc- 
tions, and  the  jury  having  found  it  was  delivered,  the 
verdict  should  not  be  interfered  with,  and  not  finding 
any  reversible  error  in  the  case,  the  judgment  will  be 
affirmed. 

Affirmed. 


Florence  A.  Covey  et  aL  t.  Angle  G.  Dinsmoor  et  al. 
Gen.  No.  4,638. 

1.  Last  will  ato)  testament — hoto  to  he  construed.  The  main 
object  in  the  construction  of  a  wiU  is  to  ascertain  the  intention  of 
the  testator  as  expressed  in  the  instrument,  and  that  intention 
must  prevail  unless  it  is  inconsistent  with  the  rules  of  law.    No 
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clause  should  be  disregarded,  but  each  must  be  considered  with  the 
other  provisions. 

2.  Last  will  and  testament — effect  of  devise  of  land  subject  to 
contract  of  sale.  A  will  which  devises  land  subject  to  a  contract  of 
sale,  likewise  bequeaths  unpaid  notes  given  under  such  contract  held 
by  the  testator  at  the  time  of  his  death. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Whiteside 
county;  the  Hon.  Fbank  D.  Ramsay,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1906.  Affirmed.  Opinion  filed  Oc- 
tober 16,  1906. 

Stageb  &  Stager,  for  appellants, 

C.  L.  &  C.  E.  Sheldon,  for  appellee,  Angie  G.  Dins- 
moor. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  a  bill  in  chancery  filed  by  appellant  against 
appellee  Angie  G.  Dinsmoor  and  others,  in  the  Circuit 
Court  of  Whiteside  county  for  the  purpose  of  having 
the  court  construe  the  following  clause  in  the  will  of 
James  Dinsmoor,  deceased:  ''And  I  do  further  give 
and  bequeath  to  my  said  wife  the  southwest  quarter  of 
section  6  in  town  21,  north,  in  range  7,  east  of  the  4th 
P.  M.,  in  the  County  of  Whiteside  and  State  of  Illinois, 
and  the  noyth  half  of  the  southwest  quarter  of  the 
southeast  quarter  of  said  section,  township  and  range 
together  with  the  east  half  of  the  southeast  quarter  of 
section  1  in  township  21,  in  range  6  east  of  the  4th  P. 
M.,  all  of  which  parcels  of  real  estate  are  situated  in 
the  County  of  Whiteside  and  State  of  Illinois,  and  are 
subject  to  my  contract  of  sale  to  George  M.  Cassens, 
now  living  on  said  premises  under  and  by  virtue  of 
my  said  agreement  with  him,  to  have  and  to  hold  the 
same  to  her,  my  said  wife,  her  heirs  and  assigns  for- 
ever. ' ' 

The  testator  for  many  years  had  been  a  lawyer  in 
Whiteside  county,  living  on  a  farm  four  miles  from  the 
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city  of  Sterling  where  he  had  an  office  and  practiced 
his  profession.  By  a  first  marriage  he  had  three  chil- 
dren, Alice  Dinsmoor,  Jarvis  Dinsmoor  and  Florence 
A.  Covey,  intermarried  with  James  F.  Covey.  He  mar- 
ried the  appellee,  Angie  Gt.  Dinsmoor,  October  1,  1896, 
hut  had  no  children  by  her.  On  the  4th  day  of  Septem- 
ber, 1901,  he  made  a  contract  for  the  sale  to  George  M. 
Cassens  of  the  land  devised  to  his  wife  under  the  clause 
of  the  will  sought  to  be  construed.  On  May  1,  1902, 
he  moved  to  Lowell,  Massachusetts,  and  on  August  16, 

1902,  he  executed  his  will  and  a  codicil  on  May  21, 

1903,  and  died  August  24,  1903.  D.  N.  Foster  of  Ster- 
ling was  appointed  executor  by  the  will  and  qualified. 
The  will,  after  providing  for  the  payment  of  debts  and 
making  c^tain  specific  bequests,  made  a  residuary  be- 
quest of  all  the  residue  of  the  estate  to  his  daughter 
Florence  A.  Covey,  and  his  son-in-law,  James  F. 
Covey,  appellants,  in  trust  for  his  children.  At  the 
time  of  the  death  of  the  testator  there  remained  unpaid 
on  the  principal  of  the  purchase  money  $17,826,  for 
$2,961  of  which  testator  held  four  notes  maturing 
March  1,  1905,  1906,  1907  and  1908,  respectively,  and 
also  four  notes  for  interest  on  the  principal  notes  and 
contract  amounting  to  $3,470,  executed  by  George  M. 
Cassens,  and  the  contract  for  the  further  principal  sum 
of  $14,865  for  which  a  mortgage  was  to  be  given  when 
the  last  of  the  notes  should  be  paid,  March  1, 1908,  and 
a  deed  executed  conveying  the  premises  to  Cassens. 

The  bill  prayed  that  appellants,  as  trustees,  be  de- 
jcreed  to  be  entitled  to  said  eight  notes  and  said  agree- 
ment, and  that  said  executor  be  decreed  to  deliver  them 
up  to  appellants.  Answers  were  filed,  and  issue  being 
joined  and  after  hearing  the  evidence,  the  Circuit 
Court  decreed  that  said  section  of  the  will  in  contro- 
versy should  be  interpreted  to  vest  in  Angie  Gt.  Dins- 
moor the  title  to  the  Cassens*  notes  described  in  the 
contract  of  September  4,  1901,  that  were  held  by  said 
Dinsmoor  at  the  time  of  his  death,  and  all  moneys  col- 
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lec^ted  by  said  executor  on  account  of  said  notes,  and 
also  to  the  said  contract  between  the  said  Dinsmoor 
and  wife  and  the  said  Cassens. 

The  errors  assigned  by  appellants  are,  that  the  court 
erred  in  decreeing  that  the  will  be  interpreted  to  vest 
the  said  eight  notes  and  all  moneys  collected  on  them 
by  the  executor  in  Angie  Q.  Dinsmoor,  and  in  not  de- 
creeing the  same  to  belong  to  appellants.  No  error  is 
assigned  as  to  the  decree  concerning  the  contract,  ex- 
cept as  to  the  notes. 

The  controversy  is,  did  the  testator  by  the  devise  of 
the  land  to  his  wife,  An^e  G.  Dinsmoor,  carry  with  it 
a  gift  of  the  notes  that  had  been  taken  by  the  testator 
on  the  contract,  or  are  the  notes  included  in  the  residu- 
ary estate  and  to  go  to  the  trustees?  Very  able  and 
comprehensive  briefs  and  arguments  have  been  filed  on 
both  sides,  but  in  the  view  we  take  of  the  case  the  ques- 
tion argued  is  not  an  open  one  in  this  state.  The  case 
of  Heirs  of  Wright  v.  Minshall,  72  111.  584,  is  conclu- 
sive of  the  question  under  consideration.  In  that  case 
the  testator,  before  making  his  will,  had  contracted  to 
sell  his  lands  in  Clay  county  and  executed  a  bond  for  a 
deed  and  received  the  notes  of  the  purchaser,  which 
were  unpaid  at  the  time  of  his  death,  and  by  his  will 
devised  all  his  real  estate,  lands  and  appurtenances  in 
Clay  county  to  his  sister,  Elizabeth  Minshall.'  There 
was  no  bequest  of  the  personal  estate,  nor  any  residu- 
ary bequest,  and  in  a  contest  over  the  proceeds  of  the 
notes  between  the  heirs  at  law  and  the  devisee  of  the 
land  the  court  said:  *' These  proceeds  were  the  pro- 
ceeds of  the  real  estate,  all  which  had  been  devised  to 
Elizabeth  Minshall  subsequent  to  the  contract  of  sale. 
They  are  plain,  direct  and  positive.  At  the  time  the 
will  was  made  the  testator  held  the  legal  title  to  this 
land,  and  was  to  all  intents  and  purposes  the  legal 
owner  of  it,  and  had  full  power  to  devise  it.  Suppose 
the  party  who  had  agreed  to  purchase  it  had  failed  to 
perform  his  contract,  or  the  contract  had  been  re- 
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scinded,  it  will  not  be  pretended  the  land  would  have 
gone  to  the  heirs  at  law.  It  would  have  been  eon- 
trolled  by  the  will.  By  that  the  legal  title  was  devised 
to  appellee,  and  there  can  be  no  question  she  is  right- 
fully entitled  to  the  proceeds  of  this  le^al  title  when 
sold  and  conveyed,  and  this  manifestly  was  the  inten- 
tion of  the  testator.  His  intention  was  to  devise  to  ap- 
pellee such  interest  as  he  had  in  or  to  arise  from  the 
land,  and  that  was  the  purchase  money,  and,  though 
described  in  the  will  as  land,  the  devise  passed  the 
purchase  money.'*  The  same  rule  was  held  in  Woods 
V.  Moore,  4  Sanford  (N.  Y.),  579;  Atwood  v.  Weems, 
99  U.  S.  183;  Heslet  v.  Heslet,  8  111.  App.  22,  and  in 
Wall  V.  Bright,  1  J.  &  W.  479,  a  decision  in  the  time  of 
Lord  Chancellor  Eldon,  subsequent  to  the  case  of 
Knollys  v.  Shepard  (not  reported)  relied  upon  by  ap- 
pellants. 

The  intention  of  the  testator  at  the  time  he  drew  the 
will,  gathered  from  the  reading  of  the  will  in  view  of 
his  possessions  and  surroundings  at  that  time,  also 
leads  to  the  conclusion  that  he  intended  the  notes  to  fol- 
low the  devise  of  the  land. 

The  main  object  in  the  construction  of  a  will  is  to  as- 
certain the  intention  of  the  testator  as  expressed  in  the 
instrument,  and  that  intention  must  prevail,  unless  it  is 
inconsistent  with  the  rules  of  law.  No  clause  in  the 
will  should  be  disregarded,  but  each  must  be  consid- 
ered with  the  other  provisions.  Re  Cashman  Estate, 
138  111.  88;  Kelly  v.  Gonce,  49  111.  App.  82.  The  inten- 
tion of  the  testator  is  to  be  sought  for  and  foufid  in  the 
provisions  of  his  will,  taking  into  consideration  all  its 
parts,  not  by  considering  portions  of  the  will,  but  by 
an  examination  of  the  entire  will,  and  giving  the  lan- 
guage the  sense  in  which  it  was  used  by  him  (Phayer 
V.  Kennedy,  169  111.  360;  Howe  v.  Hodge,  152  111.  252; 
Ebly  V.  Adams,  135  111.  80;  Eldred  v.  Meek,  183  111.  26) ; 
and  the  court  will  hear  evidence  of  the  testator's  cir- 
cumstances at  the  time  of  executing  the  will  and  look  at 
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the  state  of  the  property  in  order  to  learn  his  inten- 
tion. Fisher  v.  Fairbank,  188  111.  187;  Greenwood  v. 
Greenwood,  178  111.  387;  Ingraham  v.  Ingraham,  169 
111.  432;  Hubbard  v.  Hubbard,  99  111.  App.  555. 

Dinsmoor,  the  testator,  left  an  estate  of  over  $80,000, 
and  if  Mrs.  Dinsmoor  takes  the  Cassens'  notes  under 
the  devise  of  the  land  she  takes  substantially  one-half 
the  estate,  and  the  appellants  take,  as  trustees  for  thd 
children,  the  other  half. 

The  evidence  shows  that  the  will  was  written  by  the 
testator  himself,  admitted  to  probate  in  Middlesex 
county,  Massachusetts,  and  a  certified  copy  filed  in 
Whiteside  county,  Illinois. 

In  the  will,  after  making  the  various  devises  and  be- 
quests^  including  the  residuary  bequest,  the  following 
language  is  used:  ''And  to  the  end  that  my  executor 
may  know  what  other  estate  I  have,  I  proceed  to  name 
some.**  The  testator  had  already  specifically  devised 
and  given  to  his  wife  some  twelve  items  varying  in 
value  from  $1  to  $5,000,  not  including  the  land  sold  to 
Cassens  or  the  Cassens'  notes  and  contract.  He  then 
proceeds,  after  declaring  the  trust,  to  enumerate  sub- 
stantially every  item  of  any  value  he  was  possessed  of 
when  the  will  was  made  that  had  not  been  specifically 
disposed  of,  except  the  Cassens*  notes  and  contract 
which  are  not  mentioned,  except  as  the  contract  is  men- 
tioned in  connection  with  the  land  devised  to  Mrs. 
Dinsmoor.  The  Cassens'  notes  amount  to  over  $6,000 
and  being  the  fourth  largest  item  in  the  estate,  the  tes- 
tator would  have  enumerated  them  had  he  not  intended 
to  dispose  of  them  in  the  devise  of  the  land.  If  the  tes- 
tator did  not  intend  by  the  devise  of  the  land  to  give 
Angle  G.  Dinsmoor  the  Cassens'  notes  and  contract, 
then  the  devise  to  her  was  but  a  shadow,  while  appel- 
lants would  take  the  entire  substance.  When  all ' '  with- 
in the  four  corners  of  the  will"  is  examined  in  the  light 
of  his  possessions  at  the  time  of  making  the  will  a  rea- 
sonable interpretation  would  require  that  the  devise  of 
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the  land  wonld  give  both  the  legal  and  beneficial  inter- 
est the  testator  had  therein  to  the  devisee  of  the  land. 
The  Minshall  case  is  ample  authority  for  the  same  con- 
struction. 

The  Circuit  Court  properly  construed  the  will  as  giv- 
ing Angie  G.  Dinsmoor  the  notes  by  the  devise  of  the 
land,  and  the  decree  will  be  affirmed. 

AiJirmed. 


John  E.  Peterson  et  al.  t.  The  People  of  the  State  of 
Illinois^  ex  rel.,  etc* 

Gen.  No.  4,698. 

1.  Statutes — hovo  to  be  construed.  In  construing  statutes  that 
construction  is  to  be  favored  which  gives  effect  to  every  clause  and 
every  part  of  the  statute,  thus  producing  a  consistent  and  har- 
monious whole. 

2.  Statutes — how  to  he  construed.  Where  there  is  an  irrecon- 
cilable conflict  between  different  parts  of  the  same  act,  the  last  in 
order  of  position  must  control. 

3.  School  dibectobs — when  election  for,  to  he  held.  The  time 
fixed  by  statute  for  the  general  election  for  directors  is  on  the  third 
Saturday  of  April;  vacancies  in  the  office  of  director  are  to  be  filled 
on  a  Saturday;  and  section  126  of  the  School  Act,  which  is  the 
last  section  in  order  of  position,  regarding  the  election  of  direc- 
tors in  new  districts,  provides  for  the  election  of  directors  on  any 
Saturday  and  limits  the  "convenient  time"  to.  be  fixed  by  the  board 
under  section  88  to  "any  Saturday." 

•  Quo  warranto  proceeding.  Appeal  from  the  Circuit  Court  of 
Henry  county;  the  Hon.  William  H.  Gest,  Judge,  presidinc-  Heard 
in  this  court  at  the  April  term,  1906.  Affirmed.  Opinion  filed  Oc- 
tober 16,  1906. 

Seakle  &  MabshaTiTi  and  L.  E.  Telleen,  for  appel- 
lant 

Charles  E.  Stubtz,  State's  Attorney,  for  appellee; 
N.  F.  Andebson,  of  counseL 
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Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  is  an  information  in  the  nature  of  a  quo  war- 
ranto, charging  appellants  with  usurping  the  office  of 
school  directors  of  district  number  ninety-seven  and 
one-half  in  Henry  county.  Appellants  filed  a  plea  of 
justification  showing,  among  other  things,  that  the 
school  trustees  of  township  sixteen  north,  range  one 
east,  Henry  county,  at  their  semi-annual  meeting  in 
April,  1905,  organized  a  new  school  district,  described 
as  district  number  ninety-seven  and  one-half,  and  that 
within  fifteen  days  after  the  creation  of  said  school  dis- 
trict, to  wit:  on  the  18th  day  of  April,  1905,  Henry 
Conover,  the  township  school  treasurer  of  said  town- 
ship, posted  notices  notifying  the  electors  of  said  dis- 
trict that  on  Monday,  the  first  day  of  May,  an  election 
would  be  held  at  the  residence  of  J.  E.  Peterson  in  said 
district  for  the  election  of  three  school  directors  of  this 
new  district,  said  notice  purporting  to  be  by  order  of 
the  board  of  trustees  of  said  township,  and  being 
signed  by  the  township  treasurer.  To  this  plea  the 
court  sustained  a  general  demurrer,  and  the  respond- 
ents standing  by  their  plea,  a  judgment  of  ouster  was 
rendered  against  them  and  they  have  prosecuted  an  ap- 
peal to  this  court. 

The  principal  contention  in  the  case,  and  the  only 
one  necessary  for  this  court  to  pass  upon,  is  whether  an 
election  of  school  directors  of  a  newly  organized  dis- 
trict held  on  Monday  is  a  legal  election,  the  contention 
of  the  People  being  that  such  an  election  must  be  held 
on  Saturday,  and  it  involves  the  construction  of  sec- 
tions 88  and  126  of  the  School  Law. 

Section  126  ^provides  that  ''in  new  school  districts 
the  first  election  of  directors  may  be  on  Saturday,  no- 
tice being  given  by  the  township  treasurer  as  for  the 
election  of  trustees,  *'  and  it  was  first  adopted  as  a  part 
of  the  school  law  in  1872.  Section  88  provides  that 
^'when  the  trustees  of  schools  shall  organize  a  new  dis- 
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trict  as  hereinbefore  provided  for,  it  shall  be  the  duty 
of  the  clerk  of  the  board  of  trustees,  if  no  appeal  is 
taken  to  the  county  superintendent,  to  order  within  fif- 
teen days  after  the  action  of  the  trustees,  an  election  to 
be  held  at  some  convenient  time  and  place  within  the 
boundaries  of  such  newly  organized  district  for  the 
election  of  three  school  directors,  notice  being  given  by 
the  township  treasurer,"  and  it  was  first  adopted  in 
1881.  Section  88  also  contained  the  form  of  notice, 
the  conclusion  of  which  is:  **By  order  of  the  board  of 
trustees  of  said  township." 

Appellants  claim  that  the  passage  of  section  88,  first 
incorporated  into  the  school  laws  in  1881,  was  a  repeal 
by  implication  of  section  126  adopted  in  1872,  and  that 
the  words  '*at  some  convenient  time  and  place"  to  be 
determined  by  the  clerk  of  the  board  of  trustees  **  en- 
large and  extend  the  time  for  holding  such  elections 
in  newly  organized  districts,"  and  remove  the  restric- 
tion* in  section  126  which  provides  that  such  elections 
must  be  on  some  Saturday. 

In  1889,  the  entire  school  law  was  revised  by  the  leg- 
islature and  both  section  88  and  section  126  were  in- 
corporated into  one  act. 

In  construing  statutes,  that  construction  is  to  be  fav- 
ored which  gives  effect  to  every  clause  and  every  part 
of  the  statute,  thus  producing  a  consistent  and  har- 
monious whole.  A  construction  which  would  leave 
without  effect  any  part  of  the  language  used,  should 
be  rejected,  if  an  interpretation  can  be  found  which  will 
give  it  effect.  Another  rule  of  construction  is,  that 
where  there  is  an  irreconcilable  conflict  between  dif- 
ferent parts  of  the  same  act,  the  last  in  order  of  posi- 
tion must  control.  26  Am.  &  Eng.  Ency.  of  Law,  618, 
619.  If  there  be  two  affirmative  statutes,  or  two  affirm- 
ative sections  in  the  same  statute,  on  the  same  subject, 
the  one  does  not  repeal  the  other^'if  both  may  consist 
together,  and  the  courts  will  seek  for  such  a  construc- 
tion as  to  reconcile  them,  so  that  no  clause  or  sentence 
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shall  be  superfluous  or  void.'*    Fowler  v.  Perkins,  77 
111.  271;  Decker  v.  Hughes,  68  III.  33. 

In  re-adopting  in  one  revised  act  these  sections  that 
had  been  before  that  time  adopted  at  different  sessions, 
the  law-making  power  indicated  an  intention  that  they 
should  stand  together.  The  time  fixed  by  the  statute 
for  the  general  election  for  directors  is  on  the  third 
Saturday  of  April,  vacancies  in  the  oflBce  of  director 
are  to  be  filled  on  a  Saturday,  and  section  126,  which 
is  the  last  section  in  order  of  position  regarding  the 
election  of  directors  in  new  districts,  provides  for  the 
election  of  directors  on  any  Saturday  and  limits  the 
*' convenient  time"  to  be  fixed  by  the  board  under  sec- 
tion 88  to  ''any  Saturday."  The  policy  of  the  law- 
making power  seems  to  have  settled  upon  Saturday  as 
the  convenient  day  on  which  all  school  elections  should 
be  held.  The  election  having  been  held  on  Monday  was 
illegal  and  void,  and  the  court  properly  sustained  the 
demurrer  to  the  plea  of  appellants. 

The  judgment  will,  therefore,  be  affirmed. 

Affirmed* 


Chicago,  Burlington  &   Qaincy  Bailway  Company  y, 
Lovisa  E.  Sack  et  al. 

Gen.  No.  4,045. 

1.  Due  case — hoto  instructions  should  define.  Instructions  with 
respect  to  care  to  be  exercised  while  crossing  railroad  tracks 
should  not  limit  the  exercise  thereof  to  the  actual  time  of  crossing 
but  should  Include  the  time  of  approaching  as  well. 

2.  Negligence — when  instruction  as  to,  erroneous.  An  Instruc- 
tion upon  the  subject  of  negligence  Is  erroneous  which  does  not 
sum  up  all  the  material  facts  which  the  evidence  tends  to  prove 
and  which  does  not  leave  it  to  the  Jury  to  determine  whether 
such  facts  constitute  negligence. 

3.  Crossing — ringing  of  hell  or  blowing  of  whistle  satisfies  stat* 
ute.    Either  the  ringing  of  a  bell  or  the  blowing  of  a  whistle,  as 
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provided  by  statute,  when  a  train  Is  approaching  a  crossing,  sat- 
isfies the  provisions  of  such  statute. 

4.  CBossmo — train  need  not  he  stopped  -to  enable  team  to  cross. 
Unless  there  is  something  unusual  about  the  actions  of  a  team  or 
the  driver  thereof,  a  train  need  not  be  stopped  at  a  railroad  cross- 
ing to  enable  such  team  to  cross. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Appeal  from  the  Circuit  Court  of  Carroll  county;  the  Hon.  Ricn- 
ABo  S.  Fabsand,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1906.  Reversed  and  remanded.  Opinion  filed  October  16, 
1906. 

J.  L.  Bbearton  and  F.  J.  Stbansky,  for  appellant; 
Chester  M.  Dawes,  of  counsel. 

George  L.  Hoffman,  for  appellees. 

Me.  Justice  Thompson  delivered  the  opinion  of  the 
court 

This  was  an  action  on  the  case  brought  by  the  admin- 
istrators of  the  estate  of  Henry  Sack,  deceased,  seeking 
to  recover  damages  for  the  loss  of  support  by  the  widow 
and  children  of  deceased  who  was  killed  by  appellant's 
freight  train  while  crossing  appellant's  tracks  upon  a 
public  street  in  the  village  of  Chadwick.  There  was  a 
verdict  for  appellees  for  $4,500  and  judgment  upon  the 
verdict,  and  the  railway  company  appeals  the  case  to 
this  court. 

The  declaration  contains  several  counts,  and  alleges 
due  care  on  the  part  of  the  deceased,  and  negligence  on 
the  part  of  appellant;  that  it  carelessly  and  improperly 
drove  and  managed  its  locomotive  engine ;  that  no  bell, 
of  at  least  thirty  pounds  weight,  or  steam  whistle  was 
rung  or  whistled;  that  the  village  of  Chadwick  had,  by 
section  one  of  ordinance  No.  16  of  said  village,  pro- 
vided that  no  locomotive  engine,  passenger  or  freight 
car  shall  be  driven  or  run  upon  any  railroad  track  in 
said  village  at  a  greater  speed  than  ten  miles  an  hour, 
yet  the  defendant^  nojt  regarding  said  ordinance,  ran 
said  engine  and  train  at  a  greater  speed  than  ten  miles 
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an  hour,  to  wit,  at  forty-five  miles  an  hour,  whereby, 
etc. 

The  evidence  shows  that  Main  street  in  the  village 
of  Chadwick  runs  north  and  south,  and  three  parallel 
tracks  of  appellant  cross  Main  street  at  an  angle  of 
about  forty-five  degrees  running  in  a  northwesterly 
and  southeasterly  direction.  The  north  track  is  the 
main  track ;  the  center  track  is  the  passing  track,  and 
the  south  track  is  known  as  the  ** elevator  track." 

There  are  a  number  of  buildings  on  each  side  of  Main 
street  south  of  the  elevator  track,  among  them  an  ele- 
vator on  the  east  side  of  the  street,  and  on  the  day  of 
the  accident  a  freight  car  stood  on  the  elevator  track 
on  the  east  side  of  the  street,  projecting  into  the  street, 
leaving  a  space  of  fifteen  feet  between  the  end  of  the 
car  and  the  traveled  part  of  the  street.  The  distance 
from  the  center  of  the  elevator  track  to  the  center  of 
the  main  track,  parallel  with  the  street,  is  sixty-five 
feet.  On  the  morning  of  November  18,  1903,  at  about 
nine  o  'clock,  the  deceased  had  been  to  a  creamery  about 
one  hundred  feet  south  of  the  right  of  way,  driving  a 
light  spring  wagon  and  two  horses,  and  while  driving 
north  was  struck  by  a  train  and  killed. 

Appellant  has  assigned  error  upon  several  rulings 
upon  the  admissibility  of  evidence  offered  by  appellees, 
and  upon  certain  instructions  given  on  behalf  of  ap- 
pellees. 

The  evidence  tends  to  show,  that  the  deceased  saw 
the  train  as  soon  as  he  drove  upon  the  right  of  way, 
for  the  reason  that  he  stood  up  and  applied  the  whip 
to  the  horses.  The  sixth,  seventh  and  sixteenth  in- 
structions asked  by  appellees  limited  the  care  required 
of  deceased  to  *'at  the  time  he  was  so  struck.'^  These 
instructions  should  have  required  him  to  use  due  care 
while  approaching  the  crossing  as  well  as  at  the  time  of 
the  injury.  North  Chicago  St.  R.  R.  Co.  v.  Cossar, 
203  111.  608;  I.  C.  R.  R.  Co.  v.  Kief,  111  111.  App.  354. 
The  sixth  is  also  an  abstract  proposition,  and  contains 
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no  reference  to  the  evidence.  The  eleventh  instruction, 
after  reciting  the  facts  claimed  by  plaintiff  to  be 
proven,  uses  the  words,  ^^as  shown  by  the  evidence/^ 
and  thereby  assumes  and  tells  the  jury  these  facts  have 
been  proven.  The  expression  should  have  been,  '4f 
the  same  is  shown  by  the  evidence.** 

The  twelfth  instruction  directs  the  jury  if  they  be- 
lieve certain  facts  have  been  proven  by  the  evidence,  J 
'*and  that  the  deceased  was  in  the  exercise  of  ordinary 
care  before  and  at  the  time  of  the  accident  for  his  per- 
sonal safety  as  shown  by  the  evidence,"  they  should 
find  the  defendant  guilty. 

This  instruction  does  not  leave  to  the  jury  the  ques- 
tion whether  the  facts  alleged  in  it  are  negligence  or 
not.  An  instruction  directing  a  verdict  must  include 
all  the  material  facts  that  the  evidence  tends  to  prove, 
both  for  the  plaintiff  and  defendant,  and  it  must  leave 
the  jury  to  decide  whether  the  facts  stated  constitute 
negligence.  Chicago  City  Ry.  Co.  v.  Dinsmore,  162 
HI.  658;  Pardridge  v.  Cutler,  168  111.  504.  This  in- 
struction also  assumes  and  states  that  the  exercise  of 
care  by  the  deceased  person  has  been  shown.  Bradley 
V.  Coolbaugh,  91  111.  148.  This  instruction,  with  the 
fifth  and  fifteenth  given  on  the  part  of  appellees,  were 
misleading,  in  that  the  jury  might  understand  that 
under  the  statute  the  appellant  was  obliged  both  to 
ring  the  bell  and  blow  the  whistle  continuously,  for  the 
entire  distance  of  eighty  rods,  while  the  courts  have  con- 
strued the  statute  to  mean  that  either  ringing  the  bell 
or  blowing  the  whistle  fully  complies  with  the  require- 
ment of  the  statute.  Chicago,  Burlington  &  Quincy 
E.  R.  Co.  V.  Damerell,  81  111.  450.  The  instructions 
should  be  so  worded  that  they  do  not  convey  the 'idea 
that  if  the  appellant  omitted  either  to  ring  the  bell  or  " 
blow  the  whistle  it  was  liable.  If  it  did  either  one,  it 
complied  with  the  reguirement  of  the  statute.  In- 
structions should  not  be  so  ambiguous  as  to  admit  of 
two  entirely  different  constructions.    C,  B.  &  Q.  E.  E. 
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Co.  V.  Housh,  12  111.  App.  88.    These  errors  were  so 
serious  that  the  verdict  cannot  be  sustained. 

The  giving  of  proper  instructions  for  appellant  could 
not  correct  these  errors,  because  we  are  unable  to  say 
which  the  jury  followed.  Especially  where,  as  here, 
one  of  them  directed  a  verdict. 

In  the  second  instruction  the  word  ** would''  should 
be  substituted  for  ** could,"  and  the  instruction  is  oth- 
erwise erroneous,  as  the  law  does  not  require  trains 
to  be  stopped  that  a  team  may  cross  the  track,  and 
trainmen  have  the  right  to  presume  a  team  will  be 
stopped  before  reaching  the  track,  for  the  train  to 
cross  first,  unless  there  is  something  unusual  about 
the  actions  of  the  driver  or  team  to  advise  the  trainmen 
that  the  train  is  not  to  be  given  the  right  of  way;  if 
that  fact  appears,  then  the  train  should,  if  possible,  be 
stopped. 

We  will  not  comment  upon  the  error  assigned  upon 
the  admission  of  the  ordinance,  for  the  reason  the 
cause  will  have  to  be  remanded  for  a  new  trial,  and  the 
objections  to  this  evidence,  if  tenable,  may  be  obviated 
on  a  re-trial. 

For  the  reasons  indicated  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


The  Elgin^  Aurora  &  Soathern   Traction  Company  v. 
James  U.  Brown. 

Gen.  No.  4,044. 

1.  Traction  company — when  failure  to  ring  gong  does  not  estab- 
lish  Uahility  against.  The  failure  of  a  motorman  to  ring  a  gong 
does  not  confer  a  cause  of  action  upon  one  injured  when  such 
party  saw  the  car  approaching  a  sufficient  length  of  time  to  enable 
him  to  avoid  injury. 


Second  District— A.  D.  1906.  63 

Elgin,  A.  &  S.  Traction  Co.  v.  Brown. 

2.  Ordinaby  cabe — what  evidence  competent  upon  question  of. 
Upon  the  question  of  ordinary  care  it  is  competent  to  show  that  the 
plaintiff  at  the  time  of  his  injury  was  under  the  Influence  of 
liquor.  , 

3.  Cboss-examination — what  not  proper  upon-  Matters  not 
touched  upon  on  the  direct  examination  are  not  competent  upon 
cross. 

4.  Negligence — when  evidence  of  incompetency  of  servants  inad- 
missitle.  Evidence  that  the  servants  of  the  defendant  company 
were  incompetent  is  inadmissible  where  there  is  no  count  charg- 
ing liability  for  such  reason. 

5.  Look  Ain>  listen — wTien  instruction  as  to,  erroneous.  An 
instruction  is  erroneous  which  tells  the  Jury  that  the  plaintiff 
"was  not  necessarily  bound  to  stop  and  look  and  listen  before 
attempting  to  cross  the  street  car  tracks/'  where  the  evidence 
showed  that  the  plaintifD  did  see  the  car  approaching  before  the 
accident  took  place. 

6.  Instbugtionb — must  not  te  argumentative.  Instructions  are 
improper  which  are  argumentative  in  form. 

Action  In  case  for  personal  injuries.  Appeal  from  the  City  Court 
of  Aurora;  the  Hon.  John  L.  Healy,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1906.  Reversed  and  remanded.  Opin- 
ion filed  October  16,  1906. 

Hopkins,  Peffers  &  Hopkins  and  John  A.  Eussell, 
for  appellant 

Gemmill  &  FoELL,  for  appellee, 

Miu  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This,  is  a  suit  in  case  brought  by  appellee  against 
appellant  to  recover  damages  for  personal  injuries. 
The  case  was  submitted  to  a  jury  upon  the  evidence,  on 
the  first  and  second  counts.  The  first  count  alleges 
among  other  averments,  that  the  defendant  was  oper- 
ating a  line  of  cars  over  State  street  and  Third  ave- 
nue, public  streets  in  the  city  of  Geneva,  upon  tracks 
laid  near  the  center  of  said  streets,  and  that  on  June 
6,  1905,  while  plaintiff  was  walking  east  on  the  south 
side  of  State  street  at  the  intersection  of  Third  ave- 
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nue,  defendant  negligently  ran  a  car  propelled  by 
electricity  at  an  unsafe  and  dangerous  rate  of  speed, 
without  having  due  and  proper  control  over  said  car, 
by  reason  wbereof  plaintiff  was  perinanently  injured. 

The  second  count  alleges  that  plaintiff  was  injured 
because  of  the  negligence  of  the  defendant  in  not  giv- 
ing proper  warnings  and  signals. 

The  defendant  filed  the  general  issue.  The  case  was 
dismissed  as  to  three  other  counts  at  the  close  of  plaint- 
iff ^s  evidence.  The  verdict  was  in  favor  of  plaintiff, 
.  upon  which  the  court,  after  overruling  a  motion  for  a 
new  trial,  rendered  judgment,  and  defendant  appeals 
to  this  court. 

The  evidence  shows  that  Third  avenue  in  the  city  of 
Geneva  is  sixty-six  feet  wide,  and  runs  north  from  the 
Northwestern  depot;  State  street  is  one  hundred  feet 
wide  and  runs  east  and  west,  intersecting  Third  avenue 
about  four  blocks  north  of  said  depot.  The  track  of 
appellant  runs  north  on  Third  avenue,  and  turns  west 
on  State  street.  The  center  of  the  west  half  of  the 
block  at  the  southwest  corner  of  State  street  and  Third 
avenue  is  occupied  by  a  school  house,  with  a  woven  wire 
fence  about  the  school  lot.  The  northeast  portion  of 
the  lot  is  unobstructed,  except  by  trees,  and  the  view 
of  cars  coming  east  on  State  street  is  unobstructed  to 
a  person  approaching  State  street  on  Third  avenue 
from  the  south.  The  appellee  is  a  man  of  thirty-five 
years  of  age ;  is  a  chicken  picker,  and  when  that  busi- 
ness is  slack,  travels  from  town  to  town,  putting  gold 
letter  signs  on  windows.  He  testified  that  on  the  morn- 
ing of  the  injury  he  came  to  Geneva  from  Aurora  on 
one  of  appellant's  cars  about  eight  o'clock;  that  he 
alighted  from  appellant's  car  near  the  Northwestern 
depot  and  going  to  said  depot,  bought  a  ticket  to  Eock 
Falls,  and  having  to  wait  a  couple  of  hours  for  a 
train,  walked  towards  the  center  of  the  city  along  the 
west  side  of  Third  avenue,  carrying  his  sample  case, 
looking  for  work.    He  says  that  after  he  got  near  State 
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street  he  saw  a  car  coming  east  on  State  street  near  the 
middle  of  the  block;  that  after  seeing  the  car  approach- 
ing on  State  street,  he  turned  east  across  Third  ave- 
nue and  saw  the  track  on  Third  avenue.  The  proof  is 
that  appellant's  track  does  not  cross  Third  avenue, 
but  turns  onto  Third  avenue  with  a  long  sweeping 
curve.  Appellee  having  seen  the  car  approaching, 
tliere  could  not  be  any  recovery  because  of  a  failure 
of  appellant  to  ring  the  gong  if  the  proof  sustained 
that  contention.  C.,  E.  I.  &  P.  E.  E.  Co.  v.  Bell,  Admr., 
70  111.  103;  West  Chicago  St.  Ey.  Co.  v.  Tuerk,  193  111. 
390;  P.,  C,  C.  &  St.  L.  Ey.  Co.  v.  Piper,  100  111.  App. 
356.  The  court  should  have  instructed  a  verdict  for 
the  defendant  as  to  the  second  count. 

An  objection  to  the  cross-examination  of  the  motor- 
man  as  to  what  an  extra  motonnan  was,  should  have 
been  sustained;  it  was  not  cross-examination,  and 
there  was  no  count  in  the  declaration  under  which  such 
evidence  was  material  or  competent,  had  it  been  offered 
in  chief.  The  impression  was  sought  to  be  left  upon 
the  .jury  by  the  examination  that  thie  servants  of  ap- 
pelhmt  were  unskillful,  and  this  would  only  be  ad- 
missible under  proper  pleadings.  Ebsery  v.  Chicago 
City  Eailway  Co.,' 164  111.  518;  C,  B.  &  Q.  E.  E.  Co.  v. 
MaGee,  60  111.  529. 

The  appellant  was  entitled  to  show  by  competent 
evidence  any  statements  of  appellee  as  to  anything 
that  might  affect  his  mental  condition  at  the  time  of 
the  accident,  but  the  court  refused  such  testimony.  If 
appellee  had  been  drinking  and  was  in  any  degree 
under  the  influence  of  intoxication,  then  such  fact  was 
proper  to  be  considered  by  the  jury  in  passing  upon 
the  question  of  care  and  prudence  of  appellee  at  the 
time  he  received  his  injury.  South  Chicago  Eailway 
Co.  V.  Dufresne,  200  111.  456;  Wabash  Ey.  Co.  v.  Prast, 
Admrx.,  101  111.  App.  167. 

The  second  instruction  tells  the  jury  that  '*  plaintiff 
was  not  necessarily  bound  to  stop  and  look  and  listen 
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before  attempting  to  cross  the  street  car  track."  The 
plaintiff  having  seen  the  car  approaching,  it  may  have 
been  a  want  of  ordinary  care  for  him  not  to  look  and 
listen.  This  instruction  in  effect  told  the  jury  it  was 
not  a  want  of  ordinary  care  for  plaintiff  not  to  look  out 
for  a  street  car  which  he  saw  and  knew  was  approach- 
ing in  his  immediate  vicinity.  The  jury  should  pass 
on  the  question  of  whether  the  failure  of  plaintiff  to 
look  or  listen  under  all  the  circumstances  was  a  want 
of  ordinary  care,  without  having  it  impressed  on  them 
by  an  instruction  from  the  court  that  it  was  not  neces- 
sarily negligence  to  fail  to  stop  and  look  and  listen, 
without  any  mention  of  the  fact  that  plaintiff  saw  he 
was  approaching  a  street  car  track,  and  before  he 
reached  the  street  comer  says  he  had  seen  the  car  ap- 
proaching half  a  block  away.  Such  an  instruction  was 
very  liable  to  be  taken  by  the  jury  as  an  expression  of 
the  opinion  of  the  court  upon  the  fact  of  the  care  of 
appellee.  It  may  have  been  negligence  and  a  want 
of  ordinary  care  not  to  look'  and  listen,  when  he  knew 
a  car  was  coming  in  his  immediate  vicinity.  The  court 
should  not  give  any  intimation  of  his  opinion  of  any 
part  of  the  evidence.  It  was  particularly  harmful  when 
it  singled  out  the  defense  of  appellant  and  said  to  the 
jury  that  what  appellee  said  he  did  was  not  neces- 
sarily a  want  of  care. 

Instruction  number  four  given  for  appellee,  while 
stating  correct  propositions  of  law,  is  argumentative 
and  liable  to  mislead  a  jury.  It  is  true  that  the  rights 
of  all  persons  and  companies  to  use  the  public  streets, 
at  street  intersections,  are  equal,  and  it  was  equally  the 
duty  of  plaintiff  to  avoid  being  struck,  and  of  defend- 
ant to  avoid  colliding  with  him.  In  the  exercise  of  or- 
dinary care  it  was  in  the  power  of  appellee  to  move 
back  and  forth,  or  sideways,  and  stop  in  a  short  dis- 
tance, while  the  car  was  fixed  in  its  course  and  con- 
fined to  the  track,  and  for  the  convenience  of  the  mul- 
titude it  moved  at  a  greater  rsfte   of  speed,  and  the 
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motorman,  if  giving  proper  signals,  and  the  car  mov- 
ing at  the  ordinary  rate  of  speed  of  electric  cars  under 
similar  circumstances,  had  the  right  to  presume  foot 
passengers  would  use  ordinary  care  for  their  own 
safety,  and  permit  the  car  to  pass  first,  unless  there 
was  something  unusual  in  the  conduct  of  the  pedestrian 
which  would  advise  the  motorman  to  the  contrary. 
This  instruction  was  argumentative  and  liable  to  mis- 
lead, and  should  not  have  been  given.  For  the  errors 
indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  cmd  remanded. 


Mary  Legris  y.  Clara  Marcotte. 
Gen.  No«  4.646. 

1.  Res  gestae — what  not  part  of.  Statements  which  are  re- 
citals of  past  events  and  are  mere  hearsay  and  which  do  not  ac- 
company the  performance  of  any  act  material  to  the  case,  are  not 
part  of  the  res  gestae. 

2.  Malice — essential  to  cause  of  action  for  alleged  interference 
with  contract  rights.  In  order  to  maintain  an  action  against  a 
third  party  for  interfering  with  the  contract  rights  of  the  plaint- 
iff, it  is  essential  that  malice  be  shown. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Kankakee 
county;  the  Hon.  F.  L.  Hoopeb,  Judge,  presiding.  Heard  In  this 
court  at  the  April  term,  1906.  Reversed  find  remanded.  Opinion 
filed  October  16,  1906. 

Statement  by  the  Court.  This  is  an  action  in  case 
brought  by  Clara  Marcotte,  by  her  mother,  Frances 
Marcotte,  as  next  friend,  to  recover  damages  against 
appellant  for  maliciously  causing  the  dismissal  of  ap- 
pellee from  a  convent  school  at  Bourbonnais,  Illinois. 

The  declaration  contains  four  counts  alleging  ma- 
licious interference  of  defendant  with  the  contractual 
rights  of  plaintiff  for  instruction,  board  and  lodging 
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for  reward,  whereby  plaintiflf  was  deprived  of  the  bene- 
fit of  instruction,  to  her  damage,  etc.  Two  of  the 
counts  allege  the  contract  was  with  Sarah  Paradis;* 
the  third  alleges  the  contract  was  with  Sarah  Paradis, 
the  mother  superior  of  a  parochial  school,  and  the 
fourth,  that  the  contract  was  with  the  parochial  school. 

The  plea  was  the  general  issue,  with  notice  in  writ- 
ing of  special  matter  intended  to  be  relied  on  as  a  de- 
fense, that  Alfred  Marcotte,  father  of  plaintiff,  had 
contracted  a  loathsome  disease,  and  that  plaintiff  was 
in  danger  of  being  infected,  and  that  said  defendant, 
having  a  daughter  in  said  school,  was  justified  in  what 
she  did,  and  that  the  information  communicated  was 
privileged. 

The  facts,  as  disclosed  on  the  trial,  are,  that  Frances 
Marcotte,  the  mother  and  next  friend  of  appellee, 
Clara  Marcotte,  living  two  and  one-half  miles  from 
Bourbonnais,  in  the  fall  of  1901,  contracted  with  Sarah 
Paradis,  the  mother  superior  of  the  convent,  to  furnish 
board,  lodging,  tuition  and  music  for  Clara  Marcotte, 
her  daughter,  then  thirteen  years  of  age,  and  two 
younger  daughters  for  $18  per  month  for  the  three 
girls.  The  girls  attended  the  convent  until  Christmas, 
and  went  home  for  the  holidays.  They  were  not  ready 
to  go  back  the  first  two  weeks  after  the  vacation,  their 
clothes  not  being  ready,  and  after  that  the  mother  su- 
perior delayed  their  return  for  sometime,  by  saying 
the  school  had  no  bedsteads.  There  being  neighbor- 
hood talk  that  Alfred  Marcotte  had  some  contagious 
disease,  the  mother  superior  sent  a  letter  on  March 
8th  to  Doctor  Caron,  stated  that  she  wanted  and  must 
have  a  medical  certificate  regarding  the  family  of  Fred 
Marcotte,  for  the  information  of  the  people.  On  the 
same  day  a  certificate  was  presented  for  Clara  only. 
On  Wednesday,  March  12th,  the  children  returned  to 
school,  and  on  the  Friday  following  their  return  to 
school,  the  mother  superior  told  the  mother  of  appellee 
that  she  would  have  to  take  the  children  home;  that 
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she  wanted  a  certificate  that  Alfred  Marcotte,  the 
father,  had  not  the  bad  disease.  The  girls  were  taken 
home  that  Friday  and  on  the  next  day,  or  Monday,  a 
doctor's  certificate  was  shown  to  the  mother  superior, 
that  Alfred  Marcotte  was  free  from  any  disease. 

Defendant's  proof  is  that  within  a  day  or  two  after 
the  certificate  of  Alfred  Marcotte.  was  shown  to  the 
mother  superior,  the  Marcottes  were  asked  by  her  to 
return  the  children  to  school.  Mrs.  Marcotte  says  she 
was  not  asked  to  return  the  children  to  school  for  a 
month  after  their  dismissal,  and  the  children  did  not 
return. 

The  proof  of  appellee  showed,  that  before  the  matter 
complained  of  occurred,  Frances  Marcotte,  the  mother 
and  next  friend  of  appellee  in  this  suit,  said  to  Mrs. 
Clay  Marcotte  in  the  presence  of  her  husband.  Clay 
Marcotte,  a  cousin  of  Alfred  Marcotte,  that  her  hus- 
band, Alfred  Marcotte,  had  communicated  to  her  some 
disease.  Frances  Marcotte  described  it  in  her  testi- 
mony as  the  *  Etching  disease,"  *4t  is  a  miserable  stuff 
and  keeps  you  scratching  all  the  time.''  Mrs.  Clay  Mar- 
cotte said  Mrs.  Frances  Marcotte  told  her  *4t  was  some 
damnable  uncleanliness."  Clay  Marcotte  reported  to 
Alexis  Eivard  that  his  cousin  Alfred  had  ^*bad  dis- 
ease." Eivard  reported  this  to  his  wife,  and  Mrs. 
Eivard  reported  it  to  the  mother  superior,  and  also  to 
Mrs.  Benoit,  who  told  it  to  Mrs.  Legris. 

Dr.  Caron,  a  witness  for  appellee,  testified  that  in 
the  summer  of  1901  Alfred  Marcotte  had  the  itch,  and 
he  treated  him  for  it,  and  that  the  day  before,  or  the 
day  after  he  examined  Alfred  Marcotte,  appellant  met 
him  and  said :  *^  You  ought  to  know  that  the  children  of 
Fred  Marcotte  are  diseased,  and  the  children  are  a 
danger  to  the  health  of  other  children  in  the  convent, 
and  you  ought  to  give  a  certificate  to  the  mother  su- 
perior to  that  effect  so  that  the  children  will  not 
stay  in  the  convent  longer.  If  they  do  stay,  a 
dozen  families  will   take   theirs   away,  and  it  would 
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be  better  to  give  the  certificate  than  expose  the 
convent  to  be  shut  up."  He  also  said  the  mother 
superior  consulted  with  him  January  6th  about  a 
report  she  had  heard  that  the  Marcotte  family  had 
the  itch,  and  he  told  her  he  had  not  examined  the 
family  and  didn't  know,  but  if  they  had  the  itch  it 
would  be  carried  to  others  by  using  the  same  towels, 
forks  or  spoons.  In  another  suit,  that  of  Jennie  Mar- 
cotte against  Mrs.  Legris,  Doctor  Caron  had  testified, 
as  is  shown  by  the  testimony  of  the  court  reporter, 
**  Well,  referring  to  that  conversation  Mrs.  Legris  told 
me  that  I  ougjit  to  know  that  Mr.  Fred  Marcotte  had 
les  mauvais  maux,  that  his  children  were  in  the  con- 
vent, and  that  they  were  a  danger  to  the  community  on 
account  of  being  a  medium  of  transmission  of  this 
sickness  from  home  to  the  children  of  the  convent, '^ 
and  at  that  time  he  said  nothing  about  Mrs.  Legris 
saying  the  children  had  any  disease.  The  mother  supe- 
rior testified  that  Mrs.  Rivard  in  January  objected 
to  having  the  Marcotte  children  in  school  on  account 
of  Marcotte  **  having  bad  diseases, '^  and  that  on  Friday, 
the  day  the  children  were  taken  home,  she  told  Mrs. 
Marcotte  she  could  not  keep  them,  unless  she  had  a  cer- 
tificate to  prove  Mr.  Marcotte  was  not  diseased;  that 
after  a  certificate  concerning  Marcotte  was  presented 
she  told  Mrs.  Marcotte  the  children  should  be  kept  at 
home  for  a  while  until  the  talk  quieted  down ;  that  all 
the  children  in  school  were  talking  about* it;  that  she 
sent  the  children  away,  because  she  was  afraid  other 
children  would  be  kept  out  of  school  and  that  there 
was  such  talk  among  the  children,  and  that  the  first 
time  she  told  Mrs.  Marcotte  that  she  had  heard  com- 
plaint that  her  husband  had  bad  diseases,  that  Mrs. 
Marcotte  admitted  **she  feared  it  was  the  case,  because 
Mr.  Marcotte  had  kind  of  scratch  disease  and  she  was 
afraid  it  was  that."  The  verdict  was  in  favor  of  ap- 
pellee for  $516.50,  the  plaintiff  remitted  $200,  a  motion 
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for  a  new  trial  was  overruled  and  judgment  entered  for 
$316.50,  and  defendant  appeals. 

Granger  &  Granger  and  W.  H.  Savaby,  for  appel- 
lant. 

Bert  L.  Cooper,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Appellant  has  assigned  for  error  that  appellee  was 
permitted  to  prove  by  Frances  Marcotte,  statements 
made  by  the  mother  superior  to  Frances  Marcotte  and 
her  husband  on  Saturday  and  Sunday,  when  the  hus- 
band was  seeking  to  get  from  the  mother  superior  evi- 
dence that  he  could  use  in  a  slander  suit  in  which  he 
was  plaintiff  against  appellant  These  conversations 
were  after  the  children  were  dismissed  from  school 
the  previous  Friday.  Counsel  for  appellee  say  that 
the  statements  made  at  that  time  were  competent  as  a 
part  of  the  res  gestae.  They  were  a  recital  of  past 
events  and  mere  hearsay.  They  accompanied  no  act 
and  were  no  part  of  the  dismissal  of  the  children  and 
hence  were  not  res  gestae  and  were  incompetent.  The 
record  does  not  show  that  any  objection  was  made  to 
this  evidence,  or  that  any  motion  was  made  to  exclude 
it,  and  there  was  no  ruling  of  the  court  on  its  admissi- 
bility and  there  is  no  ruling  thereon  for  us  to  review. 

It  is  also  assigned  for  error  that  the  court  improp- 
erly instructed  the  jury  on  behalf  of  appellee,  and  re- 
fused a  proper  instruction  *asked  by  appellant.  The 
question  involved  in  this  assignment  is,  can  there  be  a 
recovery  in  a  suit  where  the  gist  of  the  action  is  ma- 
licious interference  with  the  contractual  rights  of  the 
parties?  The  question  is  fully  answered  by  the  cases 
of  Doremus  v.  Hennessy,  176  111.  608;  London  Guar- 
antee Co.  V.  Horn,  206  111.  493 ;  Rice  v.  Manley,  66  N.  Y. 
82,  and  Morgan  v.  Andrews,  107  Mich.  33;  and  there 
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was  no  error  in  either  giving  or  refusing  instructions. 
To  sustain  a  judgment  in  this  case,  malice  being  the 
gist  of  the  action,  it  was  incumbent  upon  appellee  to| 
prove  actual  malice.  The  only  competent  evidence  in 
the  case  that  tends  to  prove  malice  is  that  of  Doctor 
Caron  wherein  he  said  appellant  told  him  he  ought  to 
know  that  the  children  of  Fred  Marcotte  are  diseased. 
At  a  former  trial  he  gave  a  different  version  of  the 
conversation.  At  that  time  he  said  that  Mrs.  Legris 
said  Fred  Marcdtte  was  diseased  and  the  children 
might  be  a  medium  of  transmission.  Doctor  Caron  was 
the  Marcotte  family  physician.  Mrs.  Legris  had  a 
little  girl  in  the  convent  school,  and  was  justified  in 
informing  the  mother  superior  of  the  neighborhood 
talk,  if  she  did  it  in  a  proper  manner,  without  malice 
and  with  justifiable  motives.  Doremus  v.  Hennessy, 
supra;  London  Guarantee  Co.  v.  Horn,  supra;  Whar- 
ton V.  Wright,  30  III.  App.  343.  If  the  father  of  ap- 
pellee had  any  disease  that  was  contagious,  there  was 
danger  that  the  children  might  be  infected  with  it  and 
transmit  it  to  the  other  scholars.  Mrs.  Marcotte  when 
spoken  to  by  the  mother  superior  admitted  she  feared 
her  husband  had  *' scratch  disease.''  On  March  8th  the 
mother  superior  had  written  a  letter  asking  for  a  cer- 
tificate from  the  family  physician  as  to  the  health  of 
the  Marcotte  family  for  the  information  of  the  people. 
The  letter  was  returned  with  a  certificate  as  to  appellee 
only.  Mrs.  Marcotte,  the  mother  and  next  friend  of 
appellee,  had  started  the  neighborhood  talk  by  telling 
her  husband's  cousin  and  his  wife  that  her  husband 
had  given  her  ''scratch  disease"  and  ''some  damnable 
unclianliness."  The  doctor  had  treated  Alfred  Mar- 
cotte, the  father  of  appelleej  for  the  itch  and  had  said 
it  was  contagious  and  might  be  communicated  through 
towels  or  table  ware.  It  gfippiR  fn  ^^q  ^>'^t  the  ap^l- 
lant  in  informing  the  mother  superior  of  what  she  had 
heard  did  neither  more  nor  less  than  any  mother  who 
had  the  welfare  of  her  own  child  at  heart  and  was  in- 
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terested  in  the  convent  school  by  reason  of  her  own 
child's  attendance  there,  would  have  done  under  sim- 
ilar circumstances.  She  would  have  been  negligent  in 
the  performance  of  her  duty  had  she  not  conveyed  the 
information  to  the  proper  school  authorities.  If  the 
father  of  appellee  or  any  of  the  family  had  the  itch  or 
any  other  filthy,  contagious  disease,  the  school  should 
be  quarantined  against  them.  When  the  evidence  is 
reviewed  we  fail  to  find  evidence  of  malice  sufficient 
to  sustain  the  verdict.  The  cause  will  be  reversed  and 
remanded  for  a  new  trial. 

^]^v)brsed  and  remanded. 


(Cmn^^i  StifAsMmP^J  «^*  Ciinton  B.  Saylor^  Adminis- 
trator. 

Gen.  No.  4t,64S. 

1.  AssTTMED  ms^-what  within  doctrine  of.     Employes  assume 
the  natural  risks  of  the  business  they  are  engaged  in,  after  the 

y^     master  has  exercised  due  care  to  furnish  them  a  reasonably  safe 
/  \      place  in  which  to  work. 

2.  Motion  fob  new  tbial — effect  of  filing  written,     A  written 
l^otion    for  a  new  trial    specifying   the  grounds  on    which  it  is 

'  made,  waives  all  other  grounds. 

\\      J  Action  on  the    case.     Appeal    from  the    Circuit  Court    of    Will 

V    mmty;    the   Hon.  Albebt  O.  Mabshall,  Judge,    presiding.     Heard 

\  inl  this  court  a{  the  April  term,  1906.    Affirmed.    Opinion  filed  Oc- 

\       /wber  16,  1906.  ^ 


\^i 


John  H.  Gabnsey,  for  appellant;  K.  K.  Knapp,  of 
counsel. 

W.  W.  Stevens  and  P.  Shutts,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 
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This  is  an  action  on  the  case  brought  by  Clinton  B. 
Saylor,  administrator,  against  appellant,  to  recover 
damages  for  the  loss  of  support  by  the  mother  and 
brothers  of  Charles  J.  Saylor  who  it  is  alleged  lost  his 
life  while  working  about  appellant's  blast  furnace 
number  3,  December  13,  1903. 

The  declaration  contains  two  counts:  The  first  al- 
leges''that  the  defendant  carelessly  and  negligently 
failed  to  keep. the  said  furnace  in  safe  condition  and 
repair,'*  and  that  by  reason  thereof  a  large  amount  of 
molten  metal  escaped  from  said  furnace  and  was  cast 
upon  plaintiff.  The  second  alleges  ''that  defendant 
carelessly  and  negligently  failed  to  keep  the  said  fur- 
nace in  safe  condition  and  repair,  but  on  the  contrary 
then  and  there  carelessly  and  negligently  permitted  the 
said  furnace  to  become  defective  and  unsafe  and  in  bad 
and  dangerous  condition." 

To  this  charge  of  general  negligence  defendant  plead 
the  general  issue.  There  was  a  verdict  and  judgment 
for  $5,000,  and  the  defendant  appeals. 

The  proof  shows  that  blast  furnace  number  3  of  the 
Illinois  Steel  Company  had  stood  for  sixteen  or  seven- 
teen years,  and  is  composed  of  the  hearth  or  crucible, 
the  bosh  and  the  stack.  The  diameter  of  the  hearth  is 
nineteen  feet  and  it  is  surrounded  on  the  outside  by  a 
steel  jacket  one  and  one-half  inches  thick,  which  starts 
two  feet  below  the  floor  level  and  extends  above  the 
floor  about  four  feet.  The  floor  of  the  hearth  within  the 
jacket  is  of  fire  brick  about  two  feet  thick,  and  above 
the  floor  the  steel  jacket  is  lined  with  fire  brick  to  a 
thickness  of  three  and  one-half  feet.  Above  the  hearth 
is  the  bosh  extending  upward  about  twenty  feet  and 
slanting  outward.  The  bosh  is  built  of  fire  brick,  in 
which  are  hollow  cooling  metal  plates  called  bosh  plates, 
in  which  water  circulates.  Above  the  bosh  is  a  steel 
mantle  supported  on  columns,  and  upon  the  mantle  is 
the  stack  about  sixty  feet  high,  built  of  brick,  lined  with 
fire  brick.    The  furnace  is  about  eighty-five  feet  high. 
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and  is  filled  from  the  top.  When  a  cast  is  made  the 
metal  is  run  out  through  an  aperture  a  little  above 
the  hearth,  which  is  at  other  times  plugged  with  clay. 
The  heat  in  the  furnace  is  from  2,600  to  3,000  degrees. 
In  operating  the  furnace  the  aim  is  to  keep  the  metal 
and  slag  below  the  level  of  the  tapping  hole.  The  air 
blast  is  forced  into  the  furnace  through  tuyeres  about 
ten  feet  above  the  hearth,  the  melting  point  being 
above  them.  Water  is  kept  circulating  in  the  bosh 
plates  and  running  over  the  outside  of  the  band 
around  the  hearth. 

Charles  J.  Saylor,  the  deceased,  was  a  pipe  fitter's 
helper  or  pipe  fitter,  and  his  business  was  fitting  up 
water  pipes  and  tuyeres,  and  helping  put  them  in  un- 
der the  direction  of  the  foreman  in  charge  of  the  fur- 
nace, his  duties  requiring  him  to  be  close  to  the  furnace 
and  all  around  it  during  the  hours  he  was  at  work,  to 
see  if  there  were  leaks  of  water  or  steam,  and  if  there 
was  anything  wrong  with  the  piping  to  attend  to  it,  un- 
der instructions.  He  had  worked  for  the  company  at 
this  work  about  nine  years,  and  was  under  a  foreman, 
'  Tim  McCarthy.  The  deceased  had  no  control  or  man- 
agement of  the  furnace,  but  was  there  to  do  what  he 
was  told  to  do.  It  appears  from  the  evidence  that  Say- 
lor had  nothing  to  do  with  the  agency  that  caused  an 
explosion  resulting  in  his  death.  There  was  a  trench 
running  around  the  hearth  into  which  the  water  ran 
and  thence  into  a  sewer.  On  the  13th  of  December  ten 
or  fifteen  tons  of  molten  metal  broke  out  of  the  furnace, 
either  through  the  lower  part  of  the  jacket  and  the 
hearth  or  down  through  the  hearth  and  up  through  the 
ground,  and,  coming  in  contact  with  water,  exploded. 
Saylor  was  seen  around  the  furnace  but  a  few  moments 
before,  attending  to  his  duties,  and  a  few  minutes  after 
the  explosion  he  was  found  eight  or  ten  feet  from  the 
furnace  dead  and  burned  with  a  piece  of  iron  roofing 
laying  over  him  that  fell  from  the  roof  because  of  the 
shock  of  the  explosion. 
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The  principal  question  for  this  court  to  pass  upon  is 
whether  the  proofs  show  that  this  accident  was  due  to 
any  negligence  of  the  company,  or  whether  it  was  an 
accident  which  could  not  be  foreseen  or  provided 
against.  It  is  a  close  question  and  one  upon  which  this 
court  is  not  unanimous. 

Counsel  for  appellant  say  that  the  deceased  may 
have  died  of  heart  disease.  The  cause  of  his  death  was 
a  question  for  the  jury  to  decide  from  the  evidence, 
and  it  was  found  that  he  died  because  of  the  iron  break- 
ing out  from  the  furnace,  because  of  appellant's  negli- 
gence. The  proof  shows  that  although  the  bottom  of 
the  hearth  is  originally  made  of  fire  brick,  yet  by 
*' chemical  action"  with  the  great  heat  and  the  blast, 
the  brick  gradually  disappears  and  is  blown  off  with 
the  slag  or  loses  its  character  as  brick  and  becomes 
fused  with  iron,  and  a  very  hard  substance  called  ''sal- 
amander" takes  its  place.  This  salamander  is  a  mix- 
ture of  iron,  graphite,  silica  and  other  elements.  The 
evidence  shows  that  the  average  life  of  the  lining  of  a 
hearth  is  two  years.  About  a  year  before  the  accident 
this  furnace  had  been  cooled,  and  the  lining  taken  out 
above  the  bottom  lining  of  the  hearth,  and  the  sides  re- 
lined  from  the  floor  up.  The  floor  had  been  cleaned  off 
and  the  rough  places  filled  with  crushed  granite  and 
ganister.  -  The  floor  was  not  taken  up  and  no  witness  in 
the  case  seems  to  have  known  how  long  it  had  been 
there,  although  several  of  them  had  worked  there  many 
years.  When  the  furnace  was  relined,  no  care  was 
taken  to  see  how  thick  the  bottom  of  the  hearth  was,  or 
whether  it  was  brick  or  salamander.  The  salamander 
was  not  taken  up  nor  its  condition  examined  beneath 
the  surface,  nor  had  it  been  examined  since  such  re- 
pairing, nor  for  a  long  time  before.  The  oflScers  and 
foreman  who  were  in  charge  of  the  furnace  at  the  time 
of  the  accident  did  not  seem  to  know  how  deep  or  thick 
the  salamander  was,  nor  what  its  condition  was.  The 
evidence  showed  that  although  salamander  is  extremely 
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hard,  yet  by  the  action  of  the  blast  when  casting, 
which  is  done  four  times  a  day,  it  becomes  greatly 
worn. 

Employes  assume  the  natural  risks  of  the  business 
they  are  engaged  in,  after  the  master  has  exercised  due 
care  to  furnish  them  a  reasonably  safe  place  in  which 
to  work.  The  lives  of  the  employes  depended  upon  ap- 
pellant's properly  inspecting  and  keeping  the  floor  and 
its  connection  with  the  jacket  and  lining  of  the  hearth 
in  good  repair,  and  in  such  condition  that  the  molten 
material  forced  by  the  pressure  from  above  and  the 
blast  could  not  find  its  way  through.  Saylor,  the  de- 
ceased, had  no  control  over  the  furnace  in  any  way  and 
no  means  of  obtaining  any  knowledge  as  to  the  condi- 
tion of  any  portion  of  the  interior,  or  as  to  its  safety. 

Nothing  was  done  in  this  case  to  ascertain  how  this 
metal  got  out,  although  several  tons  of  it  escaped  into 
the  ground  and  was  not  found,  the  evidence  showing 
that  when  such  break-outs  occur  below  the  ground  the 
metal  itself  repairs  the  break.  It  may  have  gone 
through  the  salamander,  or  an  aperture  may  have  been 
created  between  the  salamander  and  the  brick  lining 
and  the  molten  mass  been  forced  through  that  by  the 
great  pressure.  It  did  escape  and  not  through  the  part 
of  the  furnace  repaired  a  year  before,  as  that  would 
have  brought  it  through  the  brick  and  jacket  above  the 
floor.  Th6  trouble  was  caused  by  the  molten  metal 
breaking  through  the  under  part  of  the  furnace,  and 
the  proof  tended  to  show  and  did  convince  the  jury 
that  the  break-out  arose  from  a  want  of  reasonable  care 
on  the  part  of  appellant.  While  the  break-outs  do  not 
occur  often,  yet  when  they  do  occur  they  are  serious 
matters,  and  hence  the  greater  need  of  inspection  and 
precaution.  We  think  the  jury  were  justified  in  their 
finding  because  of  the  failure  of  appellant  to  find  out 
the  depth  or  thickness  of  the  salamander  and  the  con- 
dition under  and  around  it,  either  when  the  lining  of 
the  furnace  was  rebuilt  or  subsequently. 
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No  question  has  been  raised  upon  the  admission  or 
rejection  of  evidence,  nor  any  error  assigned  upon  any 
ruling  of  the  trial  court  upon  any  question  of  evidence. 

Appellant  has  argued  that  the  second  instruction 
given  for  appellee  is  erroneous.  In  the  trial  court  a 
written  motion  for  a  new  trial  was  made  by  appellant, 
specifying  the  grounds  upon  which  it  relied,  and  no  ob- 
jection is  therein  made  as  to  the  giving  of  any  instruc- 
tions on  the  part  of  appellee.  When  appellant  filed  its 
motion  for  a  new  trial  specifying  the  grounds  on  which 
it  relied,  it  waived  all  other  grounds,  and  cannot  raise 
them  for  the  first  time  in  this  court.  Practice  Act,Sec. 
56,  S.  &  C;  Central  Union  Building  Co.  v.  Kolander, 
212  111.  27;  I.  C.  R.  K.  Co.  v.  Johnson,  191  111.  594;  Con- 
solidated Coal  Co.  V.  Schaefer,  135  111.  210;  Enright  v. 
Gibson,  119  111.  App.  411 ;  Richardson  v.  Benes,  115  111. 
App.  532. 

The  appellant  has  not  included  in  its  assignment  of 
error  in  this  court  any  assignment  raising  any  question 
upon  any  instructions  given  on  behalf  of  appellee, 
and  there  is  no  question  before  this  court  in  that  re- 
gard. 

Appellant  complains  of  the  remarks  of  counsel  in  the 
closing  argument  before  the  jury,  and  the  ruling  of  the 
court  thereon.  We  do  not  think  there  was  anything 
harmful  in  what  was  said ;  they  were  in  a  vein  rather 
complimentary  to  opposing  counsel  and  of  a  facetious 
nature,  and  there  being  no  claim  that  the  verdict  is  ex- 
cessive, if  appellee  was  entitled  to  a  verdict  at  all,  we 
conclude  there  was  no  error  in  the  remarks  or  in  the 
court's  ruling  thereon. 

We  conclude  the  court  properly  refused  the  pere^ip- 
tory  instruction  asked  by  appellant  and  that  there  is 
evidence  to  sustain  the  verdict,  and  the  judgment  is 
therefore  affirmed. 


Afflrmed. 
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Miebigan  Central  Railway  Company  t.  George  Osmns, 

Gen  No.  4,658. 

1.  Caerieb — when  hurden  upon,  to  absolve  itself  from  UaMlity 
for  damage  in  transitu.  If  it  Is  shown  that  the  property  in  ques- 
tion was  delivered  to  the  carrier  In  good  order  and  reached  it43 
destination  in  bad  order,  the  burden  is  upon  the  carrier  to  show 
that  such  property  was  not  injured  through  its  neglect 

2.  Measure  of  damages — in  action  for  injury  to  property  in 
transitu.  The  true  measure  of  damages  is  the  difference  between 
the  market  value  of  the  property  at  the  point  of  destination  in 
the  condition  in  which  it  would  have  arrived  but  for  the  negli- 
gance  of  the  carrier,  and  its  market  value  in  the  condition  in 
which  it  did  arrive. 

3.  CoNTBACT — by  whom  to  be  construed,  A  contract  in  evidence 
in  a  case  is  to  be  construed  by  the  court  and  it  is  error  to  leave 
its  construction  to  the  jury. 

Action  in  case.  Appeal  from  the  County  Court  of  Will  county; 
the  Hon.  Dwight  C.  Haven,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1906.  Reversed  and  remanded.  Opinion 
filed  October  16,  1806. 

J.  L.  O'DoNNELL  and  T.  F.  DoNOVAT<r,  for  appellant; 
Winston,  Payne  &  Steawn,  of  counseL 

DoNAHOE,  McNatjghton  &  McKeown,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
conrt. 

This  is  an  action  in  case  by  appellee  against  appellant 
to  recover  damages  to  a  carload  of  live  stock  shipped 
from  Spencer  station,  in  Will  county,  to  the  Union 
Stock  Yards,  in  Chicago.  The  verdict  and  judgment 
jire  for  the  appellee  for  the  sum  of  $200. 

The  declaration  alleges  that  appellee  delivered  to  ap- 
pellant twenty-eight  cattle  and  nine  calves  at  Spencer 
station  to  be  carried  to  the  Union  Stock  Yards  for 
reward,  and  that  appellant  did  not  safely  carry  and 
deliver  said  stock  in  a  reasonable  time,  but  by  the 
carelessness  and  negligence  of  appellant  in  failing  to 
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deliver  said  stock  within  a  reasonable  time  they  were 
injured,  killed  and  damaged. 

The  evidence  shows  that  when  the  stock  reached  the 
stock  yards  one  animal  was  dead,  another  had  its  legs 
broken,  and  Osmns  claims  others  were  seriously  in- 
jured and  depreciated  in  value.  He  claims  that  the 
agent  at  Spencer  station  agreed  to  ship  them  on  a  cer- 
tain train  going  east  at  seven  o'clock  p.  m.,  but  instead 
of  starting  at  seven  they  remained  in  the  car  at  Spen- 
cer station  until  after  midnight.  Proof  was  introduced 
.that  cattle  standing  in  a  car  when  first  loaded  are  rest- 
less and  uneasy,  liable  to  quarrel  and  be  injured,  but  if 
they  are  moved  in  the  car  at  once  their  attention  is  at- 
tracted, they  quiet  down  and  will  not  be  injured,  even 
if  tliey  stand  several  hours  after  traveling  part  of  the 
way.  The  route  of  the  car  was  from  Spencer  station 
to  Lake  station,  Indiana,  and  then  on  the  main  line  on 
another  train  to  Chicago.  If  the  car  had  not  laid  at 
Spencer  station,  it  would  have  laid  at  Lake.  The  car 
reached  Chicago  as  early  as  it  would  if  it  had  left 
Spencer  station  at  seven  in  the  evening.  If  the. cattle 
were  delivered  to  appellant  in  good  order  and  reached 
their  destination  in  bad  order,  the  burden  is  upon  the 
carrier  to  show  that  they  were  not  injured  through  its 
neglect  Wabash  R.  E.  Co.  v.  Johnson,  114  111.  App. 
545 ;  Burke  v.  U.  S.  Express  Co.,  87  111.  App.  505. 

The  trial  court  gave  the  following  instruction  for  ap- 
pellee: '^The  jury  are  instructed  that  the  measure  of 
damages  in  a  case  of  failure  of  a  common  carrier  to 
safely  deliver  property  in  accordance  with  its  contract, 
and  which  property  was  injured,  damaged  or  lost  by 
the  negligence  of  the  carrier,  is  the  difference  between 
the  fair  cash  market  value  of  the  property  at  the  time 
of  its  delivery  and  acceptance  for  shipment  and  the  fair 
market  value  of  the  property  at  the  time  of  its  delivery, 
an^  such  value  is  purely  a  question  of  fact  to  be  fixed 
by  the  jury  from  all  the  evidence,  facts  and  circum- 
stances in  the  case.^'    This  iustruction  was  erroneous, 


Second  District— A.  D.  1906.  81 

M.  C.  Ry.  Co.  V.  Osmus. 

because  it  would  make  the  carrier  bear  the  loss  result- 
ing from  the  fall  of  the  market  in  value  if  there  was 
any  between  the  time  of  shipment  and  the  delivery  at 
their  destination.  The  true  measure  of  damages  is  the 
difference  between  the  market  value  of  the  cattle  at  the 
point  of  destination  in  the  condition  in.  which  they 
would  have  arrived  but  for  the  negligence  of  the  car- 
rier, and  their  market  value  in  the  condition  in  which 
they  did  arrive.  C,  C,  C.  &  St.  L.  By.  Co.  v.  Patton, 
203  111.  376;  affirming  C,  C,  C.  &  St.  L.  Ky.  Co.  v.  Pat- 
ton,  104  111.  App.  550;  New  York,  L.  E.  &  Western  Ky. 
Co.  V.  Estill,  147  U.  S.  591,  and  cases  therein  cited  at 
page  617;  5  Am.  &  Eng.  Ency.  382;  3  Sutherland  on 
Damages,  Sec.  918 ;  Hutchinson  on  Carriers,  Sec.  770a. 
Appellee  assumes  that  our  Supreme  Court  in  the  Pat- 
ton  case  laid  down  the  rule  stated  in  the  instruction. 
Upon  a  careful  examination  of  that  case  in  the  Appel- 
late Court,  where  the  rule  was  stated  as  we  have  given 
it,  and  the  language  used  in  203  111.,  we  think  counsel 
have  misconceived  the  language  of  our  Supreme  Court, 
which  quoted  from  and  approved  the  rule  laid  down  in 
the  Estill  case  in  the  Federal  Court,  and  as  enunciated 
by  the  Appellate  Court  in  the  case  then  under  consid- 
eration, which  they  affirmed. 

The  first  instruction  given  for  appellee  should  have 
been  refused.  It  permitted  the  jury  to  construe  the 
contract,  by  instructing  the  jury  that  '^the  burden  is  on 
the  carrier  to  show  the  restrictions  of  the  common 
law  liability  were  assented  to  by  the  consignor,  and 
whether  or  not  the  shipper  consented  to  waive  the  car- 
rier's common  law  liability,  is  a  question  of  fact  for  the 
jury."  The  jury  may  not  have  known  what  are  the  re- 
strictions of  the  conmion  law  liability;  the  court  must 
construe  the  contract  when  it  is  in  writing  and  not 
transfer  that  right  to  the  jury.  For  these  errors  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Vol.  OXXIX  • 
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Joseph  M.  Hiser  y.  Henry  W.  Walbaum. 
een.  No.  4,078. 

1.'  Sale — tohat  not  conclusive  evidence  of  fraudulent  character 
of,  A  sale  Is  not  concluslyely  fraudulent  as  against  creditors 
merely  because  the  purchaser  fails  to  take  possession  of  the  property 
sold. 

Action  of  replevin.  Appeal  from  the  Circuit  Court  of  DuPage 
county;  the  Hon.  Linus  C.  Ruth,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term.  1906.  feeversed  and  remanded.  Opinion 
filed  October  16,  1906. 

BuNGE  &  Thorpe,  for  appellant. 
James  Txtbnock,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  was  a  suit  in  replevin  begun  February  1,  1895, 
by  Henry  W.  Walbaum  to  recover  possession  of  certain 
chattels  from  Joseph  M.  Hiser,  sheriff  of  DuPage 
county.  The  declaration  contains  the  usual  counts, 
viz. :  That  such  sheriff  wrongfully  took  and  detained 
said  chattels  of  plaintiff;  that  the  defendant  wrong- 
fully detained  other  chattels  of  plaintiff;  with  the  or- 
dinary count  in  trover,  each  count  specifically  describ- 
ing the  chattels.  Pleas  were  filed  of  non  cepit;  non 
detinet;  not  guilty  of  trover;  property  in  one  Kistler; 
and  that  defendant  as  sheriff  of  DuPage  county  was 
possessed  of  the  same  by  virtue  of  a  writ  of  attach- 
ment sued  out  at  the  instance  of  Curtis  &  Heartt. 

Upon  the  trial  at  the  close  of  the  evidence  the  court 
instructed  the  jury  *Ho  find  the  issues  for  the  plaintiff 
and  the  right  of  possession  of  the  property  in  question 
in  the  plaintiff."  A  motion  for  a  new  trial  being  over- 
ruled, judgment  was  rendered  for  plaintiff,  and  the  de- 
fendant appeals. 

The  evidence  shows  that  Walbaum  owned  a  dairy 
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farm  in  DuPage  county  which  he  had  rented  to  A.  J. 
Kistler  for  two  years,  the  term  expiring  March  1, 1895. 
At  the  time  of  making  the  lease  Walbaum  took  from 
Kistler  a  chattel  mortgage  on  certain  cows,  horses  and 
farming  implements,  being  part  of  the  chattels  involved 
in  this  suit,  to  secure  a  note  for  $1,747  due  in  two  years 
from  February  26,  1903.  The  mortgage  was  duly  ac- 
knowledged and  recorded.  Kistler  entered  into  posses- 
sion of  the  farm  and  occupied  it  as  tenant  until  the  21st 
day  of  January,  1895,  when  Walbaum  went  to  the  farm 
and-he  and  Kistler  there  made  a  bargain,  by  which  the 
lease  was  canceled,  Walbaum  surrendering  his  note 
and  mortgage  and  indorsing  on  the  note  the  balance 
due  thereon  paid  by  personal  property  that  day  con- 
veyed to  him  by  Kistler,  who  gave  Walbaum  a  bill  of 
sale  of  the  items  of  property  he  had  sold  to  Walbaum 
to  pay  the  note.  Walbaum  at  the  same  time  hired  Kist- 
ler to  work  for  him  at  $30  per  month,  and  take  full 
charge  of  the  farm,  and  went  away  leaving  Kistler  in 
charge  of  the  farm  and  personal  property  as  before. 
After  the  bill  of  sale  was  made,  Walbaum  had  auction 
notices  printed  and  some  of  these  were  posted  up  on 
January  27th  in  the  post  oflSce  and  in  public  places  in 
the  neighborhood  of  the  farm,  and  on  the  morning  of 
January  28th,  one  of  the  bills  was  posted  up  in  Curtis 
&  Heartt's  store,  Walbaum  at  that  time  having  a  con- 
versation with  Curtis  about  it.  On  the  28th  of  January 
an  attachment  writ  was  issued  by  the  circuit  clerk  of 
DuPage  county  at  the  instance  of  Curtis  &  Heartt  for 
the  sum  of  $328.02  against  the  property  of  A.  J.  Kistler, 
and  it  was  by  Sheriff  Hiser  levied  upon  all  the  prop- 
erty that  is  in  controversy  in  this  suit.  On  the  first 
day  of  February  the  replevin  wrH  in  this  case  was  is- 
sued,^and  the  coroner  replevied  from  said  sheriff  all 
the  property  levied  upon  by  the  attachment,  and  deliv- 
ered the  same  to  Walbaum. 

The  evidence  of  Walbaum  showed  that  he  had  per- 
mitted Kistler  to  sell  and  dispose  of  some  of  the  mort- 
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gaged  property,  while  the  mortgage  was  in  force.  It 
was  also  shown  by  Walbaum  that  in  conversation  in 
Curtis  &  Heartt's  store  on  the  morning  of  January 
28th,  Walbaum  said :  *' There  is  a  hay  rake  mentioned 
in  that  bill  of  sale  that  is  not  really  mine;  Kistler  says 
it  is  not  paid  for,  and  it  ought  to  be  hay  rack  instead  of 
hay  rake;'^  that  Curtis  &  Heartt  then  said  Kistler 
owed  them  for  it,  and  Walbaum  said:  *' My  under- 
standing is  Kistler  owes  you  for  a  hay  rake  he  has  not 
paid  for,  and  it  is  in  the  bill  of  sale,  and  if  you  want  me 
to  I  will  sell  it  and  turn  the  money  over,  or  if  you  want 
to  get  it  you  can  do  so,'^  and  'Hhey  agreed  I  should  sell 
it  and  turn  the  money  over/' 

Upon  a  comparison  of  the  property  described  in  the 
chattel  mortgage  with  that  in  the  bill  of  sale,  the  list  of 
chattels  levied  on  by  the  writ  of  attachment,  and  the 
list  of  chattels  replevied,  it  appears  that  all  the  chattels 
attached  were  replevied ;  amongst  the  property  levied 
on  under  the  writ  of  attachment  and  replevied,  are  one 
flhoat,  one  grain  seeder,  one  hay  rake,  one  stack  of  corn, 
one  bob  sled,  and  one  single  harness,  none  of  which  are 
mentioned  either  in  the  bill  of  sale  or  in  the  chattel 
mortgage.  The  writ  of  replevin  and  the  return  upon 
it  show  these  were  all  taken  from  the  sheriff.  The 
aflSdavit  for  replevin  does  not  mention  the  grain 
sfeeder,  the  hay  rake,  the  stack  of  com  or  the  single 
harness,  and  Walbaum  does  not  claim  he  had  any  in- 
terest in  any  property  except  that  described  in  the  bill 
of  sale. 

The  court  instructed  the  jury  to  find  that  these 
goods,  together  with  those  described  in  the  bill  of  sale, 
belonged  to  appellee,  with  no  pretense  that  appellee 
had  any  interest  whatever  in  the  shoat,  the  grain 
HcHulor,  the  hay  rake,  the  stack  of  com,  the  bob  sled  or 
tlio  Hingle  harness,  or  any  right  to  the  possession  of 
any  of  them.  We  are  unable  to  conceive  any  theory 
nj)on  which  the  verdict  can  be  sustained. 

Ah  to  the  property  that  was  included  in  the  bill  of 
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sale,  counsel  for  appellant  insist  there  was  no  posses- 
sion taken  by  Walbamn  before  the  levy  of  the  attach- 
ment, and  that  therefore  the  sale  was  constructively 
fraudulent,  and  that  an  instruction  should  have  been 
given  directing  a  verdict  for  appellant. 

The  transaction  between  Walbaum  and  Kistler  was 
one  which  they  had  the  right  to  enter  into,  and  the  ques- 
tion is,  had  Walbaum  such  possession  as  is  good 
against  creditors.  Walbaum  having  permitted  Kistler 
to  sell  property  covered  by  the  chattel  mortgage,  it  may 
be  a  question  whether  the  taking  of  the  bill  of  sale  was 
not  a  method  of  foreclosing  the  chattel  mortgage,  for 
the  purpose  of  avoiding  any  claim  that  the  chattel 
mortgage  had  been  rendered  invajid  as  to  third  par- 
ties. 

The  authorities  of  this  state  are  somewhat  conflict- 
ing upon  the  question  of  the  effect  of  the  failure  of  a 
purchaser  to  take  actual  possession  of  personal  prop- 
erty ;  the  ordinary  rule  being  that  an  actual  delivery  to 
the  purchaser  is  iadispensable  to  render  a  sale  valid 
against  creditors  and  bona  fide  purchasers.  Upon  an 
examination  of  the  cases  in  this  State  laying  down  that 
rule,  it  will  be  found  that,  with  the  exception  of  the 
cases  of  Hewett  v.  Griswold,  43  HI.  App.  43 ;  Howell  v. 
Fisk,  52  HI.- App.  310,  and  Schultz  v.  Eeader,  69  111. 
App.  295,  there  was  no  claim  that  the  party  contending 
for  the  rule,  that  failure  to  take  possession  is  conclu- 
sively fraudulent,  had  actual  .notice  of  the  sale. 

In  the  cases  of  Lowe  v.  Matson,  140  111.  108,  and 
Sechler  Carriage  Co.  v.  Dryden,  71  111.  App.  583,  it  was 
held  that  the  rule  of  law,  that  a  sale  of  chattels  unac- 
companied by  a  change  of  possession  is  fraudulent  in 
law  as  to  creditors  of  the  vendor,  does  not  apply  to  the 
ordinary  purchase  and  sale  of  chattel  property,  when 
the  sale  is  of  such  a  public  character  as  to  give  notori- 
ety thereto ;  that  when  a  party  is  not  misled  nor  in  any 
way  injured  by  the  detention  of  the  goods,  the  sale 
would  not  be  fraudulent  in  fact  or  law,  or,  as  was  said 
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in  the  Matson  case,  supra,  quoting  from  Chitty: 
**  Where  the  transfer  of  personal  property  is  founded 
on  a  good  consideration  and  there  is  no  intention  in 
fact  to  defraud  creditors,  the  legal  presumption  of 
fraud  created  by  the  non-delivery  of  possession  does 
not  arise  if  the  transfer  or  transaction  is  a  matter  of 
publicity  or  notoriety.'' 

It  was  a  question  for  the  jury  to  determine,  concern- 
ing the  chattels  included  in  the  bill  of  sale,  from  all 
the  evidence  and  circumstances  surrounding  the  sale, 
whether  Curtis  &  Heartt  had  notice  of  the  sale  to  Wal- 
baum,  and  whether  the  transaction  was  so  notorious 
and  public  in  its  character  as  to  be  equivalent  to  a  sur- 
render of  possession. 

For  these  reasons  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


JTacob  A.  Henry  et  al.  v.  Ernst  Heldmaier. 
een.  No.  4,667. 

1.  Declaration — effect  of  unnecessary  allegations  in.  In  an  ac- 
tion of  debt  it  is  held  that  unnecessary  allegations  will  be  re- 
jected as  surplusage. 

2.  Declaration — when  allegation  that  decree  has  not  teen  per- 
formed is  sufficient  An  allegation  that  a  decree  is  in  full  force  is 
equivalent  to  an  allegation  that  such  decree  has  not  been  per- 
formed. 

3.  Decree — against  whom,  competent  as  evidence,  A  decree  is 
evidence  not  only  against  the  parties  thereto  but  against  those  in 
privity  with  such  parties  who  had  knowledge  of  the  pendency  of 
the  suit  and  full  opportunity  to  defend  the  same. 

4.  Surety — judgment  against  principal  competent  evidence 
against.  A  Judgment  against  a  principal  is  at  least  prima  facie  evi- 
dence against  a  surety  where  the  surety  had  notice  of  the  pendency 
of  the  at  tion  against  the  principal. 

Action  in  debt.    Appeal  from  the  Circuit  Court  of  Will  county; 
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the  Hon.  Dobbakce  Dieell,  Judge,  presiding.     Heard  In  this  court 
at  the  April  term,  1906.    Affirmed.    Opinion  filed  October  16,  1906. 

Frederick  A.  HiIiL  and  Donahoe,  McNaughton  & 
McEjeown,  for  appellants. 

Ira  C.  Wood  and  J.  L.  O'Donnell,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court 

This  is  an  action  in  debt  brought  by  Ernst  Held- 
maler, appellee,  upon  a  bond  executed  by  J.  C.  Regan, 
John  F.  Quinn,  as  principals,  and  the  appellants, 
Jacob  A.  Henry  and  Werden  Buck,  as  sureties,  condi- 
tioned that  if  Began  and  Quinn  should  in  all  respects 
keep  and  perforin  the  contract  which  it  is  recited  the 
principals  made  with  plaintiff,  it  should  be  void ;  other- 
wise to  remain  in  full  force  and  effect 

The  declaration  contains  only  one  count,  the 
amended  second.  To  this  a  demurrer  both  general  and 
special  was  filed,  and  being  overruled  defendants 
elected  to  stand  by  their  demurrer.  A  default  nil  dicit 
having  been  entered,  the  evidence  was  heard  by  the 
court  and  judgment  rendered  for  the  penalty  of  the 
bond  in  debt  and  damages  in  the  sum  of  $7,500.  Henry 
ad  Buck  made  a  motion  to  set  aside  the  judgment,  and 
the  motion  being  overruled,  bring  the  case  to  this  court 
by  appeal. 

The  ruling  of  the  court  on  the  demurrer  to  the 
amended  second  count  and  the  sufficiency  and  compe- 
tency of  the  evidence  to  sustain  the  judgment,  are  the 
only  questions  argued  by  appellants  on  their  assign- 
ments of  error. 

The  amended  second  count  alleges  in  substance: 
The  plaintiff  by  leave,  etc.,  complains  of,  the  defend- 
ants, J.  C.  Began,  John  F.  Quinn,  Jacob  A.  Henry  and 
Werden  Buck,  on  a  plea  that  they  render  to  the  plaint- 
iff the  sum  of  seventy-five  hundred  dollars  which  they 
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owe.  For  that  whereas,  the  defendants  on  the  8th  day 
of  February,  1899,  by  their  writing  obligatory  bearing 
date  of  that  day,  sealed  with  their  seals,  jointly  and 
severally  acknowledged  themselves  to  be  held  and 
firmly  bound  unto  the  plaintiff  in  the  sum  of  $7,500, 
etc.,  which  said  writing  obligatory  was  and  is  subject 
to  a  certain  condition  therein,  reciting  that  the  above 
bounden  Regan  and  Quinn  have  entered  into  a  certain 
contract  in  writing  with  plaintiff  bearing  date  the  8th 
day  of  February,  1899,  for  the  furnishing  of  labor  and 
materials  in  and  about  the  construction  of  a  certain 
portion  of  the  sanitary  canal  described  in  said  contract 
between  Began  and  Quinn  and  plaintiff,  and  providing 
that  if  Regan  and  Quinn  should  well  and  truly  keep  and 
perform  the  said  contract  in  the  time  and  manner 
therein  described,  etc.,  then  said  obligation  to  be  void; 
otherwise  in  full  force ;  that  it  was  further  stipulated 
that  said  sum  of  $7,500  should  be  the  agreed  and 
liquidated  damages  for  the  breach  of  said  bond  and  not 
in  the  nature  of  a  penalty;  yet  the  said  defendants  did 
not  keep  and  perform  the  obligation  of  the  said  writing, 
but  wholly  failed  and  by  way  of  assignment  and  breach 
of  the  condition  of  said  writing  obligatory,  plaintiff 
.  says  that  said  J.  C.  Began  and  John  F.  Quinn  on  the 
8th  of  February  entered  into  a  certain  contract 
obligatory  (the  contract  being  here  in  the  count 
inserted  at  length)  between  plaintiff  and  Began 
and  Quinn,  under  the  firm  name  of  J.  C.  Began 
&  Co.  for  the  performance  of  certain  work  partic- 
ularly described  on  the  sanitary  canal,  and  contain- 
ing provisions  as  to  the  manner  and  time  of  doing 
the  work.  The  substance  of  the  contract  being  that 
it  is  to  be  performed  under  the  direction  of  and  to 
the  satisfaction  of  the  engineer  of  the  sanitary  dis- 
trict ;  that  time  is  the  essence  of  this  agreement ;  that 
Began  and  Quinn  are  to  maintain  on  said  work  suflS- 
cient  workmen  to  perform  in  each  and  every  month  and 
they  shall  perform  in  each  and  every  month  the  full 
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pro  rata  of  the  work  herein  agreed,  which  was  to  be 
completed  by  September  1,  1899 ;  and  that  upon  notice 
that  a  suflScient  number  of  men  are  not  upon  the  work 
they  will  forthwith  increase  the  number;  that  upon  fail- 
ure of  Began  and  Quinn  to  keep  any  of  the  covenants, 
Heldmaier  may  take  possession,  and  shall  have  the 
right  to  hire  other  parties  to  complete  the  contract  and 
charge  any  excess  of  cost  over  the  stipulated  price  to 
Regan  and  Quinn.  For  the  performance  of  said  cove- 
nants, Regan  and  Quinn  agree  to  furnish  at  the  time  of 
fcigning  this  contract  a  bond  executed  by  them  with 
appollnnts  as  sureties,  in  the  sum  of  $7,500  which  it  is 
agreed  shall  be  liquidated  damages  and  not  in  the  na- 
ture of  a  penalty ;  avers  that  Regan  and  Quinn  did  not 
keep  and  perform  said  contract  and  alleging  various 
breaches,  and  that  on  August  17th,  Heldmaier  took 
possession  of  the  work,  because  of  the  default  of  Re- 
gan &  Co.  and  completed  it  and  has  expended,  to  wit, 
$30,000  in  excess  of  the  amount  agreed  to  be  paid. 

The  count  then  alleges  that  afterwards  J.  C.  Regan 
and  John  F.  Quinn  filed  their  bill  of  complaint,  in  the 
Circuit  Court  of  Will  county  on  the  chancery  side, 
against  plaintiff  and  one  George  M.  Campbell,  setting 
forth  the  agreement  of  February  8,  1899,  between 
plaintiff  and  Regan  and  Quinn,  and  alleging  that  J.  C. 
Regan  &  Co.  entered  upon  the  performance  of  the  same, 
and  that  on  August  17,  1899,  while  they  were  engaged 
in  performing  the  work  required  by  the  contract,  with- 
out any  notice  to  Regan  and  Quinn  or  either  of  them, 
as  required  by  said  contract,  that  they  were  in  de- 
fault, Heldmaier  took  possession  of  all  their  machinery 
and  tools  and  has  retained  it,  and  praying  that  Held- 
maier be  required  to  answer  and  render  an  account  and 
pay  Regan  and  Quinn  whatever  may  be  found  due 
them  by  reason  of  appellee  taking  possession  of  said 
contract  and  tools;  that  afterwards  appellee  filed  his 
answer  and  a  cross-bill  in  said  cause,  setting  up  both 
.the  contract  of  February  8, 1899,  and  the  bond  of  Feb- 
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ruary  8,  1899,  sued  on  in  this  case,  and  that  Regan  & 
Co.  entered  upon  the  work  and  made  default,  and  Lhat 
the  chief  engineer  several  times  decided  the  work  of 
Regan  &  Co.  did  not  comply  with  the  contract,  and  that 
Heldmaier  made  repeated  demands  in  writing  upon 
Regan  &  Co.  to  comply  with  their  contract ;  that  a  writ- 
ten notice  was  served  on  the  sureties,  Henry  and  Buck, 
on  August  16th  that  Regan  &  Co.  had  made  default,  and 
that  on  failure  of  defendants  to  comply  with  such  no- 
tice, he,  Heldmaier,  took  possession  and  complet3d  the 
contract,  and  that  by  reason  of  said  failure  of  Regan  & 
Co.  Heldmaier  has  suffered  damages  to  the  amount  of 
$28,249.33,  and  alleged  Henry  and  Buck  are  liable  to 
pay  the  amount  under  the  bond ;  prays  for  an  account- 
ing and  makes  Regan,  Quinn,  Henry  and  Buck  defend- 
ants, and  prays  for  summons ;  that  process  of  sum- 
mons was  served  upon  Henry  and  Buck;  that  Regan 
and  Quinn  filed  their  answers  and  Henry  and  Buck  ap- 
peared and  filed  demurrers  to  the  cross-bili  and  the 
cross-bill  was  dismissed  as  to  Henry  and  Buck;  that  a 
hearing  was  had  and  decree  made  finding  the  equities 
with  Heldmaier  and  that  he  was  entitled  to  the  relief 
prayed  in  the  cross-bill  and  that  Regan  and  Quinn  had 
failed  to  perform  the  terms  of  the  contract,  and  had 
failed  ta  keep  sufficient  men  to  complete  the  monthly 
pro  rata  of  the  work,  and  ordering  an  accounting  and 
referring  the  cause  to  the  master  in  chancery;  that  the 
master  made  a  report  and  on  final  hearing  the  court 
rendered  a  decree  finding  $25,526.25  to  be  the  amount 
due  Heldmaier  from  Regan  and  Quinn  because  of  their 
default  in  the  contract  for  which  the  bond  was  given ; 
that  said  decree  still  remains  in  full  force  and  not  re- 
versed, appealed  from  or  set  aside ;  whereby  an  action 
has  accrued  to  the  plaintiff  to  recover  from  defendants, 
etc. 

The  first  assignment  of  error  is  that  the  court  erred 
in  overruling  the  demurrer  to  the  amended  second 
count   It  is  insisted  that  the  count  is  bad  for  duplicity, 
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and  that  it  contains  different  grounds  of  action  to  en- 
force a  single  right  of  recovery.  Appellants  in  their 
assignment  say  that  ''declaring  on  the  bond  and  as- 
signing breaches  thereof,  and  pleading  the  decree  ren- 
dered in  the  chancery  proceeding,  either  constitutes 
duplicity,  or  so  much  of  the  count  as  is  devoted  to 
pleading  the  proceedings  and  decree  in  chancery  is  sur- 
plusage, and  as  such  is  obnoxious  to  a  special  demur- 
rer." 

Where  unnecessary  allegations  are  made  in  a  dec- 
laration which  are  irrelevant,  they  will  be  rejected  as 
surplusage.  Such  allegations  will  not  vitiate  even  on 
special  demurrer.  Burnap  v.  Wright,  14  111.  301;  1 
Chitty  PI.  (15  ed.),  230;  Stephen  on  PL,  424  (star  pag- 
ing) ;  21  Ency.  of  PI.  &  Pr.,  234;  Coke  on  Lit.,  303. 

The  allegations  of  the  declaration  in  setting  up  the 
chancery  proceedings  may  be  unnecessarily  prolix,  but 
they  do  not  set  up  a  different  cause  of  action.  The 
cause  of  action  is  the  bond  executed  by  the  appellants 
and  their  principals,  the  condition  of  which  is  alleged 
to  have  been  broken  by  the  principals.  The  chancery 
proceedings  are  set  out  to  show  to  the  court  that  appel- 
lants were  given  an  opportunity  to  have  their  day  in 
court  in  a  suit  involving  the  question  of  whether  Regan 
&  Co.  as  principals  had  made  default  in  the  perform- 
ance of  the  condition  of  the  bond,  and  averring  that 
there  had  been  default,  and  that  appellants  were  given 
an  opportunity  to  defend  both  on  the  question  of  de- 
fault, and  upon  the  assessment  of  damages.  Regan  and 
Quinn  had  begun  a  chancery  suit  against  Heldmaier 
upon  the  contract,  claiming  they  had  performed,  and 
Heldmaier  had  begun  a  cross-action  against  the  princi- 
pals and  sureties  on  the  bond  given  as  a  guarantee  for 
the  performance  of  the  contract,  claiming  there  had 
been  a  default,  and  that  he  was  entitled  to  damages  on 
the  contract,  and  that  under  the  bond  Regan,  Quinn 
and  appellants  were  held  to  pay  damages.  The  recitals 
of  the  declaration  were  only  pleading  notice  of  that  suit 
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and  did  not  set  forth  any  different  or  other  cause  of 
action  as  a  ground  for  recovery..  Wanack  v.  People, 
for  use,  etc.,  187  111.  116. 

Appellants  insist  the  appellee  **  should  have  averred 
in  the  count  a  performance  of  all  conditions  preced- 
ent," and  that  the  *' giving  of  notice  by  Heldmaier  is 
a  condition  precedent  to  his  right  to  declare  a  forfeit- 
ure." The  bond  is  the  cause  of  action,  and  there  is  no 
condition  whatever  in  the  bond  that  Heldmaier  was  to 
perform.  Their  principals  had  contracted  to  fulfil  a 
contract,  and  appellants  obligated  themselves  uncondi- 
tionally to  be  responsible  for  the  default  of  their  prin- 
cipals. 

The  declaration  alleging  that  the  decree  pleaded  **i8 
in  full  force  and  effect,  not  reversed,  appealed  from  or 
set  aside,"  is  sufficient  and  not  subject  to  demurrer,  be- 
cause it  does  not  in  terms  allege  it  has  not  been  per- 
formed. The  allegation  that  it  is  in  full  force  is  an  al- 
legation that  it  has  not  been  performed  or  paid.  11 
Ency.  of  PL  &  Pr.,  1145.  The  declaration  set  forth  a 
good  cause  of  action,  and  the  demurrer  was  properly 
overruled. 

The  only  remaining  question  is  the  competency  and 
sufficiency  of  the  evidence  to  sustain  the  judgment. 
The  trial  was  before  the  court  without  a  jury.  The 
original  files  in  the  chancery  suit  in  Will  county  begun 
by  Began  and  Quinn  to  recover  from  Heldmaier  for 
work  on  the  original  contract,  and  in  the  cross-bill  filed 
by  Heldmaier  against  Began,  Quinn  and  appellants 
with  the  summons  and  return  of  service  thereof  on  ap- 
pellants, and  demurrer  filed  by  them,  with  the  report  of 
the  master  and  final  decree,  were  admitted  in  evidence 
over  the  objections  of  appellants. 

That  appellants  had  notice  of  the  cross-bill  of  Held- 
maier against  their  principals  and  knew  of  the  ques- 
tions therein  litigated,  is  not  questioned.  They  filed  a 
demurrer  and  for  some  reason  the  bill  was  dismissed 
as  to  them.    The  question  litigated  in  that  suit  was,  did 
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Began  and  Qninn  perform  their  contract  or  make  de- 
fault in  its  performance,  and  if  default  was  made,  what 
were  the  damages  to  appellee!  The  court  on  a  contest 
found  against  Began  and  Quinn  and  assessed  damages 
in  the  sum  of  $25,526.55  against  them  for  loss  sustained 
by  Heldmaier  by  reason  of  their  default  in  perform- 
ance of  the  contract  of  February  8, 1899,  which  the 
bond  was  given  to  secure.  They  had  every  opportunity 
to  defend.  Under  such  circumstances  was  the  decree 
evidence  against  themf 

The  leading  case  in  this  state  upon  the  question  in- 
volved is  Drennan  v.  Bunn,  124  111.  175.  Drennan,  the 
purchaser  by  assignment  of  a  note  secured  by  trust 
deed,  had  begun  a  suit  in  foreclosure  against  the 
maker;  the  maker  set  up  the  defense  of  usury;  the  de- 
fense being  successful,  the  purchaser  sued  the  assignor 
for  the  amount  he  had  lost  as  evidenced  by  the  judg- 
ment and  sought  to  introduce  the  judgment  as  evidence 
against  the  assignor,  the  payee.  The  payee  had  been 
called  as  a  witness  in  the  foreclosure  case  so  that  he 
knew  of  the  pendency  of  the  suit,  but  he  denied  that  he 
was  bound  by  the  judgment  for  the  reason  he  had  not 
had  notice  to  defend  against  the  usury  question,  or  that 
he  would  be  held  responsible  over.  The  court  in  decid- 
ing the  question  says:  ''The  only  question,  in  this 
connection,  upon  which  we  find  any  diversity  in  the  au- 
thorities, is  whether  it  is  indispensable  that  the  indem- 
nifying party  should,  in  addition  to  having  notice  of 
the  pendency  of  the  litigation,  be  requested  to  take 
charge  of  it,  and  notified  that  if  he  fail,  he  shall  be  held 
responsible.  •  •  •  We  are  unable  to  perceive 
why,  in  this  case,  more  than  in  any  other,  a  party  shall 
have  been  requested  to  do  that  which  was  his  duty  to 
do  without  request,  or  how  a  notice  that  he  will  be  held 
responsible  can  be  necessary,  where  he  is,  by  contract, 
already  legally  responsible.  •  •  •  'This  principle 
is  established  by  the  great  weight  of  authority,  that 
where  one  stands  in  the  position  of  indemnitor  to  an- 
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other  who  is  liable  over  to  a  third  party,  his  liability 
may  be  fixed  and  determined  in  the  action  brought 
against  such  third  party,  by  notice  of  the  pendency  of 
such  action  and  an  opportunity  offered  him  to  defend 
it.'  " 

The  sixth  proposition  in  the  Drennan  case  which  was 
refused  by  the  Circuit  Court  was,  ''That  the  final  de- 
cree of  the  Circuit  Court  of  Christian  county,  in  the 
case  of  Drennan  v.  Huskey  et  al.,  in  evidence  in  this 
case,  together  with  the  further  proof  that  said  Bunn, 
defendant,  had  actual  knowledge  of  the  pendency  of 
said  suit,  and  did  appear  and  testify  as  a  witness,  is 
conclusive  against  the  defendant  in  this  cause  as  to 
each  and  every  issue  found  by  said  decree/' 

The  Supreme  Court  reversed  the  cause,  holding  that 
the  Circuit  Court  should  have  held  the  proposition  to 
be  the  law,  and  that  the  trial  court  should  also  have 
held  the  fifth  proposition  to  be  the  law  where  the  word 
''notice"  was  substituted  for  the  word  "knowledge." 
In  the  Drennan  case  the  court  cited  at  length  from  and 
reviewed  a  great  number  of  authorities.  In  addition  to 
the  authorities  cited  by  the  Supreme  Court  in  that  case, 
it  was  held  in  Wanack  v.  the  People,  supra,  that  a  judg- 
ment against  a  saloon  keeper  and  the  owner  of  the 
building,  recovered  under  section  5  of  the  Dram-Shop 
Act,  is  prima  facie  evidence  as  to  the  amount  of  dam- 
ages in  a  suit  against  the  saloon  keeper's  surety,  espe- 
cially if  the  latter  had  notice  of  that  suit  and  an  op- 
portunity to  defend.  In  Myers  v.  Purcell,  214  111.  62, 
it  was  held  that  where  one  who  is  responsible  over  to 
another  by  contract  of  indemnity  is  notified  of  the 
pendency  of  a  suit  involving  the  subject-matter  of  the 
indemnity,  his  liability  is  fixed  by  the  judgment  ren- 
dered, and  notice  will  be  implied  if  he  participates  in 
the  defense  of  the  suit. 

The  U.  S.  Circuit  Court  of  the  District  of  Columbia 
held  in  McLaughlin  v.  Bank  of  Potomac,  7  Howard, 
220,  that  "a  judgment  against  the  administrator  of  an 
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indorser  is  evidence  against  the  surety  of  the  adminis- 
trator or  against  a  fraudulent  grantee  of  the  intestate 
debtor.  •  *  *  If  the  administrator  is  estopped,  as 
he  is,  to  deny  the  indebtedness,  so  must  his  surety, 
prima  facie  at  least. '  * 

Berger  v.  Williams,  4  McLean,  577,  in  the  TJ.  S.  Cir- 
cuit Court  for  the  7th  circuit,  w^s  a  case  where  Berger 
and  one  Stevens  being  in  partnership,  Stevens  pur- 
chased the  stock  and  gave  bond  with-  Williams  in  the 
penalty  of  $20,000  conditioned  'Ho  discharge  and  pay 
all  debts  and  engagements  due  by  the  said  firm  and  to 
which  it  might  be  liable,  be  the  same  'of  whatever  na- 
ture. •  •  •  Judgment  for  the  penalty  was  recov- 
ered on  this  bond,  and  a  sci.  fa.  in  the  name  of  plaintiff 
alleges  a  breach,  etc.,  and  to  recover  a  debt  due 
Chauncey  Moss  against  the  late  firm,  in  the  State  of 
New  York.*'  There  was  a  demurrer  to  the  sufficiency 
of  the  breach  on  the  ground  that  setting  forth  the 
judgment  was  not  sufficient  that  the  consideration  or 
cause  of  action  on  which  the  judgment  or  cause  of  ac- 
tion was  rendered  should  have  been  averred.  ''Is  the 
judgment  against  the  late  firm  in  the  State  of  New 
York  evidence  in  this  casef  The  court  said:  "We 
think  it  is,  though  it  may  not  be  conclusive  evidence. 
The  defendant  is  not  a  stranger  to  the  judgment, 
though  he  is  not  a  party  to  it;  he  has  covenanted  to  pay 
this  debt  jointly  with  Stevens,  if  it  were  a  genuine  debt 
for  which  the  late  firm  of  Berger  &  Stevens  were  liable. 
The  judgment  establishes  the  liability,  unless  fraud  be 
shown,  and  this  the  surety  may  show,  and  further  he 
may  show  a  mistake  in  the  amount  of  the  judgment." 
In  Drummond  v.  Prestman,  12  Wheaton,  574,  it  was 
held  "that  a  judgment  was  prima  facie,  though  not  con- 
clusive evidence  against  a  guarantor.  He  may  show  a 
clerical  mistake  in  the  calculation  of  the  judgment  or 
that  it  was  obtained  through  collusion  or  fraud. '^  The 
principle  that  a  judgment  against  a  principal  is  at  least 
prima  facie  evidence  against  a  surety  where  the  surety 
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had  notice  of  the  pendency  of  the  action  against  the 
principal,  is  held  in  Heiser  v.  Hatch,  86  N.  Y.  614 ;  Rob- 
bins  V.  Chicago,  4  Wallace,  657 ;  Stephens  v.  Shaffer, 
48  Wis.  54;  Noble  v.  Copes,  Admr.,  50  Pa.  St.  17; 
Chamberlain  v.  Godfrey,  36  Vt.  380;  Jacobs  v.  Hill,  2 
Leigh,  393 ;  City  of  Boston  v.  Worthington  et  al.,  10 
Gray,  496 ;  Eyerson  v.  Chapman,  66  Me.  563 ;  Blasdale 
V.  Babcock,  1  Johns,  516. 

We  are  of  the  opinion  the  judgment  against  Began 
and  Qninn  was  prima  facie  evidence  against  appel- 
lants. The  appellee  has  minutely  stated  in  his  declara- 
tion the  consideration  and  origin  of  the  judgment,  and 
appellants,  if  the  judgment  was  ^wrongful,  collusive  or 
fraudulently  enhanced,  could  have  impeached  it.  The 
judgment  will  be  affirmed. 

'Affirmed. 

Mr.  Presiding  Justice  Dibell,  having  heard  this  case 
in  the  lower  courts  took  no  part  in  its  decision  here. 


Charles  H.  Gregory  v.  Estate  ol  JTamos  A.  Gregory. 
Gen.  No.  4.711. 

1.  Widow — when  competent  as  toitness  for  deceased  husband's  es- 
tate, A  widow  is  competent  as  a  witness  against  a  claim  sought 
to  be  enforced  against  the  estate  of  her  deceased  husband  so  far 
as  transactions  with  respect  thereto  are  concerned,  but  as  to  con- 
versations or  admissions  she  is  incompetent 

2.  FoBGEBY — what  competent  to  establish  that  note  is.  The  finan- 
cial conditions  and  transactions  of  the  parties  at  the  time  of  the  al- 
leged execution  of  the  note  claimed  to  be  a  forgery,  are  competent 
upon  the  question  of  genuineness 

3.  Newly  discovebed  evidence — what  not  ground  for  new  trial. 
Newly  discovered  evidence,  which  Is  really  forgotten  evidence,  is 
not  ground  for  a  new  trial 

Contested  claim  in  court  of  probate.  Appeal  from  the  Circuit 
Court  of  Livingston  county;  the  Hon.  Oeobob  W.  Patton»  Judge, 
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presiding.    Heard  in  this  court  at  the  April  term,  1906.    Affirmed. 
Opinion  filed  October  16,  1906. 

C.  C.  &  L.  F.  Steawn,  for  appellant. 

A.  C.  NoKTON  and  E.  B.  Campbell,  for  appellee. 

Mr.  Justice /Thompson  delivered  the  opinion  of  the 
court. 

Charles  H.  Gregory,  appellant,  a  brother,  and  Mar- 
dilla  Gregory,  widow  of  Dr.  James  A.  Gregory,  de- 
ceased, were  appointed  executors  of  the  estate  of  the 
deceased,  and  qualified  as  such  executors  in  the  Pro- 
bate Court  of  Livingston  county.  On  the  5th  of  Sep- 
tember, 1904,  appellant  filed  a  claim  consisting  of  sev- 
eral items  against  his  brother's  estate.  Amongst  the 
items  of  the  claim  was  a  note  as  follows: 
•^$2,000.00  Cornell,  Ills.,  Feb.  18,  1901. 

Three  years  after  date  we  promise  to  pay  to  the 
order  of  C.  H.  Gregory  the  sum  of  Two  Thousand 
Dollars  ($2,000.00)  at  the  rate  of  five  per  cent,  interest 
per  annum,  for  value  received. 

J.  A.  Gregory, 
Mrs.  J.  A.  Gregory. 
No.  — Due  Feb.  18, 1904.'^ 

Under  the  statute  A.  C.  Ball  was  appointed  by  the 
Probate  Court  to  defend  against  claims  presented  by 
executors.  On  a  hearing  tlie  Probate  Court  found  for 
the  estate,  against  the  note ;  an  appeal  was  taken  to  the 
Circuit  Court,  where  a  jury  found  twice  against  the 
note,  and  after  judgment  on  the  second  verdict  the  case 
is  appealed  to  this  court 

The  defense  claimed  to  the  note  is,  that  between  1887 
and  1891,  Charles  H.  Gregory  lived  near  Long  Point 
and  J.  A.  Gregory  at  Chatsworth  or  Saunemin,  thirty 
miles  distant,  and  that  J.  A.  Gregory  at  that  time,  to 
save  the  inconvenience  and  delay  in  communicating 
with  each  other  that  would  be  occasioned  by  the  dis- 
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tance  they  were  separated,  gave  to  Charles  H.  Gregory 
blank  accommodation  notes  signed  by  himself  and  his 
wife,  Marciilla  Gregory,  to  be  used  when  it  was  neces- 
sary for  Charles  H.  Gregory  to  borrow  money,  and  that 
after  James  A.  Gregory's  death  appellant  fraudulently 
filled  out  one  of  these  blank  notes,  and  was  now  seeking 
to  collect  it  from  the  estate.    The  note  presented  is 
upon  an  old  form  as  shown  by  the  printed  figures  188 — 
in  the  date.    The  written  part  of  the  note,  except  the 
signatures,  is  in  the  writing  of  appellant.     There  was 
evidence  showing  the  business  methods  and  relations  of 
the  brothers,  and  some  of  their  financial  transactions. 
There  were  two  indorsements  in  the  writing  of  appel- 
lant, each  of  $100  interest  paid,  on  the  back  of  the  note. 
A  witness,  Miner,  testified  that  in  1891  or  1892  he 
sold  appellant  a  horse,  and  at  that  time  appellant  pro- 
duced a  blank  note  signed  by  James  A   Gregory. 
William  Gregory,  another  brother,  testified  that  in 
May,   1890,  when  his  brother  James  was  living  at 
Saunemin,  he  saw  James  Gregory  give  his  brother 
Charles  a  blank  note  with  his  own  and  Mardilla  Greg- 
ory's names  signed  to  it,  and  Charles  gave  James  a 
blank  note  with  his  name  signed  to  it;  that  they  ex- 
changed blank  notes.    There  was  evidence  that  appel- 
lant on  March  6, 1897,  borrowed  $1,200  of  one  Earp  and 
gave  a  note  due  in  five  years  with  interest  annually  at 
seven  per  cent,  secured  by  a  second  mortgage  on  his 
farm,  and  paid  it  March  5, 1905 ;  that  on  March  6,  1897, 
he  also  borrowed  $2,000  due  in  three  years  with  six  per 
cent,  annual  interest,  from  one  Austin,  which  was  se- 
cured by  a  first  mortgage;  that  on  March  1,  1902, 
Charles  borrowed  $1,200  of  one  Stevenson  and. still 
owes  it;  that  in  February,  1901,  he  borrowed  $500  of 
Fecher,  and  paid  the  interest  on  this  in  1902,  and  the 
note  a  year  later.    All  this  evidence  was  objected  to  by 
appellant.    No  proof  was  made  as  to  what  the  interest 
of  Mardilla  Gregory  is  in  her  husband's  estate,  except 
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that  she  was  a  co-executor  with  appellant,  and  she  is  a* 
joint  maker  of  the  note  in  controversy. 

Mardilla  Gregory,  the  widow  of  James  A.  Gregory, 
was  presented  as  a  witness  on  the  part  of  the  estate, 
and  was  permitted  to  testify,  against  the  objection  of 
appellant  that  she  was  incompetent  to  testify  for  or 
against  her  husband's  estate  to  any  transaction  or  con- 
versation occurring  while  the  marriage  relation  ex- 
isted. She  testified  that  her  signature  to  the  note  was 
genuine,  and  that  she  signed  it  between  1887  and  1890 
while  they  lived  at  Chatsworth  or  Saunemin ;  that  when 
she  signed  it  it  was  a  blank  note,  except  that  her  hus- 
band's signature  was  on  it,  and  that  she  received  no 
consideration  for  signing  it. 

There  is  a  dearth  of  authority  upon  the  question  of 
the  right  of  a  husband  or  wife  to  testify  on  behalf  of 
the  estate  of  a  deceased  spouse  in  reference  to  a  claim 
against  it.  That  may  account  for  the  fact  that  counsel 
for  either  party  have  not  in  their  briefs  presented  any 
authority  on  the  question  nor  argued  the  principle  in- 
volved, but  appellant  has  raised  the  question  and  left  it 
for  the  court  to  investigate  and  solve,  without  any  as- 
sistance from  counsel  upon  this  question,  or  upon  any 
of  the  questions  of  law  involved  and  raised  by  them. 

Section  one  of  chapter  fifty-one  of  the  Statutes  of 
Illinois,  the  Evidence  Act,  passed  in  1867,  provides : 
''That  no  person  shall  be  disqualified  as  a  witness  in 
any  civil  action,  suit  or  proceeding,  except  as  herein- 
after stated.'*  Section  five  of  the  same  act  provides: 
''No  husband  or  wife  shall,  by  virtue  of  section  one 
of  this  Act,  be  rendered  competent  to  testify  for  or 
against  each  other  as  to 'any  transaction  or  conversa- 
tion occurring  during  the  marriage,  whether  called  as 
a  witness  during  the  existence  of  the  marriage,  or  after 
its  dissolution,  except  in  cases  where  the  wife,  if  un- 
married, would  be  plaintiff  or  defendant  *  *  *  ." 
Then  follow  some  exceptions,  none  of  which  include  the 
question  at  bar,  and  providing  further:    "That  noth- 
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ing  in  this  section  shall  be  construed  to  authorize  or 
permit  any  such  husband  or  wife  to  testify  to  any  ad- 
missions or  conversations  of  the  other  whether  made  by 
him  to  her,  or  her  to  him,  or  by  either  to  third  persons, 
except  in  suits  between  such  husband  and  wife/'  Sec- 
tion five  preserved  the  common  law  bar  against  a 
spouse  testifying,  where  the  other  was  either  a  party 
to  the  proceedings  or  interested,  save  as  to  exceptions 
therein  contained.  Had  this  been  a  proceeding  against 
Mardilla  Gregory  and  her  husband,  she  would  have 
been  a  competent  witness  under  section  one,  in  her  own 
behalf,  but  even  in  such  case  she  could  have  been  ren- 
dered incompetent  by  dismissing  as  to  her,  and  .pro- 
ceeding against  the  husband  alone.  In  no  event  could 
she  testify  in  any  proceeding  in  which  this  note  is  in- 
volved, as  to  any  admissions  or  conversations  of  tha 
deceased,  either  to  herself  or  to  any  third  party.  Can 
she,  in  this  proceeding  against  her  husband's  estate, 
testify  as  to  anything  she  knew  about  this  note,  or  any 
connection,  fact  or  transaction  she  had  with  the  note 
during  the  existence  of  the  marital  relation,  that  she 
did  not  learn  from  her  husband?  If  the  proceeding 
against  the  estate  of  James  A.  Gregory  is  a  proceeding 
against  him,  she  was  an  incompetent  witness  in  the 
matter.  It  is  not  necessary  that  the  husband,  if  living-, 
should  be  a  party  to  disqualify  the  wife  from  testifying 
in  his  behalf;  that  he  should  be  interested  in  the  event 
of  the  proceeding  is  sufficient  to  disqualify.  Craig  v. 
Miller,  133  111.  300;  Woolverton  v.  Sumner,  53  111.  App. 
115. 

The  rule  as  laid  down  by  Greenleaf  is,  that  *' what- 
ever has  come  to  the  knowledge  of  either  by  means  of 
the  hallowed  confidence  which  that  relation  inspires, 
cannot  be  afterwards  divulged  in  testimony,  even 
though  the  other  party  be  no  longer  living;"  *'but  there 
are  some  exceptions."  ''Accordingly  the  wife,. after 
the  death  of  the  husband,  has  been  held  competent  to 
prove   facts   coming  to   her  knowledge   from   other 
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sources  and  not  by  ntieans  of  her  situation  as  a  wife,' 
notwithstanding  they  related  to  the  transactions  of  her 
husband."    1  Greenleaf  on  Evidence,  sections  337  and 
338. 

The  exception  is  held  to  be  the  law,  either  directly  or 
indirectly,  in  Brush  v.  Blanchard,  19  111.  35 ;  Deniston 
V.  Hoagland,  67  El.  265;  Galbraith  v.  McLain,  84  111. 
379;  Gedney  v.  Gedney,  Admr.,  61  111.  App.  511;  Coffin 
V.  Jones,  13  Pick.  445;  William  v.  Baldwin,  7  Vt  506; 
Cornell  v.  Vanartsdalen,  4  Pa.  St.  364 ;  McGuire  v.  Ma- 
loney,  1  B.  Marshal,  224. 

In  Gedney  v.  Gedney,  Admr.,  supra,  which  was  a  suit 
by  the  administrator  to  collect  a  note  in  favor  of  the 
estate,  this  court,  speaking  through  its  presiding  jus- 
tice, in  a  case  where  a  widow,  as  administratrix,  had 
been  permitted  to  testify  as  to  transactions  occurring 
during  the  continuance  of  the  marital  relation,  and  also 
as  to  admissions  or  conversations  of  the  deceased  hus- 
band, said:  **It  is  urged  that  she  was  incompetent  as 
a  witness,  and  that  there  can  be  no  dijfference  between 
a  wife  testifying  for  or  against  her  husband,  who  is 
alive,  and  testifying  for  or  against  his  estate,  after  his 
decease.  It  may  be  that  the  same  reason  which  induced 
the  statutory  prohibition  in  one  case  would  apply  to  the 
other,  but  the  statute  which  removed  disqualifications, 
except  in  certain  specified  cases,  seems  to  have  retained 
such  disqualifications  in  the  case  of  husband  and  wife, 
only  when  they  were  called  to  testify  for  or  against 
each  other,  except  as  to  admissions  or  conversations  of 
the  other. 

'*In  Deniston  v.  Hoagland,  67  111.  265,  a  widow  testi- 
fied as  a  witness  for  the  heirs  of  the  deceased  husband 
in  a  suit  for  the  specific  performance  of  a  contract 
made  with  him,  to  a  transaction  with  him  during  mar- 
riage. It  was  said  that  the  exclusion  of  husband  or 
wife  could  only  be  in  a  case  where  one  or  the  other  was 
a  party  to  the  suit,  for  only  under  such  circumstances 
would  they  testify  for  or  against  each  other.    In  Gal- 
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braith  v.  McLain,  84  111.  379,  a  widow  was  held  compe- 
tent to  testify  to  a  contract  of  her  husband  with  her 
son,  excluding  the  son  from  a  share  of  his  estate,  as  she 
was  not  a  witness  for  or  against  her  husband.  And  in 
Powell  V.  Powell,  114  111.  329,  where  a  widow  and  heirs 
at  law  had  filed  a  bill  to  declare  a  trust  existing  in  favor 
of  her  deceased  husband  in  his  lifetime,  she  was  deemed 
competent  to  testify  in  behalf  of  herself  and  heirs.'* 

In  the  Gedney  case  it  was  expressly  held  that  the 
wife  could  testify  in  a  controversy  where  the  estate  was 
interested,  to  transactions  of  her  deceased  husband, 
but  could  not  testify  as  to  admissions  or  conversations. 
The  case  of  Reeves  v.  Herr,  59  111.  81,  though  using 
some  broad  language,  related  only  to  a  conversation, 
and  was  within  the  last  proviso  of  section  5  of  the  Evi- 
dence Act. 

In  the  case  of  Brush  v.  Blanchard,  19  111.  35,  the 
court  said:  **A  wife  after  the  death  of  her  husband, 
must  be  competent  to  prove  facts  coming  to  her  knowl- 
edge from  sources  other  than  from  her  situatioii  as  a 
wife,  notwithstanding  they  may  relate  to  her  husband's 
transactions." 

We  think  these  cases  bring  the  rule  on  that  question 
in  this  state  within  the  exception  as  laid  down  in 
Greenleaf.  It  would  seem,  on  principle,  that  when  a 
person  is  dead  and  the  prosecution  is  against  the  estate, 
that  it  is  a  suit,  not  against  the  person,  but  in  rem 
against  the  estate.  The  testimony  of  Mrs.  Gregory 
was  in  behalf  of  the  estate  and  not  her  deceased  hus- 
band, and  the  statute  would  seem  not  to  prohibit  her 
from  testifying  to  transactions,  but  only  to  prohibit  her 
from  testifying  to  conversations  or  admissions.  She 
did  not  testify  to  any  conversations  or  admissions,  and 
there  was  no  error  in  admitting  her  testimony,  even 
though  the  rule  is  a  harsh  one,  that  permits  her  to  tes- 
tify and  excludes  the  appellant,  but  that  is  the  statute. 

Counsel  for  appellant  have  assigned  for  error,  that 
the  court  should  not  have  admitted  evidence  of  the 
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financial  condition  of  Charles  H.  Gregory,  and  of  the 
loans  he  made  about  the  date  of  the  note  in  controversy, 
and  that  the  court  erred  in  admitting  proof  of  the  alle- 
gation that  the  brothers  several  years  before  had  ex- 
changed blank  accommodation  notes.  The  note  pre- 
sented in  evidence  being  upon  an  old  form,  and 
itself  showing  in  the  date  some  evidence  of  erasure, 
we  think  the  court  properly  admitted  this  evidence, 
and  under  the  circumstances  the  weight  of  this 
evidence  was  a  question  for  the  jury.  It  is  also 
proper  to  show  the  financial  condition  and  trans- 
actions of  parties  where  the  question  is  raised  fts 
to  whether  such  note  was  actually  made  between  the 
parties.  The  issue  was  whether  the  note  was  genuine. 
The  fact  that  appellant,  both  before  and  after  the  date 
of  the  note,  was  borrowing  money  and  paying  a  higher 
rate  of  interest  than  the  note  in  controversy  drew  was 
competent  evidence,  and  considered  with  the  fact  that 
the  note  was  upon  a  blank  form  used  in  the  eighties, 
tended  to  prove  the  improbability  of  the  note  having 
been  executed  at  the  time  it  bears  date.  Thorp  v. 
Goewey,  Admr.,  85  111.  611 ;  Sager  v.  St.  John,  109  111. 
App.  358.  These  cases  fully  answer  such  objections  of 
appellant. 

Error  is  assigned  upon  the  giving  of  some  of  appel- 
lee's instructions,  but  in  the  argument  counsel  have 
failed  to  point  out  wherein  such  error  consists,  and 
upon  examination  of  the  instructions  we  fail  to  see  any 
objections  to  them. 

On  November  3rd,  the  court  overruled  the  mo- 
tion for  a  new  trial  and  rendered  judgment.  On 
November  10th  the  appellant  moved  to  vacate  the 
judgment  and  set  aside  the  verdict  on  the  ground 
of  newly  discovered  evidence,  the  newly  discovered 
evidence  being  that  of  a  daughter  of  appellant. 
Appellant  filed  his  affidavit  showing  knowledge  of 
what  his  daughter  would  testify  to,  and  that  such 
knowledge  came  to  him  on  October  26th,  and  that 
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she  is  a  member  of  his  family.  The  affidavit  of  the 
daughter  is  also  filed,  showing  what  she  would  testify 
to,  and  that  she  would  be  sixteen  in  March,  1906. 
What  is  claimed  to  be  newly  discovered  evidence  is  not 
of  such  a  character  as  to  be  conclusive.  There  already 
have  been  three  trials  of  this  case.  The  appellant  was 
advised  of  the  character  of  the  defense  by  the  first  trial 
in  the  Probate  Court.  The  defense  made  a  serious 
charge  against  him.  It  was  a  charge  that  would  bring 
to  his  memory,  if  he  had  any  memory,  all  the  circum- 
stances of  the  execution  and  delivery  of  the  note.  All 
that  occurred  in  this  case  would  tend  to  quicken  his 
memory.  By  the  affidavits  which  appellant  has  filed  it 
appears  he  was  present  and  knew  everything  that  oc- 
curred and  what  his  daughter  knew  and  who  were  pres- 
ent at  the  time  he  insists  the  note  was  made.  We  think 
it  is  too  late  after  three  trials  to  have  the  verdict  set 
aside  on  the  ground  of  newly  discovered  evidence.  It 
is  not  newly  discovered  evidence,  but  forgotten  evi- 
dence brought  to  mind.  We  therefore  hold  that  due 
diligence  is  not  shown  in  the  production  of  this  evi- 
dence. Wright  V.  Gould,  73  III  56;  Dyk  v.  DeYoung, 
133  111.  82. 

The  court  properly  overruled  the  motion  to  vacate 
the  judgment,  and  there  being  no  error  in  the  case  the 
judgment  will  be  affirmed. 

Afflrmed. 


United  States   Health  &  Accident  Insnrance  Company* 
V.  James  H.  Harvey, 

Gen.  No.  4,70G. 

1.  Proofs   of   loss — what   waiver   of.     An   insurance   company 
by  denying  aU  liability  under  a  policy,  waives  proofs  of  loss. 

2.  Accident  inscbance — when  J>lood  poisoning,  though  excepted, 
within  terms  of  policy.    Where  blood  poisoning  causing  the  disa- 
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bility  sought  to  be  recovered  for,  resulted  from  an  injury  within 
the  terms  of  the  policy,  a  provision  excepting  blood  poisoning  has 
no  application. 

3.  Secondary  evidence — token  admission  of,  cannot  he  complained 
of.  The  admission  of  secondary  evidence  cannot  be  complained 
of  where  no  specific  objection  was  made  in  the  trial  court. 

4.  DecIaAbations — when  competent,  when  not.  Written  declar- 
ations against  interest  are  competent  against  the  writer,  but  self- 
serving  declarations  are  not  admissible  in  his  favor. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
County  Court  of  Lee  county;  the  Hon.  R.  H.  Scott,  Judge,  presid- 
ing. Heard  in  this  court  at  the  April  term,  1906.  Affirmed.  Opin- 
ion filed  October  16,  1906. 

E.  H.  Brewsteb  and  William  H.  Winn,  for  appel- 
lant. 

H,  A.  Brooks  and  0.  0.  Brooks,  for  appellee. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court 

This  is  a  suit  upon  an  accident  insurance  policy  to 
recover  for  time  lost  by  reason  of  an  injury  to  plaint- 
iff's hand.  The  suit  was  begun  originally  before  a  jus- 
tice of  the  peace  of  Lee  county,  where  the  plaintiff  re- 
covered a  judgment  for  $42.  The  case  was  appealed 
to  the  County  Court  of  said  county  where  the  plaintiff 
obtained  a  verdict  for  $65,  and  a  motion  for  a  new  trial 
being  overruled,  judgment  was  rendered  on  the  verdict 
in  favor  of  plaintiff,  and  the  defendant  brings  the  case 
to  this  court  by  appeal. 

The  policy  sued  on  provides  for  **an  indemnity  of 
'  thirty  dollars  i>er  month,  or  at  that  rate  for  any  pro- 
portionate part  thereof,  against  loss  of  time  for  bodily 
injuries  caused  solely  and  exclusively  by  external,  vio- 
lent and  accidental  means  for  the  number  of  consecu- 
tive days,  •  •  •  that  the  assured  is  necessarily 
and  continuously  confined  to  the  house,  and  regularly 
visited  by  a  physician;  and  one-fifth  of  the  indemnity 
per  month  if  during  the  convalescing  of  the  assured  he 
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shall  be  wholly  prevented  from  performing  all  duties 
pertaining  to  his  occupation,  though  not  confined  to 
the  house,  the  combined  period  not  to  exceed  eight 
montlis,''  and  contains  the  following  provision:  **In 
the  event  of  injuries  fatal  or  otherwise  *  *  *  re- 
sulting directly  or  indirectly,  accidentally  or  otherwise 
from  *  •  *  poison  or  infection  •  •  *  the 
limit  of  the  company's  liability  shall  be  one-fifth  of  the 
amount  which  would  otherwise  be  payable  under  this 
policy,  anything  to  the  contrary  herein  notwith- 
standing." 

The  proof  shows  that  the  appellee  had  his  hand  punc- 
tured by  a  wire  on  a  chicken  coop,  and  blood  poisoning 
ensuing  he  went  to  a  hospital  and  was  therein  treated 
by  a  physician  for  the  swollen  condition  of  his  hand. 
After  a  time,  when  he  thought  he  was  able  to  go  to 
work,  be  submitted  to  the  appellant  proofs  of  his  loss, 
showing  the  extent  of  his  claim  under  the  terms  of  the 
policy.  Afterwards  he  went  to  work,  and  was  again  laid 
off  at  the  order  of  his  physician,  because  of  the  poison 
still  in  his  hand.  For  this  last  period  he  failed  to  sub- 
mit any  proofs  of  loss.  The  judgment  being  for  a  sum 
in  excess  of  the  amount  of  the  proofs  of  loss  first  sub- 
mitted, defendant  claims  that  any  addition  to  that 
amount  is  excessive.  Subsequent  to  the  submission  of 
the  proofs  of  loss,  and  before  he  resumed  work,  he  was 
notified  by  letter  from  the  company,  that  his  premium 
had  not  been  paid  and  that  it  owed  him  nothing.  The 
company,  by  denying  all  liability  under  the  policy, 
waived  further  proofs  of  loss.  Fidelity  and  Casualty 
Co.  V.  Waterman,  59  111.  App.  297,  affirmed  in  161  111. 
632;  5  Cyclopedic  Dig.,  1110,  and  other  cases  there 
cited. 

One  of  the  defenses  urged  in  the  County  Court  was 
that  the  appellee  was  .in  default  in  the  payment  of  his 
premium,  and  therefore  not  entitled  to  recover  any- 
thing.   The  jury  found  in  favor  of  appellee  on  that 
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question,  and,  the  evidence  being  conflicting  on  that 
issne,  we  cannot  say  the  jury  did  not  find  rightly. 

The  question  insisted  on,  and  urged  most  strenuously 
in  this  court,  is  that  under  the  provisions  in  the  policy 
in  reference  to  ** poison  or  infection''  appellee  was  not 
entitled  to  recover.  The  proof  seems  to  show  clearly 
that  the  blood  poisoning  followed  the  accidental  punc- 
ture of  the  hand.  The  physician  testifies  that  plaintiff 
had  blood  poison  infection  in  his  hand,  the  entire  hand 
and  arm  being  black  and  swollen.  He  ascribes  the 
condition  as  acute  septicemia,  and  says  that  the  pri- 
mary injury  or  wound  was  a  very  simple  one  and  was 
the  original  cause  that  introduced  the  blood  poison  or 
infection. 

The  rule,  where  infection  or  blood  poisoning  is  one 
of  the  excepted  risks,  in  any  accident  policy,  is  that  if 
the  resulting  disability  is  the  effect  of  the  accident,  so 
as  to  be  a  mere  link  in  the  chain  of  causation  between 
the  accident  and  the  disability,  then  the  disability  must 
be  attributed  to  the  accident  alone,  and  is  not  excepted 
from  the  risk.  The  puncture  by  the  wire  or  nail  was 
within  the  terms  of  the  policy,  and  blood  poisoning  re- 
sulting from,  and  being  caused  by  the  accident,  was  a 
disease  caused  by  the  accidental  wound  and  is  within 
the  policy.  Central  Accident  Ins.  Co.  v.  Bembe,  220 
lU.  151 ;  Delaney  v.  Mod.  Ace.  Club,  121  la.  528 ;  Martin 
V.  Modern  Ace.  Indemnity  Co.,  151  N.  Y.  94 ;  Western 
Com.  Travelers  Assn.  v.  Smith,  40  L.  R.  A.  653. 

The  company  was  upon  principle  and  under  these 
authorities,  clearly  liable  to  appellee  for  all  necessary 
loss  of  time  resulting  from  the  accidental  puncture  of 
his  hand. 

In  addition  to  what  has  been  said  the  policy  provided 
that  even  in  cases  of  ''poison  or  infection"  the  com- 
pany shall  be  liable  for  one-fifth  of  the  stipulated  in- 
demnity. 

The  argument  of  appellant  is  that  appellee  is  not  en- 
titled to  recover  anything,  notwithstanding  the  provis- 
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ion  for  one-fifth  in  case  of  infection,  and  failing  in  that 
defense  it  next  insists  that  there  could  not  be  a  recov- 
ery for  an  amount  exceeding  that  claimed  in  the  origi- 
nal proofs. 

In  Birmingham  Fire  Ins.  Co.  v.  Pulver,  27  lU.  App. 
17,  it  was  said.  **It  has  been  frequently  held  that  even 
the  sworn  statement  of  the  insured  himself  in  his  proof 
of  loss  will  not  estop  him,  but  that  in  a  suit  upon  the 
policy  he  may  give  evidence  of  the  actual  amount  of 
his  loss  and  recover  accordingly.'^  Neither  of  these 
contentions  of  appellant  is  tenable. 

The  court  admitted  secondary  evidence,  of  the  con- 
tents of  certain  letters,  offered  on  behalf  of  appellee, 
to  which  a  general  objection  was  made  by  appellant, 
and  being  overruled  appellant  assigns  error  thereon. 

In  this  court  specific  objection  is  for  the  first  time 
made  to  the  admission  of  this  evidence.  If  the  proper 
foundation  had  not  been  laid  for  the  introduction  of  the 
secondary  evidence,  specific  objection  should  have  been 
made  in  the  trial  court,  so  that  appellee  could  have 
had  an  opportunity  to  supply  the  proper  preliminary 
proof.    McDonald  v.  Stark,  176  111.  456. 

Appellant  offered  in  evidence  a  copy  of  a  letter  writ- 
ten by  it  to  appellee.  The  court  sustained  an  objection 
to  its  introduction.  The  letter  was  a  recital  of  past 
matters,  in  the  nature  of  evidence  in  favor  of  the 
writer.  It  was  clearly  incompetent  as  it  only  contained 
self-serving  statements  of  the  author,  and  is  within  the 
same  rule  as  a  party's  declarations.  They  are  only 
competent  against  the  maker  and  not  in  behalf  of  the 
writer.    Cook  v.  American  Luxfer  Co.,  93  HI.  App.  299. 

Finding  no  error  in  the  case,  the  judgment  will  be 
affirmed. 
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William  W.  Hilton  y.  Joseph  Santelman. 
Gen.  No  4.714. 

1.  Leading  questions — how  ohjectiona  fo,  should  he  made.  Ob- 
jections to  questions  as  leading  should  be  specifically  made  In  the 
trial  court;  otherwise  they  cannot  be  complained  of  on  appeal. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Livingston 
county;  the  Hon.  Geobge  W.  Patton,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1906.  Affirmed.  Opinion  filed  October 
16,  1906. 

A,  C.  Norton  and  R.  B.  Campbell,  for  appellant. 
Abthub  H.  Shay,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

Appellee  brought  this  suit  against  appellant  for  drill- 
ing two  wells  and  for  other  items  of  account,  and  filed 
the  common  counts,  with  a  bill  of  particulars,  amount- 
ing to  $617.17.  Appellant  filed  the  general  issue,  with 
a  plea  of  set-off  and  a  bill  of  particulars  amounting  to 
$223.78.  The  jury  found  for  appellee,  and  assessed  his 
damages  at  $300.  A  motion  for.  a  new  trial  was  en- 
tered, and  being  overruled,  judgment  was  rendered  on 
the  verdict. 

The  principal  contention  is  over  the  drilling  of  the 
wells,  appellant  claiming  that  while  four  attempts  to 
drill  wells  were  made,  the  second  and  fourth  of  which 
produced  plenty  of  water,  yet  he  should  only  pay  for 
one,  for  which  he  says  the  agreed  price  was  to  be  $150, 
while  appellee  claims  he  is  entitled  to  an  agreed  price 
of  $300  for  the  second  well  and  $250  for  the  fourth. 
Appellee  testified  the  contract  price  was  $250  for  a 
three-inch  well,  and  $300  for  a  four-inch  well,  appellant 
to  furnish  coal,  board  and  water,  and  that  he,  appellee, 
guaranteed  water  or  no  pay;  that  he  drilled  and  com- 
pleted a  four-inch  well,  187  feet  deep,  that  furnished 
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plenty  of  water,  but  it  had  a  mineral  taste;  that  ap- 
pellant, not  being  satisfied  with  the  water,  wanted  a 
second  well  200  to  250  feet  distant  from  the  first,  and 
that  he  thereupon  drilled  and  completed  a  three-inch- 
"well  178  feet  deep  that  furnished  plenty  of  water,  and 
that  appellant  never  claimed  there  was  any  agreement 
as  to  the  quality  of  the  water.  The  first  and  third  holes 
were  not  completed  because  of  losing  the  drills  in  them. 

Appellant  testified  that  appellee  said  he  would  put 
the  well  **  clear  down  in  the  rock,  plenty  of  good 
water,  pump  and  all  complete  for  $150;''  that  the 
first  well  completed  furnished  plenty  of  water,  but 
there  was  sand  in  it,  and  that  the  second  well 
was  all  right.  There  was  evidence  of  statements 
made  by  appellant  that  he  was  to  pay  $250  for  a 
well.  There  were  also  items  for  labor  in  thresh- 
ing, husking  corn  and  butchering  claimed  by  ap- 
pellee, and  cash  items,  upon  which  evidence  was 
heard.  While  appellant  insists  that  the  judgment 
is  excessive,  he  does  not  furnish  any  statement  of 
what  he  claims  should  be  allowed  or  disallowed. 
It  was  a  contested  question  whether  the  first  well  was  a 
compliance  with  the  contract,  and  whether  certain  items 
on  either  side  were  gratuitous  or  an  exchange  of  serv- 
ices. The  evidence  was  voluminous  upon  the  diiferent 
items,  and  we  ought  not  to  disturb  the  conclusion  of 
the  jury  upon  this  conflicting  testimony. 

Complaint  is  made  of  a  number  of  adverse  rulings 
of  the  trial  court  upon  the  admission  and  rejection  of 
evidence.  Most  of  these  objections  are  simply  referred 
to  by  the  page  of  the  record  or  abstract,  but  a  few  have 
been  particularly  called  to  our  attention.  All  of  these 
objections  were  general  objections,  and  in  arguing 
them  in  this  court  an  objection  is  made  for  the  first 
time  that  the  questions  were  leading  and  suggestive.  A 
general  objection  to  a  question  will  not  reach  the  ob- 
jection of  its  being  leading,  and  a  trial  court  has  a 
large  discretion  as  to  the  form  of  questions  to  be  pro- 
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pounded  to  the  witnesses.  First  Nat.  Bank  v.  Dunbar, 
118  111.  625.  Appellant  was  asked  if  he  knew  from 
what  appellee  said  whether  the  easing  had  bean  driven 
to  the  rock.  The  objection  to  this  question  was  prop- 
erly sustained.  It  would  have  been  proper  to  show 
what  appellee  said,  but  the  question  asked  of  the  wit- 
ness was  a  conclusion  of  fact  to  be  decided  by  the  jury. 
We  have  carefully  examined  the  rulings  of  the  court 
upon  the  objections  where  they  have  been  called  to 
our  attention,  and  do  not  find  any  error  therein. 

It  is  insisted  that  the  giving  of  plaintiff's  second  in- 
struction was  erroneous,  because  it  did  not  submit  the 
question  whether  plaintiff  may  not  have  failed  to  put 
the  casing  down  as  low  as  it  should  be  put,  and  whether 
on  that  account  quick  sand  may  not  have  come  into  the 
well,  and  rendered  the  water  unfit  for  use.    The  instruc- 
tion states  a  correct  proposition  of  law,  and  not  direct- 
ing a  verdict,  it  was  not  necessary  to  incorporate  into 
it  the  theory  of  defendant,  and  instruction  number  six 
given  for  defendant  fully  covered  the  proposition  con- 
tended for  by  appellant.    The  defendant's  ninth  and 
twelfth  instructions  were  properly  refused.    Defend- 
ant in  testifying  used  the  expression  **got  a  well  of 
good  water '^  and  *'got  a  good  well  of  water''  at  dif- 
ferent times,  and  then  sought  to  have  the  court  tell 
the  jury  that  these  different  expressions  used  by  him 
meant  the  same  thing.    That  was  the  province  of  the 
jury  and  not  of  the  court. 

The  tenth  instruction  was  properly  refused,  because 
defendant  had  testified  *4t  was  customary  and  he  un- 
derstood he  was  to  furnish  coal,  board  and  water  as 
part  of  the  consideration,"  in  addition  to  the  cash. 

The  eleventh  instruction  was  also  properly  refused 
on  the  ground,  that  if  given,  the  court  would  be  telling 
the  jury  what  a  witness  testified  to,  and  placing  a  con- 
struction upon  the  language,  and  it  was  also  liable  to 
•confuse  the  jury. 
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Upon  a  careful  examination  of  the  numerous  errors 
assigned  we  are  unable  to  find  any  reversible  error,  and 
the  judgment  will  be  affirmed. 

Afflrmed. 


City  of  Joliet  y.  Leila  F.  Birdsell. 

Gen.  No.  4,665. 

1.  Verdict — when  excessive,  A  verdict  for  $2,000  Is  excessive 
where  the  evidence  is  doubtful  as  to  the  cause  of  the  injury  and 
the  same  does  not  appear  to  have  been  severe. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  Albert  O.  Marshall,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1906.  Reversed 
and  remanded.    Opinion  filed  October  16,  1906. 

Egbert  E.  Haley,  City  Attorney,  for  appellant. 
Laggeb  &  Blatt,  for  appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  an  action  brought  by  appellee  against  appel- 
lant to  recover  damages  alleged  to  have  been  sustained 
by  appellee  by  falling  on  a  sidewalk  within  the  city  of 
Joliet  at  a  point  on  the  south  side  of  Exchange  street 
betwfeen  Bluff  street  and  the  Desplaines  river.  The 
declaration  charged  the  appellant  with  negligence  in 
that  it  failed  to  keep  its  sidewalks  in  good  repair  and 
safe  condition  and  alleged  in  various  ways  the  inju- 
ries from  which  appellee  was  supposed  to  be  suffering. 
There  was  a  trial  before  a  jury  which  returned  a  ver- 
dict of  $2,000.  A  motion  for  a  new  trial  was  overruled 
and  judgment  entered  on  the  verdict,  from  which  this 
appeal  is  prosecuted. 

The  sidewalk  where  the  accident  happened  was  about 
nine  feet  wide  and  made  of  flag  stones  about  nine  feet 
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from  side  to  side  of  the  sidewalk,  and  six  feet  length- 
wise thereof.  At  the  point  where  the  accident  hap- 
pened, the  stone  was  cracked  completely  across  from 
east  to  west  so  that  the  crack  extended  northwest  and 
southeast  diagonally  across  the  stone  near  the  center. 
There  was  another  crack  in  the  stone  extending  from 
the  east  side  of  the  flag  so  as  to  intercept  the  main 
cra€k,  making  a  triangular  piece  of  stone  about  eighteen 
inches  on  either  side.  The  main  part  of  the  flag  sagged 
toward  the  large  crack,  and  the  triangular  piece  had 
also  settled  until  it  was  some  two  or  three  inches  lower 
than  the  flag  next  adjoining  on  the  east.  At  the  time 
of  the  accident  appellee  and  three  other  ladies  were 
passing  over  this  sidewalk  going  in  an  easterly  direc- 
tion, and  when  appellee  stepped  upon  this  triangular 
piece  it  rocked,  and  appellee,  striking  her  toe  against 
the  adjoining  flag  on  the  east,  fell  to  the  sidewalk.  Ap- 
pellee testified  thkt  she  fell  flat,  the  force  of  the  fall 
coming  on  her  wrists  and  knees ;  that  she  was  assisted 
to  her  feet  and  went  to  a  nearby  bakery  where  she  re- 
mained for  a  few  minutes,  then  continued  her  journey 
down  town  for  nearly  an  hour  and  took  a  car  home; 
that  the  accident  happened  on  the  21st  day  of  Febru- 
ary, 1903,  and  that  on'  the  9th  day  of  March  following 
a  physician  for  the  first  time  examined  her  relative  to 
the  alleged  injuries ;  that  this  physician  was  not  called 
by  appellee,  but  chanced  to  be  where  appellee  was  visit- 
ing in  Chicago;  that  he  then  examined  appellee's  hand 
and  treated  her  for  a  sprained  condition  of  the  hand 
and  knee,  and  that  he  also  gave  appellee  medicine  for 
a  headache.  Appellee  further  testified  that  she  was  ex- 
amined March  25, 1903,  by  Joliet  doctors ;  that  on  April 
7, 1903,  she  went  to  work  at  her  trade  as  a  milliner  and 
worked  for  ten  weeks  at  $18  per  week;  that  she  worked 
at  her  trade  again  in  the  fall  of  1903,  at  a  salary  of 
$18  per  week;  that  in  1903  she  first  noticed  the  numb- 
ness and  spinal  trouble  of  which  she  complained  at  the 
trial    Appellee  further  testified  that  she  was  feeling 
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better  at  th^  time  of  the  trial  than  she  had  six  months 
before  and  that  her  appetite  was  much  improved.  The 
injuries  to  the  hand  and  knee  seem  to  have  nearly,  if 
not  fully,  healed  and  no  serious  complaint  was  made  at 
the  trial  on  account  of  those  injuries.  The  most 
serious  of  the  injuries  complained  of  were  thoseto  the 
spine  and  nervous  system,  a  condition  which,  according 
to  the  testimony  of  appellee  did  not  develop  until  June, 
or  some  three  months  after  the  accident.  There  was 
evidence  that  the  injuries  to  the  spine  could  not  have 
been  occasioned  by  a  fall  such  as  the  appellee  received, 
striking  on  her  hands  and  knees.  At  the  time  of  the 
accident  appellee  was  forty-three  years  of  age  and  had 
a  tumor  removed  sometime  in  1894. 

We  think  that  under  the  evidence  in  this  case  it  is 
very  doubtful  whether  the  spinal  trouble  and  numbness 
of  which  appellee  complained  can  be  traced  with  any 
degree  of  certainty  to  the  fall  on  the  sidewalk,  and  even 
if  these  injuries  could  be  so  traced,  we  think  the  ver- 
dict excessive. 

For  the  reasons  above  stated  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded. 

Reuersed  and  remanded. 


Inter-State  Independent  Telephone  &  Telegraph  Com- 
pany V.  Peter  Liberty. 
Gen.  No.  4,668. 

1.  Declabatioit — when  argumentative  allegations  of,  cannot  he 
complained  of.  A  declaration  which  has  not  been  demurred  to 
and  as  to  which  no  question  has  been  raised  by  motion  in  arrest, 
cannot  be  objected  to  as  insufficient  if  It  contains  the  essential 
aUegations  argumentatlvely  pleaded. 

Action  In  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  WiU  county;  the  Hon.  Albext  O.  Maratiatt    Judge,  pre- 
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Biding.    Heard  in  this   court  at   the  April   term,    1906.    Affirmed. 
Opinion  filed  October  16,  1906. 

DoKAHOE,  McNauqhton  &  McKeown,  for  appellant 
J.  W.  D'Abcy,  for  appellee. 

Mb.  Justice  WhiLis  delivered  the  opinion  of  the 
court. 

In  the  month  of  March,  1904,  a  farmer,  Cleo 
Ketchum  by  name,  living  in  the  township  of  Channa- 
hon,  Will  county,  had  in  his  residence  a  telephone  of 
appellant  company.  The  residence  of  this  farmer  was 
on  the  west  of  a  north  and  south  road  and  the  lines 
of  the  telephone  company  were  strung  along  the  east 
side  of  this  road.  Opposite  the  Ketchum  home  the 
telephone  wire  was  strung  from  the  main  line  of  the 
telephone  company  across  the  road  through  a  maple 
tree  standing  on  the  west  side  of  the  highway  and 
thence  to  the  building  occupied  by  Ketchum.  This 
telephone  had  been  in  about  a  month  when  Ketchum 
ordered  it  out  and  a  telephone  of  the  Chicago  Tele- 
phone Company  installed  in  its  place.  The  appellant 
removed  its  telephone  on  or  about  April  1,  1904,  but 
left  the  wire  still  attached  to  the  Ketchum  home.  Soon 
after  this  a  gang  of  men  working  for  the  Chicago  Tele- 
phone Company  installed  the  Chicago  telephone  in  the 
residence  of  Mr.  Ketchum,  and  at  his  request  one  of 
these  men  cut  the  Inter-State  wire  from  the  house  and 
fastened  it  to  a  post  in  the  yard  and  left  it  so  attached 
to  the  post  and  running  thence  through  the  maple  tree 
and  back  to  the  main  line  of  appellant.  The  wire  re- 
mained in  that  condition  with  more  or  less  sagging 
down  over  the  highway  till  the  24th  day  of  June,  1904, 
when  the  plaintiff,  a  minor  sixteen  years  of  age,  riding 
on  horseback  along  this  highway  just  as  it  was  get- 
ting dark,  passed  under  the  sagging  wire,  was  caught 
under  the  chin  by  the  wire  and  thrown  from  his  horse 
and  injured. 
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The  declaration  in  this  case  consists  of  three  counts 
and  charges  generally  the  negligence  of  a:ppellant  and 
the  Chicago  Telephone  Company  in  maintaining  theirf 
wires  and  allowing  them  to  be  at  an  unsafe  distance 
above  the  highway;  and  charges  generally  the  injuries 
which  the  plaintiff  suffered  by  reason  of  the  negligence 
of  said  corporation  in  allowing  their  wires  to  be  sus- 
pended along  a  public  highway  at  an  unsafe  distance 
above  the  traveled  road.  Each  company  filed  the  gen- 
eral issue,  and  the  case  was  submitted  to  a  jury,  which 
returned  a  verdict  against  the  two  corporations  for 
$325. 

Motions  for  a  new  trial  were  made  by  the  several 
defendants ;  the  motion  of  the  Chicago  Telephone  Com- 
pany was  granted,  the  motion  of  appellant  was  denied, 
and  a  judgment  was  entered  on  the  verdict  after  deny- 
ing a  motion  in  arrest  of  judgment.  Appellant  brings 
the  case  to  this  court  on*  appeal  from  said  judgment 
and  assigns  numerous  errors,  but  we  will  only  discuss 
those  assignments  which  are  relied  upon  in  the  argu- 
ment. 

It  is  urged  by  the  appellant  that  notice  of  the  condi- 
tion of  the  wire  in  question  was  not  brought  home  to 
appellant.  There  was  considerable  evidence  before 
the  jury  showing  that  this  wire  belonging  to  appellant 
had  remained  across  the  public  highway  from  the  last 
part  of  March  or  the  fore  part  of  April,  1904,  until  the 
time  of  the  accident.  There  could  be  no  necessity  for 
allowing  this  line  to  remain  across  the  highway  after 
the  telephone  was  taken  out,  and  we  think  it  was  in- 
cumbept  on  appellant  to  know  the  condition  of  its  wires 
and  not  to  allow  needless  wires  to  be  suspended  over 
the  traveled  highway.  The  evidence  further  discloses 
that  from  the  time  this  telephone  was  taken  out  up 
until  the  time  of  the  accident  this  wire  gradually  sagged 
until  it  had  reached  a  dangerous  position  relative  ta 
the  highway.  Several  witnesses  testified  that  just 
prior  to  the  accident  the  wire  was  so  near  the  ground 
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that  there  was  danger  of  haggles  striking  it,  and  in  one 
instance  a  party  traveling  along  the  highway  lowered 
the  top  of  his  buggy  so  that  it  might  not  be  canght  by 
this  suspended  wire.  We  think  that  the  length  of  time 
which  the  company  allowed  this  wire  to  remain  across 
the  highway  in  its  sagging  condition  was  suflScient  to 
charge  the  company  with  constructive  notice  of  its  dan- 
gerous condition. 

The  appellant  next  urges  that  the  injuries  to  the 
plaintiff  Tfrere  fictitious,  and  if  in  fact  he  was  injured 
that  the  injury  was  caused  by  a  horse  kicking  him  on 
the  day  prior  to  the  accident.  There  was  ample  evi- 
dence to  warrant  the  submission  of  the  case  to  the  jury, 
both  as  to  the  extent  and  the  cause  of  his  injuries. 

Appellant  also  urges  that  the  second  coimt  of  the 
declaration  is  bad  in  that  it  fails  to  charge  any  negli- 
gence against  the  appellant  and  that  the  trial  court 
erred  in  refusing  an  instruction  offered  by  appellant 
that  the  jury  should  find  appellant  not  guilty  under  this 
count.  This  count  does  not  aver  in  so  many  words 
that  it  was  negligence  of  the  appellant  that  caused  the 
injury  to  the  plaintiff,  but  does  argumentatively  so 
state ;  it  alleges  that  the  wire  of  the  appellant  was  cut 
on  or  about  the  17th  day  of  May,  A.  D.  1904,  and  re- 
mained suspended  across  the  highway  in  an  unsafe 
condition  until  about  June  2nd,  when  it  had  sagged 
down  to  within  ten  feet  of  the  surface  of  the  roadway 
and  thatdt  continued  tq  sag  until  the  24th  day  of  June, 
1904,  when  the  appellee  was  injured  while  in  the  exer- 
cise of  reasonable  care.  No  demurrer  was  interposed 
to  this  count. 

In  Chicago,  Burlington  &  Quincy  Eailroad  Co.  v. 
Warner,  108  111.  538,  it  was  held  that  where  the  declara- 
tion would  be  suflBicient  after  the  verdict,  as  where  there 
was  a  failure  to  aver  that  the  plaintiff  had  no  notice 
of  the  defective  construction  of  the  car,  and  the  defend- 
ant did  not  demur,  but  on  the  trial  moved  to  exclude 


118'  Appellate  Courts  of  Illinois. 

. ^ . 

Vol.  129.]  Inter-State  In<L  Telephone  ft  Telegraph  Co.  v.  Liberty. 

the  evidence  because  of  the  insufficiency  of  the  declara- 
tion, there  was  no  error  in  overruling  the  motion. 

In  Consolidated  Coal  Company  v.  Scheiber,  167  HI. 
539,  the  court  says :    *'The  ruling  of  the  court  in  refus- 
ing to  give  the  instructions  in  question  was  not  a  decis- 
ion, as  contended  by  counsel,  that  the  counts  of  the 
declaration  to  which  the  instructions  severally  applied 
were  faultless,  but  only  that  they  were  sufficient,  after 
issue  joined  and  in  view  of  the  evidence  then  before  the 
court  and  jury,  to  support  a  verdict  and  judgment  for 
the  plaintiff.     Any  other  construction  of  the  statute 
would  give  an  undue  advantage  to  the  defendant  by 
permitting  him,  after  waiving  the  apparent  insuffi- 
ciency of  the  declaration  by  taking  issue  and  denying 
the  truth  of  its  allegations,  and  after,  perhaps,  a  pro- 
tracted trial  of  controverted  facts  upon  such  issue,  to 
attempt  for  the  first  time  to  take  advantage  of  a  mere 
defect  in  the  pleading  of  his  adversary.    The  rule  at 
common  law  was,  that  although  there  were  good  counts 
in  the  declaration,  yet  if  there  were  one  bad  count  the 
judgment  would  be  arrested.    But  that  rule  applied 
only  where  such  bad  count  was  insufficient  to  support 
the  judgment,  and  not  where  it  would  have  been  held 
merely  defective  in  stating  the  cause  of  action.    Our 
statute  has  so  far  changed  that  rule  that  where  there 
is  an  entire  verdict  on  several  counts  it  shall  not  be  set 
aside  or  reversed  because  the  declaration  contains  a 
defective  count,  if  there  be  one  or  more  counts  suffi- 
cient to  sustain  the  verdict.    So  it  is  plain,  we  think, 
that  the  faulty  counts  which  the  statute  authorizes  the 
court  to  instruct  the  jury  to  disregard,  are  such  only 
as  would  be  insufficient  to  sustain  the  judgment  after 
verdict.^' 

In  Barry  v.  Mackey,  66  El.  164,  the  court  says :  "No 
demurrer  was  interposed  to  the  declaration  in'^this  case, 
and  as  two  counts  of  the  declaration  are  good  they  sup- 
port the  verdicf 

No  question  has  been  raised  in  this  record  as  to  the 
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sufficiency  of  the  first  and  third  counts,  and  we  think 
the  objections  of  appellant  are  without  force,  and  that 
there  is  no  reason  for  disturbing  the  action  of  the  trial 
court. 
The  judgment  of  the  lower  court  is  affirmed. 

AiJirmed. 


City  of  Joliet  ?.  Sarah  Donnelly. 
Gen.  No.  ^fi^. 

1.  Incompetent  evidence — when  exclusion  of,  does  not  cure  error 
in  admitting.  The  exclusion  of  Incompetent  evidence  does  not 
always  cure  the  prejudice  resulting  from  Its  admission. 

2.  Real  pbopebtt — absence  of  evidence  of  amount  of  damages 
in  dollars  and  cents,  ground  for  reversal.  In  an  action  for  in- 
Jury  to  real  property  evidence  should  be  offered  showing  In  dol- 
lars  and  cents  the  extent  of  the  damage  sustained,  and  the  ab- 
sence of  such  evidence  is  ground  for  reversal,  where  the  subject  is 
capable  of  precise  proof. 

Action  on  the  case.  Appeal  from  the  Circuit  Court  of  Will 
county;  the  Hon.  Albert  O.  Mabshall,  Judge,  presiding.  Heard 
In  this  court  at  the  April  term,  1906.  Reversed  and  remanded. 
Opinion  filed  October  16,  1906. 

BoBEBT  E.  Haley,  City  Attorney,  for  appellant 
Eeynolds  &  PuBKHisEB,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  to  recover  damages  from 
the  appellant  for  injuries  to  the  real  estate  and  health 
of  appellee.  The  appellee  was  owner  in  fee  and  pos- 
sessed of  lot  7  in  block  34  in  Cassiday^s  addition  to 
Joliet,  Will  county,  Illinois.  Block  34  in  said  addition 
is  bounded  on  the  north  by  Columbus  street,  on  the 
south  by  Liberty  street,  on  the  east  by  Herkimer  street 
and  on  the  west  by  Eastern  avenue.    Through  the  cen- 
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ter  of  this  block  extending  from  east  to  west  is  an  alley 
connecting  Eastern  avenue  and  Herkimer  street  One 
block  east  of  Herkimer  street  is  Collins  street,  and 
Liberty  street  intersects  Eastern  avenue,  Herkimer 
street  and  Collins  street  at  right  angles.  The  south 
half  of  block  34  contains  lots  5,  6,  7  and  8.  Lot  7  faces 
Eastern  avenue  with  a  frontage  of  sixty-six  feet  on 
Eastern  avenue  and  one  hundred  and  thirty-two  feet 
on  Liberty  street ;  lot  8  faces  Herkimer  street  with  a 
frontage  of  sixty-six  feet  on  Herkimer  street  and  one 
hundred  and  thirty-two  feet  on  Liberty  street;  lot  6 
liiJs  directly  north  of  lot  7  and  faces  Eastern  avenue ; 
and  lot  5  lies  directly  north  of  lot  8  and  faces  Herki- 
mer street.  Appellee  lived  on  the  southwest  corner  of 
lot  7,  tlie  house  facing  on  Liberty  street.  There  was 
a  general  slope  along  Liberty  street  from  Collins  street 
to  Eastern  avenue,  and  between  Herkimer  street  and 
Eastern  avenue  there  was  a  fall  of  about  seven  feet. 
Lots  5,  6,  7  and  8  all  sloped  from  Herkimer  street  to- 
ward Eastern  avenue,  the  fall  being  about  the  same  as 
at  Liberty  street.  The  alley  above  referred  to  was  a 
trifle  higher  than  Liberty  street  so  that  the  waters  from 
the  south  half  of  block  34  naturally  flowed  toward  ap- 
pellee's property. 

The  declaration  charges  that  on  or  about  1892  the 
city  of  Joliet*  constructed  a  drain  or  ditch  immediately 
south  of  appellee's  property  and  along  the  north  side 
of  Liberty  street  between  Collins  street  and  Eastern 
avenue  and  constructed  a  culvert  or  sluiceway  across 
Eastern  avenue;  that  more  than  five  years  prior  to  the 
commencement  of  this  suit  the  appellant  permitted 
said  culvert  or  sluiceway  across  Eastern  avenue  to  be 
filled  up  or  obstructed  so  that  the  waters  coming  down 
this  ditch  or  drain  were  obstructed  at  the  crossing  of 
Eastern  avenue,  and  by  reason  of  said  obstruction 
backed  up  and  onto  the  property  of  appellee  filling  her 
yard  and  cellar  with  water,  filth  and  polluted  sewerage, 
and  by  reason  of  which  said  real  estate  was  damaged 
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and  rendered  unfit  to  live  in,  and  that  the  health  and 
comfort  of  appellee  was  endangered,  her  furniture  de- 
stroyed and  her  house  and  cellar  rendered  unfit  to 
live  in.  The  case  was  heard  before  a  jury  which  re- 
turned a  verdict  for  $750.  A  motion  for  a  new  trial 
was  made  and  overruled,  and  a  judgment  entered  on 
the  verdict,  from  which  judgment  this  appeal  is  prose- 
cuted. 

During  the  trial  appellee,  over  the  objection  of  ap- 
pellant, was  permitted  to  show  that  the  city  had  re- 
paired the  sluiceway  across  Eastern  avenue  after  the 
alleged  injuries  and  subsequent  to  the  commencement 
of  this  suit.  The  next  day  after  the  admission  of  this 
testimony,  plaintiflF's  attorney- asked  leave  to  withdraw 
and  exclude  all  questions  relative  to  putting  in  a  drain 
or  tile  across  Eastern  avenue  adjacent  to  this  prop- 
erty in  question  since  the  commencement  of  the  suit, 
and  that  all  answers  to  such  questions  be  withdrawn 
and  excluded,  and  the  motion  was  granted,  and  that 
testimony  was  excluded.  There  may  have  been  various 
reasons  why  the  culvert  was  repaired  by  the  city  aside 
from  any  connection  with  this  case,  and  we  think  that 
it  was  error  to  permit  the  evidence  to  go  before  the 
jury.  The  jury  may  have  considered  the  repairing  of 
the  sluiceway  as  an  admission  of  the  city's  obligation, 
or  even  as  an  admission  of  the  plaintiff's  right  to  re- 
cover. Hodges  V.  Percival,  132  111.  53;  Howe  v.  Me- 
daris,  183  111.  288.  In  view  of  the  lack  hereinafter 
pointed  out  of  sufficient  evidence  to  support  the  verdict, 
we  conclude  that  the  exclusion  of  this  improper  proof 
the  next  day  after  it  was  admitted  did  not  efface  the 
impression  made  upon  the  jury  by  its  introduction. 

There  was  no  evidence  before  the  jury  as  to  dam- 
age to  appellee's  property  from  which  a  jury  could  es- 
timate in  dollars  and  cents  the  damages  suffered.  The 
evidence  shows  that  the  walls  were  damp  and  that  the 
paper  came  off  from  appellee's  home  because  of  the 
dampness,  and  that  bed  springs  became  rusty,  but  there 
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was  no  evidence  touching  the  valne  of  the  paper,  nor 
of  the  cost  of  repapering  the  walls  with  paper  of  like 
value,  neither  was  there  any  evidence  as  to  the  dam- 
age to  furniture  nor  as'  to  the  value  of  such  furniture 
before  and  after  it  was  injured,  and  a  mere  general 
statement  without  any  basis  of  computation  is  insuffi- 
cient from  which  to  approximate  damages  to  real  es- 
tate, upon  which  precise  proof  could  have  been  intro- 
duced. In  such  a  case  it  cannot  be  left  to  the  whim  of 
a  jury  to  fix  the  compensation  at  any  amount  which 
they  may  deem  proper,  yet  such  was  the  effect  of  the 
second  instruction  given  for  the  plaintiff,  which  was 
the  only  instruction  relating  to  the  measure  of  dam- 
ages. It  is  apparent  that  appellee's  property  was  situ- 
ated in  a  natural  basin  and  had  for  years  received  the 
waters  coming  down  from  the  north  and  east,  and  the 
plaintiff's  right  to  recover  not  being  entirely  clear,  it 
was  incumbent  on  the  plaintiff  to  afford  the  jury  some 
tangible  means  of  arriving  at  the  amount  of  damage  ap- 
pellee had  suffered,  and  the  instructions  should  have 
laid  down  a  rule  of  law  applicable  in  such  cases. 

In  personal  injury  cases  the  rule  of  law  does  not  re- 
quire any  witness  to  testify  as  to  the  amount  of  dam- 
ages suffered,  but  in  actions  for  damages  to  real  estate, 
where,  as  here,  the  subject  is  capable  of  precise  proof, 
there  must  be  some  proof  from  which  damages  in  dol- 
lars and  cents  can  be  calculated  by  the  jury,  and  the  in- 
structions as  to  the  measure  of  damages  should  have 
been  based  on  the  evidence  in  the  case. 

For  the  reasons  above  assigned  the  judgment  of  the 
court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  rema/nded. 
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Patrick  Kiley  y.  The  American  Steel  &  Wire  Companj. 
Oen.  No.  4,575. 

1.  ExpEBT  TESTIMONY — When  not  competent.  Expert  teBtimony 
is  incompetent  whenever  the  subject-matter  of  the  inquiry  is  of 
such  a  character  that  it  may  be  presumed  to  lie  within  the  ex- 
perience of  all  men  of  common  education  moving  in  the  ordinary 
walks  of  life. 

2.  Expert  testimony — particular  instance  in  which  not  compe- 
tent Where  a  witness  has  described  a  shovel  and  the  condition 
of  the  floor  upon  which  It  was  in  use,  it  is  not  competent  for 
him  to  give  his  opinion  as  an  expert  or  otherwise  of  the  conse- 
quences of  the  use  of  such  shovel  upon  such  floor. 

3.  Peremptoby  INSTBUC5TI0N — whsn  giving  of,  proper.  Where 
the  evidence  with  all  the  inferences  that  can  be  reasonably  drawn 
therefrom  is  insufficient  to  warrant  a  verdict  in  favor  of  the  plaint- 
iff, a  peremptory  instruction  for  the  defendant  is  proper. 

4.  Assumed  bisk — what  is.  By  entering  upon  and  continuing 
in  an  employment  a  servant  assumes  those  risks  which  are  ap- 
parent, open  and  ordinary,  and  no  negligence  can  be  charged 
against  his  master  for  a  failure  to  remove  them. 

5.  Assumed  bisk — when  promise  of  master  does  not  relieve 
servant  from  doctrine  of.  The  promise  of  a  master  to  furnish  a 
servant  with  a  new  implement  with  which  to  perform  his  work, 
does  not  justify  the  servant  in  continuing  in  the  use  of  the  old 
implement  where  such  implement  applies  to  ordinary  labor,  such 
as  a  shovel. 

Action  in  case  for  personal  Injuries.  Error  to  the  Circuit  Court 
of  DeKalb  county;  the  Hon.  Chakles  A.  Bishop,  Judge,  presid- 
ing. Heard  In  this  court  at  the  April  term,  1906.  Affirmed.  Opin- 
ion filed  October  16,  1906. 

Cliffe  &  Cliffe  and  Harvey  A.  Jones,  for  plaint- 
iff in  error. 

Cabnes,  Dunton  &  Faissleb,  for  defendant  in  error. 

Mb.  Justice  Willis  delivered  the  opinion  of    the 
court. 
This  was  an  action  on  the  case  brought  by  plaintiff 
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in  error,  Patrick  Eiley,  in  the  Circuit  Court  of  DeKalb 
county  against  the  defendant  in  error,  The  American 
Steel  &  Wire  Company,  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  Riley 
while  employed  as  a  fireman  on  the  defendant's  boilers 
at  the  Superior  shop  at  DeKalb.  The  declaration  as 
amended  contained  two  counts.  The  first  amended 
count  averred  that  the  defendant,  disregarding  its 
duty,  carelessly  and  recklessly  provided  the  plaintiff 
with  an  unsuitable,  unfit  and  improper  shovel  to  handle 
coal,  with  a  promise  to  furnish  him  with  a  suitable 
one  later,  but  disregarded  its  promise.  The  second 
amended  count  averred  that  defendant,  disregarding 
its  duty,  permitted  the  floor  of  the  room  in  which  plaint- 
iff was  employed  to  become  uneven,  unsuitable  and  ob- 
structed. Each  count  alleged  that  while  plaintiff  was 
in  the  act  of  shoveling  coal,  the  point  of  his  shovel 
came  into  contact  with  an  obstruction  on  the  floor  of 
the  boiler  room,  throwing  him  forward  against  the 
blade  of  the  shovel,  thereby  injuring  his  leg  between 
the  knee  and  the  ankle,  without  his  fault.  The  defend- 
ant pleaded  not  guilty.  At  thp  close  of  plaintiff's 
evidence,  the  court,  on  motion  of  defendant,  directed  a ' 
verdict  for  the  defendant,  and  such  a  verdict  was  ren- 
dered. A  motion  by  plaintiff  for  a  new  trial  was  de- 
nied. Defendant  had  judgment  for  costs.  Plaintiff 
sued  out  this  writ  of  error  to  review  said  judgment. 

The  evidence  bearing  on  defendant's  liability,  briefly 
stated,  is  as  follows:  On  Jime  6,  1901,  the  date  of 
plaintiff's  injury,  and  prior  thereto,  the  defendant 
owned  and  operated  a  manufacturing  plant  at  DeKalb, 
Illinois.  Plaintiff  was  forty-five  years  of  age  and  of 
at  least  ordinary  intelligence,  and  had  been  employed 
as  fireman  for  the  defendant's  boilers  upwards  of  six 
months,  when  the  injury  complained  of  happened.  His 
duties  were  to  shovel  coal  into  the  furnaces  of  the 
boilers.  The  coal  was  deposited  on  the  boiler  room 
floor  about  five  feet  from  the  front  door  of  the  boilers. 
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The  boilers  were  operated  day  and  night,  and  the 
furnaces  consumed  between  eighty  and  ninety  tons  of 
coal  in  twenty-four  hours,  shoveled  by  two  shifts  of 
two  men  each.  The  boilers  were  set  on  the  boiler  room 
floor,  which  was  paved  with  brick  placed  on  edge  on  a 
sand  or  gravel  bed,  without  cement.  From  the  press- 
ure of  the  coal  or  other  cause  bricks  of  the  floor  some- 
times raised  above  the  common  level,  and  it  was  against 
a  brick  raised  above  the  common  surface  of  the  floor 
that  plaintiff  testified  he  struck  his  shovel,  thereby 
throwing  him  forward  upon  the  edge  of  his  shovel  and 
injuring  his  leg  betwen  the  knee  and  ankle.  Plaintiff 
testified  that  he  had  often  seen  the  bricks  raised  above 
the  surface  of  the  floor,  and  had  tamped  or  hammered 
them  back  into  place,  and  two  or  three  months  before 
the  injury  complained  of  happened  he  had  struck  his 
shovel  against  a  brick  raised  an  inch  above  the  sur- 
face of  the  floor  and  received  a  slight  scratch  on  the 
leg.  About  fifteen  or  twenty  minutes  before  the  in- 
jury, the  foreman  of  defendant's  machine  shop  handed 
plaintiff  a  shovel  larger  than  firemen  ordinarily  use 
to  shovel  the  coal  and  promised  to  furnish  him  with 
a  suitable  one  later.  The  kind  ordinarily  used  for  this 
work  by  plaintiff  was  twelve  or  thirteen  inches  wide 
and  about  sixteen  inches  long.  The  shovel  supplied 
was  about  fifteen  inches  wide  and  about  eighteen 
inches  long,  and  while  using  this  shovel  the  accident 
happened  as  described  above. 

On  the  trial  plaintiff  sought  to  support  his  theory 
of  the  case  by  asking  the  witness  Michael  Keenan,  a 
fireman  in  defendant's  employ  and  at  times  one  of  the 
plaintiff's  shift,  certain  questions  calling  for  his  opin- 
ion, as  an  expert,  as  to  whether  the  shovel  and  the 
floor  in  question  were  safe,  suitable  and  proper.  The 
testimony  was  objected  to  by  defendant,  which  objec- 
tion the  court  sustained,  and  the  plaintiff  now  assigns 
that  ruling  as  error.  We  do  not  think  the  point  well 
taken,  for  the  reason  that  whenever  the  subject-matter 
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of  inquiry  is  of  such  a  character  that  it  may  be  pre- 
sumed to  lie  within  the  experience  of  all  men  of  com- 
mon education  moving  in  the  ordinary  walks  of  life, 
the  rule  is  that  the  opinions  of  experts  are  inadmis- 
sible, as  the  jury  are  supposed  in  all  such  matters  to  be 
entirely  competent  to  draw  the  necessary  inferences 
from  the  facts  testified  to  by  the  witnesses.  Illinois 
Central  R.  E.  Co.  v.  Smith,  208  111.  608,  612.  Neither 
did  the  subject-matter  involve  art,  science  or  particu- 
lar experience,  and  though  the  answer  might  have  been 
given  in  the  form  of  an  opinion,  the  question  in  reality 
called  for  the  very  facts  the  jury  were  to  determine, 
and  to  have  permitted  the  witness  to  testify  would  have 
allowed  him  to  usurp  the  province  of  the  jury,  which 
all  the  authorities  agree  is  not  permissible.  The  wit- 
nesses described  the  shovel  and  the  condition  of  the 
floor,  and  the  consequences  of  the  use  of  the  shovel 
upon  the  floor  could  be  determined  as  well  by  the  jury 
from  their  own  experience  and  common  knowledge  as 
from  opinions  expressed  by  an  expert. 

Where  the  evidence  with  all  the  inferences  that  can 
be  reasonably  drawn  therefrom  is  insufficient  to  war- 
rant a  verdict,  the  direction  of  the  verdict  is  proper. 
It  is  contended  by  plaintiff  in  error,  that  the  raising 
of  the  brick  above  the  surface  of  the  floor  rendered  the 
boiler  room  an  unfit  and  improper  place  for  the  per- 
formance of  his  work,  and  therefore  the  defendant  is 
liable.  Plaintiff  had  worked  there  for  several  months 
and  was  entirely  familiar  with  th6  construction  of  the 
floor  and  the  make-up  of  the  boiler  room  and  knew  what 
was  liable  to  happen  to  the  floor  by  the  constant  shovel- 
ing of  the  coal  thereon,  and  was  perfectly  familiar  with 
the  situation,  for  it  was  the  same  at  the  time  of  his  in- 
jury as  when  he  entered  the  employ  of  the  defendant, 
lie  impliedly  contracted,  therefore,  not  only  to  work 
under  the  conditions  as  they  existed,  but  also  to  assume 
the  risk.  There  is  no  question  but  that  the  plaintiff  in 
error  knew  of  the  alleged  defect  in  the  construction  of 
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the  floor,  by  his  continuous  shoveling  there  and  having 
been  once  before  slightly  injured  in  the  same  manner. 
By  entering  upon  and  continuing  in  the  employment 
plaintiff  assumed  these  apparent,  open  and  ordinary 
risks,  and  no  negligence  can  be  charged  against  the 
master  for  failure  to  remove  them  International  Pack- 
ing Co.  V.  K;retowicz,  119  111.  App.  488-492.  Plaintiff 
seeks  to  take  his  case  out  of  this  rule  of  law  by  relying 
upon  the  express  promise  of  the  defendant  to  furnish 
him  with  a  suitable  shovel.  The  cases  of  Bowen  v.  Chi- 
cago &  Northwestern  R.  R.  Co.,  117  HI.  App.  9,  17,  and 
Webster  Manf.  Co.  v.  Nisbett,  205  111.  237,  277,  dispose 
of  this  contention,  for  the  courts  there  held:  ''While 
such  direction  and  promise  by  the  master  will  in  many 
eases  excuse  the  person  injured  by  its  use  from  assum- 
ing the  risk  incident  to  his  employment,  yet  that  rule  is 
designed  for-the  benefit  of  those  engaged  in  work  where 
machinery  is  used  of  which  the  employe  has  little 
knowledge.  It  does  not  apply  to  ordinary  labor,  which 
only  requires  the  use  of  implements  with  which  the 
employe  is  entirely  familiar.''  In  such  case  tlie  fact 
that  the  employe  asks  for  or  is  promised  another 
implement  does  not  render  the  master  liable  if  an  ac- 
cident occurs.  The  work  in  this  case  was  ordinary 
labor,  and  no  implement  could  be  simpler  than  the 
shovel,  and  plaintiff  therefore  assumed  the  risk  as  one 
of  the  hazards  incident  to  his  employment. 

It  will  be  unnecessary  for  us  to  consider  the  other 
questions  raised  and  argued.  We  are  of  the  opinion 
that  the  proof  .did  not  fairly  tend  to  make  a  cause  for 
plaintiff  and  that  the  court  properly  directed  a  verdict 
for  defendant. 

The  judgment  is  affirmed. 

Affirmed. 
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Xary  G.  Thlry  y.  Joe  Edson. 
6«n.  No.  4.627. 

1.  Contract — what  equivalent  to  forfeiture  of,  for  sale  of  land. 
A  demand  of  possession  preliminary  to  an  action  of  forcible  de- 
tainer, made  pursuant  to  a  provision  contained  in  a  contract  of 
sale,  is  equivalent  to  the  exercise  of  an  option  by  the  vendor  to 
forfeit  the  contract  and  seek  to  recover  possession  of  the  land, 
as  provided  in  the  contract. 

2.  Tendeb — when  comes  too  late.  A  tender  of  performance 
comes  too  late  after  an  election  of  forfeiture  duly  made. 

Action  in  forcible  detainer.  Appeal  from  the  Circuit  Court  of 
Grundy  county;  the  Hon.  Samuel  C.  Stough,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1906.  Reversed  and  re- 
manded.   Opinion  filed  October  16,  1906. 

J.  G.  Petteys,  for  appellant. 
E.  L.  Cloveb,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  forcible  detainer,  brought  by 
appellant  in  the  County  Court  of  Grundy  county 
against  appellee  for  the  possession  of  lot  18,  in  block 
7,  of  Turner's  Addition  to  Morris,  Illinois.  By  agree- 
ment, the  venue  was  changed  to  the  Circuit  Court, 
where  a  jury  was  waived  and  the  cause  was  submitted 
to  the  court  on  an  agreed  state  of  facts  embodied  in  a 
stipulation  filed  in  the  case.  There  was  a  finding  and 
a  judgment  in  favor  of  appellee,  and  this  appeal  is 
prosecuted  to  review  such  judgment. 

From  the  stipulation  entered  into,  it  appears  that 
one  John  Ferris,  on  the  2nd  day  of  August,  A.  D.  1898, 
made,  executed  and  delivered  to  appellee  a  certain  con- 
tract in  writing  for  the  sale  of  the  premises  in  ques- 
tion for  the  sum  of  $350,  which  was  to  be  paid  as  fol- 
lows: $25  on  delivery  of  the  mstrument,  and  the  re- 
mainder in  monthly  payments  of  $4  each  until  the  full 
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amount  was  paid.  Time  was  made  of  the  essence  of 
the  contract.  Appellee  entered  into  possession  of  the 
premises  at  the  time  of  the  execution  of  the  contract. 
On  April  6, 1901,  Ferris  assigned  his  contract  to  appel- 
lant, accompanying  the  assignment  with  a  deed  con- 
veying to  her  all  his  right,  title  and  interest  in  and  to 
the  premises.  No  payments  were  made  on  this  con- 
tract by  appellee  or  by  any  one  in  his  behalf  from 
October  3,  1901,  to  and  including  December  30,  1904. 
On  the  last  date  appellant  caused  a  written  notice  to  be 
served  on  appellee,  demanding  immediate  possession 
of  the  premises,  and  on  the  same  day,  thirty  minutes 
later,  appellee  tendered  to  appellant  all  moneys  that 
were  due  and  to  become  due  under  said  contract,  and 
kept  the  tender  good. 

The  eleventh  paragraph  of  the  stipulation  is  as  fol- 
lows: *'The  only  point  at  issue  between  the  parties 
hereto  is  whether  or  not  the  said  tender  was  good  for 
the  purpose  of  defeating  this  suit." 

The  evidence  in  this  case  shows  that  appellant  was 
the  assignee  of  the  vendor  of  the  premises  described 
in  the  contract  of  purchase  and  therefore  succeeded  to 
all  his  rights;  that  appellee  entered  into  possession 
under  the  written  contract  of  purchase;  that  appellee 
failed  to  comply  with  his  agreement  in  not  paying  the 
installments  as  they  became  due ;  that  he  held  posses- 
sion after  default  in  said  payments;  that  appellant 
made  a  proper  demand  in  writing  for  immediate  pos- 
session which  was  refused.  This  suit  is  brought  under 
the  following  part  of  Section  2  of  the  Forcible  Entry 
and  Detainer  Act:  '*The  person  entitled  to  the  pos- 
session of  lands  or  tenements  may  be  restored  thereto 
in  the  manner  hereinafter  provided:  •  *  •  5tli. 
'When  a  vendee,  having  obtained  possession  under  a 
written  or  verbal  agreement  to  purchase  lands  or  tene- 
ments, and  having  failed  to  comply  with  his  agree- 
ment, withholds  possession  thereof  after  demand  in 
writing  by  the  person  entitled  to  such  possession." 

Vol.  CXXIX  9 
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The  facts  above  stated  show  that  appellant  clearly 
brought  herself  within  the  terms  of  the  above  statute, 
provided  she  is  a  *' person  entitled  to  such    posses- 
sion.''   That  must  be  determined  from  the  contract. 
One  clause  thereof  was  as  follows:    **In  case  of  the 
failure  of  said  party  of  the  second  part  to  make  either 
of  the  payments  or  any  part  thereof  or  perform  any 
of  the  covenants  on  his  part  hereby  made  and  entered 
into,  this  contract  shall  at  the  option  of  the  party  of 
the  first  part  be  forfeited  land  determined,  and  the 
party  of  the  second  part  shall  forfeit  all  payments 
made  by  him  on  this  contract,  and  such  payment  shall 
be  retained  by  the  said  party  of  the  first  part  in  full 
satisfaction  and  in  liquidation  of  all  damages  by  him 
sustained,  and  he  shall  have  the  right  to  re-enter  and 
take  possession  of  the  premises  aforesaid."    This  is 
the  only  clause  of  the  contract  which  has  any  tendency 
to  show  that  it  was  agreed  that  appellee  should  be 
let  into  possession.    This  clause,  however,  clearly  im- 
plies that  it  was  a  part  of  the  contract  that  he  should 
be  let  into  possession.    As  we  construe  this  clause  of 
the  contract,  it  is  only  when  the  vendor  has  exercised 
his  option  to  forfeit  the  contract  that  he  is  entitled 
to  re-enter  and  take  possession.    That  being  so,  when 
the  appellant,  the  assignee  of  the  vendor  after  appel- 
lee had  violated  the  contract,  demanded  possession  of 
the  premises  from  the  vendee,  she  thereby  exercised 
her  option  to  forfeit  the  contract;  and  such  service 
of  a  written  demand  of  possession  was  equivalent  to  a 
forfeiture  of  the  contract.     The  contract  being  for- 
feited, appellant  by  the  terms  of  the  contract  became 
entitled  to  possession,  and  her  proof  brought  her  in 
all  respects  within  the  terms  of  the    statute    above 
quoted.    After  she  had  become  entitled  to  possession 
upon  a  forfeiture  of  the  contract,  it  was  too  late  for 
appellee  to  make  any  tender  which  would  be  available 
as  a  defense  to  this  action  in  a  court  of  law.    Chrisman 
V.  Miller,  21  111.  227;  2  Warvelle  on  Vendors,  Chap.  30, 
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Sec.  1.  If  he  has  any  remedy  it  is  in  equity.  Monsen 
V.  Stevens,  56  111.  335.  It  follows  that  under  the  stipu- 
lated facts  appellant  was  entitled  to  recover. 

The  judgment  is,  therefore,  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


Phosa  L.  McMaster  y.  Jesse  L.  Speneer. 
Gen.  No.  4,630. 

1.  iNSTBUcnows — 7mw  considered.  Instructloas  are  to  be  con- 
sidered as  a  series  and  the  omissions  of  one  may  be  supplied  by 
the  contents  of  another  or  others. 

2.  Bbeach  of  promise — instructions  in  CLction  for,  to  marry, 
held  not  prejudicial.  A  number  of  instructions  pertaining  to  an 
action  for  breach  of  promise  to  marry  are  set  forth  in  this  opin- 
ion and  are  held  not  prejudicial  to  the  plaintiff. 

Action  on  the  case.  Error  to  the  Circuit  Oourt  of  Boone  county; 
the  Hon.  Abthttb  H.  Fbost,  Judge,  presiding.  Heard  in  this  court 
at  the  April  term,  1906.    Affirmed.    Opinion  filed  October  16,  1906. 

William  L.  Piebcb,  for  plaintiff  in  error;  Jambs  R. 
Jaffray,  of  counsel. 

Caenes,  Dunton  &  Faissleb,  for  defendant  in  error. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  brought  by  the  plaintiff 
against  the  defendant  for  breach  of  promise  of  mar- 
riage. •  The  declaration  consists  of  three  counts.  The 
first  count  alleges  that  the  plaintiff,  at  the  request  of 
the  defendant,  promised  to  marry  him  when  she  would 
be  thereafter  requested,  but  that  afterwards  the  de- 
fendant refused  to  marry  the  plaintiff,  and  continued 
to  so  refuse.  The  second  count  avers  that  the  defendant 
promised  to  marry  the  plaintiff  within  a  reasonable 
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time ;  that  the  plaintiff  was  always  thereafter  ready  and 
willing  to  marry  the  defendant,  but  that  the  defendant 
refused  to  marry  the  plaindff .  The  third  count  avers 
that  the  defendant  promised  to  marry  the  plaintiff 
when  requested  so  to  do;  that  the  plaintiff  had  re- 
quested the  defendant  to  marry  her,  but  that  defendant 
refused  so  to  do,  and  afterwards  married  another 
woman. 

The  defendant  filed  a  plea  of  the  general  issue,  and 
also  a  plea  of  the  Statute  of  Limitations.  The  case  was 
tried  before  a  jury  which  returned  a  verdict  in  favor 
of  the  defendant.  A  motion  for  a  new  trial  was  over- 
ruled, and  judgment  was  entered  against  the  plaintiff. 

Plaintiff  brings  the  case  to  this  court  for  review  and 
assigns  numerous  errors  in  the  record.  Some  of  the 
errors  complained  of  are  not  covered  by  the  motion  for 
a  new  trial,  and  consequently  they  will  not  be  con- 
sidered in  this  court.  The  errors  chiefly  complained 
of  are  in  the  first  and  fifth  instructions  given  to  the  jury 
at  the  request  of  the  defendant. 

These  instructions  are  as  follows : 

''(1)  You  are  instructed  that  the  Statute  of  Limi- 
tations has  been  pleaded  in  this  case.  That  is,  that  even 
though  you  may  believe  from  the  evidence  that  a  mar- 
riage engagement  existed  between  the  parties  to  this 
cause,  as  claimed  by  the  plaintiff,  yet  if  at  any  time 
prior  to  five  years  before  beginning  this  action  the 
defendant  gave  the  plaintiff  to  understand  that  he 
would  not  marry  her,  and  has  not  within  said  five 
years  renewed  such  engagement  of  marriage,  then 
you  must  find  for  the  defendant.'' 

''(5)     You  are  further  instructed  that  it  does  not 
follow  as  matter  of  law  that  because  a  man  as  a 
suitor  of  a  lady  visits  her  frequently  and  is  appar-  ' 
ently  attentive,  and  even  affectionate  to  her,  that  a 
marriage  engagement  exists  between  them." 

These  instructions  standing  alone,  might  be  subject 
to  criticism;  but  taken  in  connection  with  the  instruc- 
tions given  on  behalf  of  the  plaintiff,  we  think  they 
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worked  no  injury  to  the  plaintiff  in  the  minds  of  the 
jury.  Instructions  Nos.  2,  3  and  4  given  at  the  request 
of  the  plaintiff,  are  as  follows : 

**(2)  The  court  instructs  the  jury  that  as  a  mat- 
ter of  law  a  promise  to  marry,  without  any  time  being 
fixed  for  the  fulfillment  of  the  promise,  if  accepted 
and  relied  upon,  is  a  valid  and  binding  promise,  and 
that  it  is  a  continuing  promise  and  the  Statute  of 
Limitations  does  not  commence  to  run  against  such 
a  promise  until  a  breach  thereof;  and  in  this  case, 
if  you  believe  from  the  evidence  that  the  defendant 
asked  the  plaintiff  to  marry  him,  and  that  she  con- 
sented to  do  so,  that  such  facts,  if  you  believe  from  the 
evidence  that  they  are  facts,  constitute  a  continuing 
and  binding  contract ;  and  if  you  further  believe  from 
the  evidence  that  this  suit  was  commenced  within  five 
years  after  a  breach  of  suck  contract,  or  after  the  re- 
fusal of  the  defendant  to  perform  his  said  promise, 
if  such  promise  is  shown  by  the  evidence,  then  the 
Statute  of  Limitations  is  no  bar  to  this  action,  and 
you  should  find  the  issues  joined  for  the  plaintiff, 
and  assess  her  damages.  You  are  further  instructed 
that  the  marriage  of  the  defendant  to  another  woman, 
if  you  believe  from  the  evidence  he  was  so  married  to 
another  woman  than  the  plaintiff,  would  constitute 
a  breach  of  his  promise  to  the  plaintiff,  if  you  be- 
lieve from  the  evidence  he  did  promise  to  marry  the 
plamtiff.'* 

*'(3)  You  are  instructed  that  a  promise  to  marry 
need  not  be  proved  by  direct  or  positive  testimony 
of  witnesses.  Like  any  other  contract,  it  may  be 
proved  by  circumstances,  by  the  relations  of  the 
parties,  by  unusual  and  marked  attentions,  long  con- 
tinued intimacy,  and  those  manifestations  of  attach- 
ment and  regard  which  usually  precede  the  consumma- 
tion of  the  marriage  contract,  so  far  as  such  matters 
are  shown  by  the  evidence  in  the  case.  Li  determining 
the  issue  as  to  whether  or  not  the  defendant  promised 
to  marry  the  plaintiff,  you  should  consider  all  the  evi- 
dence in  the  case,  and  all  the  circumstances  shown  by 
the  evidence  bearing  on  that  question.'' 
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*'  (4)  To  entitle  the  plaintiflf  to  recover  in  this  case," 
it  is  not  necessary  that  she  should  prove  an  express 
contract  on  the  part  of  the  defendant  to  marry  her. 
A  contract  to  marry  may  be  inferred  from  those  cir- 
cumstances which  usually  accompany  a  contract  to 
marry,  if  such  circumstances  are  shown  by  the  evi- 
dence,'* 

We  think  the  jury  could  not  have  been  misled  by 
the  instructions  complained  of,  when  they  are  taken 
into  consideration  with  the  other  instructions  given 
in  the  case. 

The  judgment  is,  therefore,  affirmed. 

Affirmed. 


J.  H,  Hanna,  Administrator,  y.  The  Iowa  Central  Bail- 
way  Company. 

Gen.  No.  4,632. 

1.  Attractivb  ituisance — what  not,  so  as  to  confer  cause  of  ac- 
tion in  favor  of  a  child,  A  pond  remote  from  any  street  or  highway 
upon  which  a  minor  had  a  right  to  be  or  travel  upon,  is  not  an 
attractive  nuisance  within  the  doctrine  of  allurement. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Error  to  the  Circuit  Court  of  Warren  county;  the  Hon.  R.  J. 
Gbieb,  Judge,  presiding.  Heard  In  this  court  at  the  April  term, 
1906.    Affirmed.    Opinion  filed  October  16,  1906. 

Safford  &  Graham  and  Hanley  &  Cox,  for  plaintiff 
in  error. 

Brown  &  Soule,  for  defendant  in  error;  John  I. 
DiLLE,  of  counsel. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

Appellant  brought  this  suit  as  administrator  of  the 
estate  of  Carl  Burch,  deceased,  who  was  drowned  in 
a  pond  on  the  premises  of  appellee,  to  recover  dam- 
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ages  from  appellee  for  his  death.  The  declaration 
alleged  that  the  defendant  owned,  used  or  controlled, 
a  certain  tract  of  land  adjacent  to  and  immediately 
west  of  the  city  of  Monmouth,  on  which  land  was  lo- 
cated a  turn-table,  a  pumping  station,  and  a  deep  and 
dangerous  pond  of  water  with  floating  timbers  in  it; 
that  said  premises  were  open,  unguarded  and  easy  of 
access,  being  situated  near  a  residence  portion  of  the 
city,  and  were  the  play-ground  of  many  children  of 
tender  years  residing  in  the  vicinity  who  were  enticed 
and  attracted  thereto  by  the  turn-table,  the  pumping 
station  and  the  pond  with  its  floating  timbers ;  that  it 
was  the  duty  of  the  defendant  to  so  carefully  and 
securely  guard  said  premises  as  not  to  unnecessarily 
expose  such  children  to  danger  or  liability  of  accident ; 
that  defendant  neglected  to  perform  its  duty  in  that 
regard,  and  that  because  of  such  neglect  Carl  Burch, 
a  child  of  tender  years,  was  attracted  to  and  enticed 
upon  said  premises,  and  to  and  upon  one  of  the  float- 
ing timbers  in  the  pond,  and  while  exercising  such  care 
for  his  own  safety  as  a  child  of  his  age  and  experi- 
ence was  capable  of  exercising,  he  unavoidably  fell 
from  the  floating  timber  into  the  pond,  and  was 
drowned.  The  defendant  entered  a  plea  of  not  guilty. 
A  jury  trial  was  had,  and  at  the  close  of  the  plaintiff's 
evidence  the  defendant  entered  a  motion  for  a  per- 
emptory instruction  to  the  jury  to  find  the  defendant 
not  guilty.  The  motion  was  denied.  The  defendant 
presented  no  evidence,  rested,  and  again  entered  a 
motion  for  a  peremptory  instruction  to  find  the  de- 
fendant not  guilty.  The  court  allowed  the  motion,  and 
a  verdict  of  not  guilty  was  returned  by  the  jury.  A 
motion  for  a  new  trial  was  denied,  a  judgment  was  en- 
tered on  the  verdict,  and  the  plaintiff  has  sued  out  a 
writ  of  error  to  reverse  the  judgment. 

At  the  time  of  the  accident,  Carl  Burch,  the  deced- 
ent, was  twelve  years  and  seventeen  days  old.  The 
premises  in  question  are  located  outside  the  limits  of 
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the  city  of  Monmouth,  the  most  easterly  point  of  the 
pond  being  about  one-eighth  of  a  mile  west  of  Sunny 
Lane,  which  forms  the  western  boundary  of  the  city, 
and  the  point  where  the  accident  happened  is  1,400  feet 
still  further  distant.  The  pond  had  been  made  by  wid- 
ening and  damming  a  slough  or  creek  by  the  railway 
company.  It  was  reasonably  protected  from  intru- 
sion by  fences  and  by  a  high  embankment  on  the  side 
next  to  the  railroad  track.  Although  provided  with  a 
heavy  gate,  it  seems  from  the  evidence  that  the  gate 
was  not  kept  closed,  except  when  cattle  were  in  the  en- 
closure. But  it  also  appears  from  the  evidence  that 
neither  fences  nor  gate  were  proof  against  the  boys  of 
Monmouth,  large  numbers  of  whom  were  in  the  habit 
of  visiting  the  premises  during  the  summer  season, 
and  using  the  pond  as  a  swimming  hole. 

On  Sunday,  July  2, 1905,  Carl  Burch  and  other  boys 
went  to  the  pond,  but  the  evidence  does  not  disclose  the 
point  from  which  Carl  started.  He  received  permis- 
sion from  his  mother  between  11  and  12  o'clock  to 
visit  a  boy  friend,  and  the  accident  occurred  about 
1 :30.  The  distance  from  his  home  to  the  property  of 
the  railroad  company  was  twenty-two  blocks;  after 
traversing  that  distance,  he  would  pass  upon  the  prop- 
erty of  the  railroad  company,  and  would  still  have  687 
feet  to  go  to  reach  the  pond  at  its  nearest  point,  and 
an  additional  1,400  feet  to  reach  the  swimming  hole. 
It  is  in  evidence  that  Carl  had  visited  the  pond  for  the 
purpose  of  going  in  the  water  on  several  previous  oc- 
casions. It  may,  therefore,  be  reasonably  inferred  that 
he  was  fairly  familiar  with  the  surroundings,  the  depth 
of  the  water,  etc.  On  the  day  of  the  accident  he  got 
upon  one  of  the  float  in*}:  ]og;s  upon  which  were  three 
other  boys.  While  the  four  boys  on  the  log  were  pad- 
dling about  the  pond,  the  log  rolled  and  the  boys  were 
thrown  into  the  water.  All  swam  ashore  except  Carl 
Burch,  who  was  drowned. 

The  claim  for  damaares  is  based  upon  a  doctrine 
which  is  broadly  stated  by  counsel  for  appellant  in 
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their  brief  as  follows:  *'As  a  rule,  a  trespasser  can- 
not recover  damages  for  an  injury  suffered  while 
wrongfully  on  the  premises  of  another;  but  while  this 
is  the  general  rule,  there  is  also  a  well-recognized  ex- 
ception to  it,  which  permits  a  child  of  tender  years, 
when  attracted  upon  the  premises  of  another  and  there 
injured,  to  recover  damages/'  And  it  is  argued  by 
counsel  that  in  this  case  the  pond  where  the  accident 
happened  **was  so  constructed  with  reference  to  its 
depth,  location  and  attractive  character  as  to  impose 
upon  defendant  in  error  the  duty  of  so  guarding  the 
pond  that  children  of  tender  years  might  not  be  at- 
tracted and  allured  to  the  pond,  and  there  come  in  con- 
tact with  the  danger  or  meet  the  accident  which  befell 
plaintiff  in  error's  intestate."  This  pond  did  not  ob- 
trude itself  upon  Carl  Burch  as  an  attraction  and  an 
allurement.  It  was  remote  from  any  street  or  higV 
way  on  which  he  had  a  right  to  be  or  travel;  and  its 
allurements  and  attractions,  whatever  they  may  have 
been,  were  only  presented  to  those  who  deliberately 
and  designedly  sought  them  out.  Carl  Burch  could  not 
have  come  in  contact  with  them  except  by  going  nearly 
or  quite  a  mile  and  a  half  from  his  home.  If  he  took 
the  route  that  seems  generally  to  have  been  taken  by 
the  boys  who  went  to  the  pond,  he  would  only  reach 
the  swimming  hole  where  the  accident  occurred  by 
walking  more  than  a  third  of  a  mile  along  and  over  a 
network  of  railway  tracks  which  should  have  operated 
as  a  warning  at  every  step.  A  boy  who  would  deliber- 
ately brave  such  dangers  for  the  sake  of  a  swim  would 
hardly  be  deterred  from  that  pleasure  by  any' ordinary 
fence  or  gate. 

It  is  contended  that  Carl  Burch  was  a  child  of  such 
tender  years  that  the  attraction  and  allurement  of  the 
pond,  remote  though  it  was  in  point  of  distance,  were 
irresistible  to  him  on  account  of  his  lack  of  experience 
and  immaturity  of  mind  and  judgment.  As  already 
stated,  he  was  twelve  years  and  seventeen  days  old  at 
the  time  of  the  accident.    Some  testimony  was  intro- 
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duced  showing  that  his  parentage  was  humble,  that  he 
was  reared  m  a  home  possessing  few  books  and  little 
culture,  and  that  he  was  behind  the  average  child  of 
his  age  in  his  studies.  It  does  not  seem  to  us  that  this 
testimony  showed,  or  even  tended  to  show,  want  of 
native  intelligence.  It  is  a  matter  of  common  knowl- 
edge that  the  bookish  or  scholarly  boy  is  not  always 
the  most  intelligent,  especially  in  regard  to  the  phe- 
nomena and  aspe3ts  presented  by  nature. 

In  the  case  of  Heimann  v.  Kinnare,  190  111.  156,  the 
court  said:  **In  American  and  English  Encyclopedia 
of  Law  (vol.  7,  2  ed.,  p.  409)  it  is  said  there  can  be  no 
recovery  if  the  injury  came  from  a  danger  fully  appre- 
hended by  the  infant,  and  of  which  he  had  assumed 
the  risks,  having  the  capacity  to  comprehend  and 
avoid  danger ;  and  if  a  minor  had  reached  years  of  dis- 
cretion, and  is  fully  capable  of  comprehending  danger 
and  using  sufficient  care  to  avoid  it,  he  may  be  guilty 
of  contributory  negligence,  as  a  matter  of  law.*' 

Without  referring  to  the  numerous  Illinois  cases 
cited  by  our  Supreme  Court  in  support  of  this  doc- 
trine, it  will  be  sufficient  to  say  here  that  the  principle 
thus  laid  down  seems  to  us  sound  and  wholesome. 
There  is  nothing  in  this  record  contravening  the  legal 
presumption  that  Carl  Burch,  a  boy  more  than  twelve 
years  old,  had  ^Hhe  capacity  to  comprehend  and 
avoid"  the  danger  he  incurred  in  going  upon  a  float- 
ing log  in  water  where  he  had  been  several  times  be- 
fore. Fully  comprehending  the  danger,  and  not  using 
sufficient  care  and  self-restraint  to  avoid  it,  he  was 
''guilty  of  contributory  negligence,  as  a  matter  of 
law." 

Appellant  complains  of  some  rulings  in  the  court  be- 
low as  to  the  admission  of  testimony.  These  rulings 
might  have  been  erroneous,  had  it  been  the  duty  of  ap- 
pellee to  take  measures  to  prevent  the  boys  of  Mon- 
mouth from  going  to  the  pond  to  swim;  but  in  the  ab- 
sence of  any  duty  to  take  such  measures,  the  errors, 
if  any  there  were,  worked  no  haim  to  appellant 
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We  are  of  opinion  that  for  the  two  reasons  above 
stated  the  peremptory  instruction  of  the  court  below 
directing  the  jury  to  find  the  defendant  not  guilty,  was 
properly  given. 

The  judgment  of  the  lower  court  is,  therefore,  af- 
firmed. 

Affirmed. 


Caroline  Tollefson,  Administratrix^  t«  City  of  Ottawa. 
Gen.  No.  4,688. 

1.  Municipal  cokpobations — when  not  liable  for  negligence.  A 
municipal  corporation  maintaining  a  hospital  pursuant  to  its  police 
power  is  not  liable  for  injuries  resulting  from  the  negligence  of  its 
servants  and  agents  conducting  and  carrying  on  such  hospital. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Error  to  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Richabd  M. 
Skinneb,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1906.    Affirmed.    Opinion  filed  October  16,  1906. 

L  I.  Hanna  and  Huttmann,  Buttebs,  Cakb  & 
Headen,  for  plaintiff  in  error. 

H.  L.  EicHOLSON,  for  defendant  in  error;  Samuel 
EiCHOLSON,  of  counsel. 

Mb.  Justice  Wilus  delivered  the  opinion  of  the 
court. 

This  was  an  action  on  the  case  brought  by  Caroline 
ToUefson,  as  administratrix  of  the  estate  of  Verna 
Tollefson,  deceased,  against  the  city  of  Ottawa. 

The  declaration  contained  three  counts,  and  alleged 
in  substance  that  the  defendant  in  error  possessed, 
managed  and  controlled  a  certain  hospital,  called  John 
Ryburn  Memorial  Hospital,  in  the  city  of  Ottawa;  that 
the  deceased,  Verna  Tollefson,  while  sick  was  received 
by  said  defendant  in  said  hospital  as  a  patient  to  be 
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nursed,  lodged,  boarded  and  cared  for  for  hire  and  re- 
ward ;  and  in  the  last  count  it  further  alleged  that  the 
saiii  hospital  was  maintained  by  defendant  for  profit 
and  reward  to  said  defendant.  Negligence  on  the  part 
of  the  defendant  is  alleged  in  the  care  given  the  said  de- 
ceased during  her  said  sickness,  which  resulted  in  the 
aggravation  of  her  malady,  and  later  in  her  death,  and 
thereby  damages  resulted  to  her  next  of  kin.  The  de- 
fendant interposed  a  general  demurrer  to  each  count, 
which  was  sustained.  Plaintiff  abided  by  her  declara- 
tion, and  the  court  entered  judgment  against  her  that 
she  recover  nothing  from  the  defendant,  and  that  the 
said  suit  be  dismissed  at  her  costs. 

The  sole  question  presented  in  this  case  is  whether 
or  not  the  city  is  liable  for  negligence  in  the  manage- 
ment of  a  city  hospital.  In  order  to  determine  this 
question  it  will  be  necessary  to  ascertain  by  what 
authority  cities  erect  and  maintain  hospitals.  Para- 
graph 77,  section  1,  article  5,  page  302  of  the  Cities, 
Villages  and  Towns  Act,  chapter  24  of  Hurd's  Eevised 
Statutes  1905,  confers  on  cities  the  authority  *Ho  erect 
and  establish  hospitals  and  medical  dispensaries,  and 
control  and  regulate  the  same,''  and  the  act  embraced 
in  sections  149-159  of  chapter  23  of  Hurd's  Re\ised 
Statutes  1905,  page  261,  is  entitled  ''An  act  to  enable 
cities  to  establish  and  maintain  public  hospitals,*'  and 
it  provides,  among  other  things,  the  manner  the  public 
hospital  is  to  be  managed,  for  whose  benefit  it  is  estab- 
lished, and  specifies  certain  duties  of  the  directors,  and 
provides  for  receiving  donations  for  the  benefit  of  the 
hospital.  It  is  the  contention  of  the  appellant  that  the 
erection  and  maintenance  of  the  hospital  by  the  city  was 
voluntary,  for  its  own  private  purposes,  and  not  in  the 
exercise  of  a  public  duty,  and  therefore  the  maxim 
respondeat  superior  applies,*  and  therefore  the  demur- 
rer should  have  been  overruled.  The  erection  and 
maintenance  of  a  hospital  is  of  no  benefit  to  a  city  as  a 
municipality,  and  whatever  connection  it  has  with  it  is 
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simply  for  the  purpose  of  discharging  a  public  duty 
cast  upon  it  by  the  law-making  power  of  the  state.  It 
is  a  duty  performed  in  obedience  to  the  statute,  because 
the  legislature  has  seen  fit  to  delegate  the  power  and 
require  the  city  to  perform  a  public  service  in  which 
the  city  as  a  corporation  has  no  interest  other  than  as 
^  representative  of  the  state.  The  object  for  which  it 
^s  established  is  for  the  preservation  of  the  public 
health.  The  very  nature  of  the  functions  of  a  hospital 
shows  at  once  that  it  is  for  the  benefit  of  the  public 
health.  The  fact  that  patients  who  are  able  to  pay  are 
required  to  do  so  does  not  deprive  the  hospital  of  its 
eleemosynary  character,  or  permit  a  recovery  for  dam- 
ages on  account  of  the  contract  relations.  Parks  v. 
Northwestern  University,  218  111.  381.  The  amounts 
thus  received  are  not  for  private  gain,  but  contribute 
to  the  more  effectual  carrying  out  of  the  purpose  for 
which  the  hospital  was  founded.  Better  facilities  for 
the  care  and  treatment  of  the  sick,  both  of  the  poor  and. 
those  who  are  able  to  pay,  are  secured  by  the  establish- 
ment of  hospitals  like  that  of  defendant.  Also  facili- 
ties are  increased  by  the  receipt  of  the  money  from 
those  who  are  able  to  pay  in  whole  or  in  part  for  the 
benefits  received.  The  fact  that  the  work  done  at  the 
hospital  may  be  incidentally  commercial  in  its  char- 
acter, would  make  it  no  less  a  public  work.  The  ele- 
ment of  commercial  advantage  or  pecuniary  profit  to 
the  city  is  not  so  as  to  render  the  maintenance  of  the 
hospital  for  its  private  use.  Every  one  is  aware  that 
the  money  received  from  the  patients  of  a  hospital 
does  not  fully  compensate  for  the  treatment  admin- 
istered. Should  there  be  any  revenue  derived,  it  tends 
to  some  little  extent  to  lessen  the  public  taxes  paid  by 
tho  citizens.  A  city  hospital  is  open  to  all,  and  the 
treatment  is  the  same  whether  the  patient  pa^s  or 
not.  Compensation  is  never  a' condition  precedent  to 
the  entering  into  and  receiving  the  benefits  of  a  city 
hospital. 
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In  this  case  the  service  in  which  the  city  is  engaged 
is  purely  for  the  bonefit  of  the  public,  and  we  think  the 
case  falls  within  the  rule  which  exonerates  it  from  re- 
sponsibility for  the  consequences  of  its  servants'  neg- 
ligence. It  makes  no  difference  that  the  statute  does 
not  make  the  creation  of  a  hospital  compulsory,  as 
there  is  no  corporate  advantage  or  pecuniary  profit  to 
the  city,  and  it  is  not  to  be  held  responsible  because  it 
exercised  the  option  which  was  given  it.  Fisher  v. 
Boston,  104  Mass.  87.  In  the  case  of  Frazer  v.  City 
of  Chicago,  186  111.  485,  the  court  had  under  discussion 
the  erection  of  a  small-pox  hospital,  and  it  held  that 
this  was  clearly  within  the  police  power  of  the  city  and 
that  the  city  derived  its  authority  from  paragraph  77, 
section  1,  article  5,  chapter  24,  Hurd's  Revised  Statutes 
1905,  page  302.  In  the  case  of  Washingtonian  Home 
V.  Chicago,  157  111.  414-424,  the  court  spoke  of  '*a 
hospital  created  and  endowed  by  the  government  for 
general  charity." 

We  are  of  the  opinion  that  a  municipal  corporation 
in  the  operation  of  a  city  hospital  under  the  laws  of 
the  State  of  Illinois  is  in  the  exercise  of  police  power, 
and  is  acting  in  the  discharge  of  its  duty  imposed  by 
law  for  the  promotion  and  preservation  of  the  public 
health  and  general  welfare,  and  that  the  injury  com- 
plained of  in  the  declaration,  though  caused  by  the 
negligence  of  employes  of  the  hospital,  is  one  for 
which  the  city  is  not  liable,  because  the  employes  were 
performing  acts  which  the  corporation  was  empowered 
to  do  in  its  public  capacity,  and  therefore  the  maxim 
respondeat  superior  does  not  apply,  and  the  demurrer 
to  the  declaration  therefore  was  properly  sustained. 

The  judgment  of  the  Circuit  Court  wUl  be  affirmed. 

Affirmed. 
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Illinois  Central  Railway  Company  y.  Clinton  L«  Heath. 
Gen.  No.  4,653. 

1.  Ordinary  care — how  question  of  determined.  The  question 
of  ordinary  care,  where  the  evidence  is  conflicting,  is  one  of  fact 
to  be  determined  by  the  jury  from  all  the  evidence. 

Action  in  case  for  personal  injuries  Appeal  from  the  Circuit 
Court  9f  Kankakee  county;  the  Hon.  F.  L.  Hoofer,  Judge,  presid- 
ing. Heard  in  this  court  at  the  April  term,  1906.  Affirmed.  Opin- 
ion filed  October  16,  1906. 

W.  E.  Hunter,  for  appellant;  John  Ot.  Drennan, 
of  counsel. 

Lynn  &  Roe  and  T.  W.  Shields,  for  appellee; 
eJAMEs  W.  Keating,  of  counsel.  ^ 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  brought  by  appellee, 
Clinton  L.  Heath,  against  the  appellant,  Illinois  Cen- 
tral Railway  Company,  for  personal  injuries  sus- 
tained by  him,  resulting  in  the  loss  of  his  right  arm, 
vrliile  in  the  employ  of  the  appellant  as  a  switchman. 
The  case  was  submitted  to  a  jury,  and  the  verdict  was 
returned  against  appellant  for  $10,000.  A  motion  for 
a  new  trial  was  overruled,  and  the  court  entered  judg- 
ment for  $10,000,  from  which  this  appeal  is  prosecuted. 

The  principal  errors  relied  upon  and  urged  to  re- 
verse this  judgment  are,  that  the  verdict  is  not  sup- 
ported by  the  evidence,  that  the  injury  was  the  result 
of  appellee's  negligence,  and  that  erroneous  instruc- 
tions were  given  for  appellee. 

The  evidence  in  this  case  shows  that  Clinton  L. 
Heath,  appellee,  was  employed  by  the  appellant  as  a 
switchman,  that  his  duties  were  to  cut  off  cars,  couple 
and  uncouple  them;  that  while  working  in  Fordham 
Yards  near  Chicago  on  the  night  of  September  11, 
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1904,  about  ten  o'clock,  he  was  switching  and  distribut- 
ing cars  upon  the  different  tracks  under  orders  of 
engine  foreman  and  conductor  James  Murphy.  At  the 
time  of  the  injury  four  cars  were  being  switched,  and 
as  the  cars  came  towards  Heath,  the  conductor  or- 
dered him  to  cut  off  the  car  and  close  the  knuckle,  and 
in  obedience  thereto  appellee  stepped  across  the  track 
and  lifted  the  lever  to  let  the  cars  separate,  and  con- 
tinued to  walk  with  them  so  that  he  could  close  the 
knuckle  on  the  car  when  the  cars  got  far  enough  apart. 
When  the  cars  came  near  others  standing  on  the  track, 
he  took  hold  of  the  back  of  the  brake  rod  on  one  of 
the  cars  with  his  left  hand  and  was  reaching  to  strike 
the  Imucke  to  close  it,  when  he  stepped  into  a  hole, 
which  caused  him  to  lose  his  balance  and  pitch  for- 
ward, and  before  he  could  recover  the  knuckle  of  the 
car  caught  his  arm,  injuring  it  so  that  it  became  neces- 
sary to  have  it  amputated.  Appellee  testified  that  the 
knuckles  fasten  themselves  automatically,  and  can  be 
opened  with  a  rod  or  lever  to  the  side  of  the  car.  To 
close  the  knuckle,  he  testified,  you  have  to  move  it  in 
some  maimer,  your  hand  generally  is  the  way,  or  you 
can  kick  it  shut  with  your  foot,  and  that  the  men  in 
appellant's  yard  closed  the  knuckle  just  the  same  as  he 
closed  it,  either  with  the  foot  or  hand. 

The  question  whether  the  yard  where  appellee  was 
injured  was  in  a  reasonably  safe  condition  for  the  per- 
formance of  the  work  required  is  a  question  of  fact  for 
the  jury.  There  is  sufficient  evidence  in  the  record 
upon  which  to  base  the  verdict.  Appellee  testified 
that  he  felt  the  hole  as  he  stumbled  into  it,  and  lost 
his  arm  by  reason  thereof.  In  regard  to  the  hole  being 
there,  he  was  corroborated  by  Robert  Byms,  who  tes- 
tified that  he  saw  the  hole  and  that  the  track  was  in 
bad  shape.  Appellant's  witnesses,  the  track  foreman 
and  his  two  assistants,  testified  that  the  next  morning 
they  looked  for  holes  and  found  none.  Appellant 
argues  that  the  testimony  of  appellee    and  witness 
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Byms  on  this  point  is  not  convincing  and  that  it  was 
an  afterthought,  because  nothing  was  said  about  it  in 
the  statement  given  to  appellant's  claim  agent.  It  is 
not  to  be  expected,  in  the  condition  that  the  appellee 
was  at  the  time  the  statement  was  made,  that  every- 
thmg  would  be  contained  in  the  statement,  and  there 
is  no  evidence  to  the  effect  that  appellant's  claim  agent 
asked  particularly  in  reference  to  the  hole  in  the 
tracks.  The  jurors  saw  and  heard  the  witnesses,  and 
it  was  for  them  to  determine  the  weight  to  be  given  to 
the  testimony  and  to  judge  as  to  the  credibility  of  the 
witnesses. 

In  regard  to  the  injury  and  the  manner  in  which  it 
was  received,  the  testimony  of  the  appellee  is  uncon- 
tradicted, that  he  was  acting  under  the  order  of  James 
Murphy,  conductor  and  engine  foreman,  who  ordered 
him  to  **cut  off  that  car  and  close  the  knuckle,"  and 
that  in  doing  so  he  stepped  in  the  hole  and  received  the 
injuries  sued  for.  He  also  testified  that  the  knuckle 
could  not  be  closed  with  the  lever  and  there  was  no 
other  way  to  do  the  work  except  to  close  the  knuckle 
with  his  hand  or  his  foot,  and  this  was  the  way  it  was 
done  by  all  the  men  in  appellant's  yard.  Appellant 
failed  to  call  in  witnesses  James  Murphy,  conductor 
and  engine  foreman,  and  others  who  were  working 
with  the  appellee  at  the  time  of  the  injury,  and  con- 
sequently failed  to  present  facts  which  would  have 
served  as  a  f ound&.tion  for  the  arguments  they  now 
put  forth.  Appellant  argues  at  length  that  the  injury 
could  have  been  avoided  by  appellee  had  he  used  the 
rod  or  lever.  Whether  or  not  it  was  a  proper  place 
and  time  to  use  the  rod  or  lever  and  whether  or  not  the 
appellee  was  in  the  exercise  of  reasonable  care  for 
his  own  safety  were  questions  for  the  jury,  and  they 
have  decided  adverse  to  the  appellant.  We  do  not 
feel  warranted  in  disturbing  their  findings. 

Complaint  is  made  of  the  fifth  instruction  given  by 
the  court  for  appellee,  and  appellant  argues  that  it 
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failed  to  take  into  consideration  one  of  its  defenses, 
that  of  the  non-use  of  the  safety  appliance,  and  that 
it  is  therefore  erroneous  and  this  case  should  be  re- 
versed. Whether  or  not  an  instruction  is  bad  de- 
pends upon  the  evidence,  and  we  are  of  the  opmion 
that  the  evidence  in  this  case  does  not  show  that  the 
safety  appliance  was  applicable  at  the  time  of  the  in- 
jury, and  that  the  jury  were  sufficiently  instructed  as 
to  the  use  of  the  safety  appliance  under  that  part 
which  told  them  that  they  must  find  that  the  appellee 
was  in  the  exercise  of  ordinary  care  before  he  could 
recover.  The  mere  fact  that  a  car  is  equipped  with  an 
automatic  coupler  does  not  render  the  use,  non-use  or 
misuse  of  any  part  of  it  contributory  negligence  as 
a  matter  of  law.  We  think  the  jury  was  fairly  in- 
structed as  to  the  issues  in  the  case. 

Finding  no  error  in  the  record,  the  judgment  is  there- 
fore affirmed.    , 

A-ffirmed. 


Chicago  Great  Western  Railway  Company  v.  Letitia 

Westgate. 
Gen.  No.  4,666. 

1.  Verdict — wlten  not  set  aside,  A  verdict  will  not  be  set  aside 
where  the  evidence  is  conflicting,  unless  the  preponderance  is 
clearly  against  the  verdict  rendered. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  DeKalb  county;  the  Hon.  Chables  A.  Bishop,  Judge, 
presiding.  Heard  in  this  court  at  the  April  term,  1906.  Affirmed. 
Opinion  flled  October  16,  1906. 

J.  B.  Stephens,  for  appellant. 

Jones  &  Eogers,  for  appellee. 

Mr.  Justice  Wnj.is  delivered  the  opinion  of  the 
court. 
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The  appellee  in  this  case  was  a  practicing  physician 
and  surgeon  in  the  city  of  Sycamore,  DeKalb  county, 
Illinois,  and  in  December,  1904,  she  owned  and  man- 
aged a  private  hospital  where  sick  and  injured  persons 
were  treated  and  cared  for.  The  claim  of  appellee  in 
the  case  before  us  is  based  on  an  implied  contract  that 
appellant  was  to  pay  for  the  use  of  the  operating  room 
in  appellee  *s  hospital,  for  professional  services  of  ap- 
pellee as  physician  and  surgeon,  and  for  care,  nursing 
and  use  of  the  hospital. 

It  appears  from  the  evidence  that  on  the  night  of 
December  16,  1904,  appellant,  by  its  telegraph  opera- 
tor at  Sycamore,  notified  appellee  to  get  a  carriage 
and  come  to  its  station  at  midnight  and  take  an  in- 
jured man  to  her  hospital.  The  injured  man  was  to 
be  brought  from  the  west  on  one  of  the  appellant's 
trains.  Appellee  followed  these  directions.  She  went 
to  the  station  with  a  carriage,  received  the  injured 
man,  and  took  him  to  her  hospital,  which  was  reached 
about  1 :30  on  the  morning  of  December  1 7th.  The  man 
was  accompanied  by  a  physician  and  surgeon  repre- 
senting the  appellant  at  Byron,  Illinois,  a  town  about 
forty  miles  west  of  Sycamore.  On  arriving  at  the 
hospital,  the  physician  and  surgeon  of  the  railroad 
company  performed  an  operation  on  the  man,  and 
then  left  him  at  the  hospital  in  charge  of  appellee  and 
her  nurses,  and  also  with  a  local^  surgeon  of  appellant 
to  look  after  the  case.  Appellee  and  her  nurses  gave 
the  injured  man  their  undivided  attention  until  the 
following  Sunday  afternoon,  when  he  died. 

Soon  after  appellant,  through  its  claim  agent,  re- 
quested appellee  to  send  her  bill  for  her  services. 
This  appellee  did.  The  bill  was  composed  of  the  fol- 
lowing items : 

For  use  of  operating  room $10  00 

For  professional  services 15  00 

For  hospital  bill,   including  operating   room, 

nursing,  and  surgical  dressings 15  00 


148  Appellate  Courts  of  Illinois. 

Vol.  129.]  C.  G.  W.  Ry.  Co.  v.  Westgate. 

This  bill  not  being  paid,  appellee  brought  suit  in  a 
justice  court,  and  recovered  judgment  for  the  full 
amount.  From  this  judgment  appellant  appealed  to 
the  Circuit  Court  of  DeKalb  county,  where  the  case 
was  heard  before  a  jury,  and  a  verdict  was  rendered 
for  $40.  On  appellee  remitting  $3  for  surgical  dress- 
ings, it  appearing  from  the  evidence  that  they  were 
supplied  by  the  local  surgeon  in  charge  of  the  case,  a 
motion  for  new  trial  was  overruled,  and  judgment  was 
entered  on  the  verdict  for  $37.  From  that  judgment 
this  appeal  is  prosecuted. 

No  errors  are  assigned  on  the  instructions  of  the 
court,  and  no  objections  are  urged,  other  than  that  the 
verdict  is  excessive  and  not  sustained  by  the  evidence. 
The  plaintiff  was  running  a  private  hospital,  and  ap- 
pellant placed  the  injured  man  there  to  be  cared  for, 
and  subsequently  requested  appellee  to  present  her 
bill.  On  the  trial  appellant  asked  but  one  instruction, 
which  was  given.  That  instruction  told  the  jury  that 
plaintiff  could  not  recover  as  to  the  charge  of  profes- 
sional services,  unless  they  believed  from  the  evidence 
that  the  charge  was  the  reasonable,  usual,  ordinary 
and  customary  charge  for  like  services  in  like  cases. 
There  was  evidence  before  the  jury  that  these  charges 
were  the  usual  charges,  and  while  the  evidence  is  not 
absolutely  conclusive  on  that  question,  we  believe  it 
was  sufl&cient,  when  left  to  the  jury  under  proper  in- 
structions, to  sustain  the  verdict  and  the  judgment  of 
$37.    The  judgment  of  the  lower  court  is  afifirmed. 

Afflrmed. 
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DeKalb-Sycamore  Electric  Co.  v.  McCartney. 

DeKalb-Sycamore  Electrie  Company  t.  John  McCartney. 
Gen.  No.  4,657. 

1.  Verdict — when  not  set  aside.  A  verdict  clearly  sustained  by 
the  weight  of  the  evidence  will  not  be  interfered  with  upon  appeal. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  DeKalb 
county;  the  Hon.  Linus  C.  Ruth,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1906.  Affirmed.  Opinion  filed  Octo- 
ber 16,  1906. 

Cajbnes,  Dunton  &  Faisslee,  for  appellant. 

James  W.  Cliffe  and  J.  B.  Stephens,  for  appellee. 

Me.  Justice  'Willis  delivered  the  opinion  of  the 
court. 

This  was  a  suit  in  an  action  on  the  case,  by  appel- 
lee, John  McCartney,  in  the  Circuit  Court  of  DeKalb 
county,  against  appellant,  DeKalb-Sycamore  Electric 
Company,  for  injuries  sustained  by  appellee  in  a  collis- 
ion between  one  of  appellant's  trolley  cars  and  appel- 
lee's horse  and  buggy,  near  Sycamore,  Illinois,  on 
the  public  highway,  and  for  damages  to  appellee's 
horse  and  buggy.  The  case  was  tried  by  a  jury  and 
a  verdict  rendered  for  $157.50,  the  amount  of  the 
value  of  the  horse  and  the  repairs  to  the  buggy.  Ap- 
pellant made  a  motion  for  a  new  trial,  which  was 
denied,  and  judgment  was  entered  on  the  verdict,  from 
which  this  appeal  is  taken. 

No  error  is  argued,  except  that  the  verdict  and  judg- 
ment are  clearly  against  the  weight  of  the  evidence. 
We  will,  therefore,  consider  the  evidence,  to  determine 
whether  or  not  it  is  sufficient  to  support  the  verdict. 

On  the  morning  of  August  17,  1905,  appellee  drove 
from  his  home  in  the  country  to  the  city  of  Sycamore, 
and  after  transacting  some  business  there,  started  in 
the  afternoon  to  return  home.  He  drove  in  a  south- 
westerly direction  from  Sycamore  on  the  public  high- 
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way,  along  which  the  tracks  of  the  DeKalb-Sycamore 
Electric  Co.  are  laid,  until  about  at  the  city  limits, 
when  one  of  appellant's  trolley  cars  came  into  sight 
and  frightened  his  horse  so  that  it  became  unmanage- 
able and  while  in  this  condition  it  turned  upon  appel- 
lant's tracks  and  was  struck  by  the  car  coming  from 
DeKalb.  Appellant's  street  car  tracks  running  into 
Sycamore  from  DeKalb  lie  along  the  north  side  of 
the  highway  until  they  reach  the  city  limits  of  Syca- 
more and  there  they  turn  into  the  center  of  the  high- 
way by  means  of  a  reverse  curve.  The  place  where 
the  curve  lies  out  into  the  highway  is  partially  planked 
so  that  the  teams  using  the  road  cross  upon  them, 
and  it  was  at  this  place  that  the  collision  occurred.  Ap- 
pellee was  driving  along  the  highway  toward  his 
home,  and  before  he  reached  the  curve  his  horse 
became  frightened  at  the  approach  of  the  car  and 
plunged  from  one  side  to  the  other  and  was  struck  by 
the  car  just  as  it  turned  from  the  north  side  of  the 
highway  to  the  center.  The  horse  had  both  its  hind 
legs  cut  off  and  had  to  be  killed,  and  the  buggy  was 
damaged  to  the  extent  of  $7.50.  Appellee  sustained 
little  or  no  injury. 

It  is  the  contention  of  the  appellant  that  it  is  not 
liable,  for  the  reason  that  a  street  car  company  has  the 
same  right  with  its  street  cars  in  a  street  that  an  indi- 
vidual with  a  team  has,  and  is  only  bound  to  use  ordi- 
nary care  with  reference  to  the  latter 's  safety;  that  a 
street  car  company  is  not  responsible  for  injuries 
resulting  from  a  team  being  frightened  at  the  sight 
of  the  cars,  unless  it  fails  to  use  reasonable  care  to 
avoid  the  injury.  This  is  good  law,  no  doubt,  as  is 
the  rule  contended  for  in  the  cases  cited  in  respect  to 
the  street  cars  having  in  some  cases  a  superior  right 
to  that  of  a  driver  of  a  team. 

The  question  in  this  case,  however,  is,  whether  the 
motorman  in  charge  of  appellant's  car  was  exercising 
due  care  for  the  safety  of  the  appellee  under  all  the  cir- 
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cumstaiices.  The  testimony  for  appellant  shows  that 
the  motorman  was  running  at  the  rate  of  from  eigh- 
teen totwenty  miles  an  hour  when  five  or  six  hundred 
feet  from  where  the  collision  occurred,  and  slowed 
down  to  make  the  curve  to  a  speed  of  eight  miles  an 
hour.  Appellee  testified  that  the  car  was  going  at  the 
regular  speed  just  before  it  hit  him,  and  other  wit- 
nesses testified  that  the  car  was  going  at  a  high  rate 
of  speed  when  it  reached  the  curve  and  that  no  warn- 
ings were  sounded.  The  motorman  testified  that  the 
horse  did  not  move  up  to  the  time  of  the  collision,  while 
appellee  testified  that  the  horse  became  frightened 
several  rods  away,  and  he  is  corroborated  by  the  wit- 
ness Girden  Dennis,-  who  had  stopped  at  the  curve 
to  let  the  car  pass  before  crossing.  Dennis  also  testi- 
fied that  when  the  car  turned  into  the  curve  it  went 
right  towards  the  horse.  G.  H.  Blackman,  a  witness 
for  the  defendant,  testified  that  when  a  person  or  a 
team  was  placed  in  a  direct  line  with  the  track  beyond 
the  curve  in  the  highway,  the  car  would  appear  to  be 
directly  approaching  that  person  or  team.  It  may  be 
that  the  horse  did,  when  a  swiftly  moving  car  was 
veering  towards  it,  misjudge  its  direction,  and  in 
its  fright  jump  into  an  apparent  place  of  safety  which 
was  in  fact  directly  in  front  of  the  car  as  it  passed 
further  along  the  curve ;  but  if  the  motorman  had  had 
the  car  under  his  control  in  approaching  and  travel- 
ing along  the  curve,  he  would  have  been  able  to  stop 
it,  and  thus  have  avoided  the  collision.  If  the  motor- 
man  saw  McCartney  approaching  more  than  a  block 
and  one-half  away,  as  he  testifies,  knowing  as  he  did 
that  he  was  going  into  the  curve  to  the  center  of  the 
road,  he  should  have  had  the  car  under  his  control, 
and  thus  have  avoided  the  collision.  It  was  evident 
that  the  car  was  going  at  a  rapid  rate  of  speed,  else  it 
would  not  have  carried  the  horse  and  buggy  so  far 
as  the  proof  shows  it  did.  Appellant's  motorman  was 
bound  to  expect  persons  and  teams  would  be  using  the 
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crossing,  and  was  therefore  bound  to  have  his  car 
under  control  so  as  to  be  able  to  avoid  running  against 
persons  or  teams  lawfully  using  the  streets.  Both 
were  lawfully  upon  the  highway,  and  consequently 
appellee  was  entitled  to  the  protection  which  the  law 
allows  him,  that  appellant  would  so  manage  its  cars 
as  not  to  negligently  injure  him.  The  jury  were  justi- 
fied in  finding  that  appellant  *s  motorman  failed  to 
use  proper  care  and  to  understand  the  real  situation, 
and  failed  to  act  with  due  care  in  view  of  the  condi- 
tions, as  they  would  have  actually  appeared  to  him, 
had  he  been  controlled  by  due  circumspection.  The 
testimony  in  this  case  is  somewhat  conflicting,  yet  in 
the  absence  of  any  erroneous  ruling  upon  the  admis- 
sion of  evidence,,  or  in  the  instructions  of  the  court, 
we  are  disposed  to  accept  the  finding  of  the  jury  as 
decisive  of  the  facts.  It  is,  therefore,  our  opinion  that 
the  evidence  was  sufficient  to  warrant  the  jury  in  find- 
ing as  they  did,  and  we  find  in  the  record  no  reason 
why  the  verdict  and  judgment  rendered  thereon 
should  not  be  sustained. 
The  judgment  is  affirmed. 

Afflrmed. 


Chicago  &  Joliet  Electric  Railway  Company  y.  Anttiony 
Goebel)  Administrator. 

Gen.  No.  4,675. 

1.  Vebdict — when  set  aside  as  the  result  of  passion  or  prefur 
dice.  A  verdict  of  $7,000  in  an  action  for  death  caused  by  al- 
leged wrongful  act  is  clearly  the  result  of  passion  or  prejudice 
where  no  instruction  was  given  as  to  the  measure  of  damages 
and  no  evidence  appears  Justifying  the  rendition  of  so  large  a 
verdict,  and  the  entry  of  a  remittitur  of  $3,000  does  not  cure  the 
vice  inherent  in  such  a  verdict. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Appeal    from    the    Circuit  Court  of    Will    county;    the  Hon.  Dou- 
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RA^fCE  DiBELL,  Judse,  presiding.  Heard  in  this  court  at  the  April 
term,  1906.  Reversed  and  remanded.  Opinion  filed  October  16, 
1906. 

E.  Meees,  for  appellant. 
J.  W.  D'Abcy,  for  appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  against  appellant  for 
damages  on  account  of  the  death  of  plaintiff's  in- 
testate. The  declaration  alleges  that  the  death  of 
plaintiff  *s  intestate  was  caused  by  the  negligence  of 
appellant  in  operating  its  street  cars  over  and  upon  a 
certain  highway  just  outside  the  city  of  Joliet;  that 
appellant's  car  was  at  the  time  running  at  a  high  rate 
of  speed ;  that  it  failed  to  sound  a  gong  or  signal ;  that 
the  car  was  negligently  managed  and  controlled, 
whereby  the  plaintiff's  intestate,  while  riding  in  a 
buggy,  and  exercising  ordinary  care  for'  her  own 
safety,  was  struck  by  appellant's  car,  and  received 
injuries  from  which  she  died.  Appellant  filed  the 
general  issue,  and  the  case  was  heard  before  a  jury 
which  returned  a  verdict  for  plaintiff  for  $7,000.  A 
motion  for  a  new  trial  was  made,  whereupon  appellee 
remitted  $3,000.  The  motion  for  a  new  trial  was  then 
overruled,  and  judgment  was  entered  on  the  verdict 
for  $4,000.  From  that  judgment  this  appeal  is  prose- 
cuted. 

At  th^  point  where  the  accident  happened,  appellant 
*owns  and  controls  its  right  of  way,  except  where  the 
right  of  way  crosses  Smith  avenue  which  is  beyond 
the  limits  of  the  city  of  Joliet.  Appellant's  track  at 
this  point  runs  north  and  south,  and  Smith  avenue 
crosses  the  track  at  right  angles.  For  fifteen  years 
prior  to  the  accident  appellee  and  his  wife  lived  about 
four  or  five  blocks  west  of  this  crossing,  and  he  was  in 
the  habit  of  crossing  the  railroad  tracks  at  that  point 
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two  or  three  times  a  day;  he  knew  all  the  surround- 
ings and  was  thoroughly  familiar  with  the  lay  of  the 
land.  On  the  22nd  day  of  March,  1905,  about  seven 
o'clock  in  the  evening,  appellee  and  his  wife  started 
for  church  in  a  buggy,  appellee  riding  on  the  left  or 
north  side  of  the  buggy  as  they  proceeded  east.  Smith 
avenue  for  a  distance  of  about  two  blocks  west  of  the 
crossing,  is  a  level  and  much  traveled  road.  Along 
those  two  blocks  the  view  is  unobstructed  so  that  a  car 
on  appellant's  road  approaching  from  the  south  could 
be  seen  for  a  distance  of  nearly  a  thousand  feet.  The 
testimony  shows  that  this  car  was  running  at  a  speed 
of  from  ten  to  fifteen  miles  an  hour.  Appellee  testified 
that  when  he  was  about  two  hundred  feet  from  the 
tracks  he  looked  to  see  if  a  car  was  coming,  and  he 
looked  again  when  he  was  about  forty  feet  from  the 
tracks.  He  was  riding  in  a  top-buggy  with  the  side 
curtains  up.  He  testified  that  he  partially  rose  up  and 
looked  for  the  car,  that  he  saw  no  car  approaching, 
heard  no  signal,  and  therefore  allowed  the  horse  to 
walk  upon  the  tracks  where  the  accident  occurred. 

At  the  time  of  the  accident  appellee's  intestate  was 
sixty-one  years  of  age,  and  was  in  good  health.  She 
lived  with  her  husband  and  three  unmarried  children, 
two  sons  and  one  daughter ;  her  remaining  five  children 
were  grown  to  maturity  and  had  homes  of  their  own. 

Under  the  facts  as  presented  by  this  record,  the 
question  before  us  is,  whether  or  not  the  verdict  is 
excessive.  Upon  this  subject  the  Supreme  Court  in 
North  Chicago  Street  R.  R.  Co.  v.  Brodie,  156  111.  317, 
used  the  following  language  in  reference  to  a  former 
statute:  ''The  action  was  brought  under  the  act  of 
February  12,  1853.  The  second  section  of  the  act  pro- 
vides that  the  action  shall  be  brought  in  the  name  of 
the  personal  representatives  of  the  deceased  person, 
and  the  amount  recovered  shall  be  for  the  benefit  of  the 
widow  and  next  of  kin  of  the  deceased  person,  *and 
in  every  such  action  the  jury  may  give  such  damages 
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as  they  shall  deem  a  fair  and  just  compensation,  with 
reference  to  the  pecimiary  injuries  resulting  from 
such  death  to  the  wife  and  next  of  kin  of  such  deceased 
person,  not  exceeding  the  sum  of  $5,000. '  This  statute 
has  been  before  the  court  for  consideration  in  a  num- 
ber of  cases,  and  it  has  been  imiformly  held  that  dam- 
ages can  only  be  recovered  for  the  pecuniary  loss ;  that 
damages  for  the  bereavement,  for  pain  and  suffering, 
damages  by  way  of  solatium,— cajmot,  under  this  stat- 
ute, be  recovered.'' 

In  view  of  the  age  of  appellee's  intestate,  and  the 
family  relations,  'Hhe  amount  of  the  verdict,  and  the 
remittitur  made,  we  can  see  it  in  no  other  light  than 
that  the  jury  were  improperly  influenced  by  motives 
of  prejudice,  passion  or  sympathy,  or  that  there  was 
a  misconception  of  the  evidence  on  their  part,'  or  tliat 
the  verdict  was  the  result  of  all  these  combined.  The 
remittitur  does  not  cure  the  verdict  and  make  it  a  sup- 
port for  the  judgment.  To  so  hold  would  be,  in  our 
opinion,  to  substitute,  .in  effect,  the  opinion  of  the 
learned  trial  judge  and  our  opinion  for  the  verdict  of 
the  jury.  This  we  cannot  legally  and  rightfully  do  in 
a  case  where  the  verdict  is  so  manifestly  the  result  of 
improper  motives  or  influence  as  this  one  is.*'  North 
Chicago  R.  R.  Co.  v.  Hoffai^t,  82  111.  App.  539. 

There  were  no  instructions  given  to  the  jury  as  to 
the  measure  of  damages  to  be  allowed,  and  we  are  un- 
able to  tell  from  the  record  how  a  verdict  of  $7,000 
could  be  rendered. 

The  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

Mr.  Presiding  Justice  Dibell,  having  heard  this  case 
in  the  lower  court,  took  no  part  in  its  decision  here. 
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Chicago  &  Joliet  Electric  Railway  Company  y.  Zoie 

Lloyd. 

Gen.  TSq.  4,676. 

1.  Negligence  per  se — what  not.  It  is  not  negligence  per  se  for 
a  passenger  to  alight  from  a  moving  street  icar. 

Action  in  case  for  personal  injuj-ies.  Appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  Albert  O.  Marshall,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  term,  1906.  Affirmed. 
Opinion  nied  October  16,  1906. 

E.  Meebs,  for  appellant. 

DoNAHOE,  McNaughton  &  McKeown,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  case  commenced  by  the  appellee 
in  the  Circuit  Court  of  Will  county  to  recover  for  in- 
juries alleged  to  have  been  sustained  by  appellee  while 
alighting  from  one  of  the  appellant's  street  cars  at  the 
intersection  of  Collins  and  Liberty  streets  in  the  city 
of  Joliet.  The  declaration  contains  three  counts ;  the 
first,  on  motion  of  appellant,  the  jury  was  instructed 
to  disregard;  the  second  count  averred  that  appellant 
so  carelessly  and  negligently  managed,  controlled  and 
operated  its  street  railway  car,  that  the  plaintiff  in 
alighting  therefrom  was  thrown  off  and  from  the  car 
and  injured ;  the  third  count  averred  that  it  was  the 
duty  of  appellant  on  the  arrival  of  its  car  at  the  street 
intersection  to  give  appellee  an  opportunity  to  alight 
in  safety,  and  to  stop  its  car  and  allow  it  to  remain 
standing  long  enough  to  give  her  a  reasonable  oppor- 
tunity to  alight  in  safety ;  that  appellant  did  not  regard 
such  duty  and  after  its  car  had  been  stopped  at  such 
intersection,  negligently  started  the  same  whereby  ap- 
pellee was  thrown  off  and  from  the  car  and  injured. 
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Both  counts  aver  that  appellee  was  in  the  exercise  of 
ordinary  care  for  her  own  safety  at  the  time  of  at- 
tempting to  alight  from  the  car.  Appellant  filed  the 
general  issue,  and  the  case  was  submitted  to  a  jury, 
which  returned  a  verdict  for  $500  against  appellant. 
A  motion  for  a  new  trial  was  overruled,  a  judgment 
entered  on  the  verdict,  and  this  appeal  is  taken  to  re- 
new such  judgment. 

No  objection  is  urged  to  the  introduction  or  rejec- 
tion of  evidence,  and  the  only  error  relied  on  is  the 
refusal  of  the  trial  court  to  instruct  the  jury  that  under 
the  second  and  third  counts  the  appellant  was  not 
guilty.  Appellant's  theory  of  the  case  was  that  appel- 
lee attempted  to  get  off  a  moving  car  and  that  her  act 
in  so  doing  contributed  to  the  injury. 

The  evidence  shows  that  appellee  was  a  passenger  on 
appellant  *s  car  and  desired  to  get  off  at  the  north 
line. of  Liberty  street  as  the  car  was  going  north  on  Col- 
lins street.  There  was  considerable  evidence  touching 
the  question  whether  or  not  the  car  made  one  or  two 
stops  at  this  point.  The  appellant  contended  that  the 
car  never  came  to  a  full  stop  till  after  the  appellee  had 
been  thrown  on  to  the  ground  and  injured.  Appellee 
testified  that  she  gave  the  signal  for  the  car  to  stop 
and  went  to  the  rear  platform  to  get  off,  that  the  car 
either  came  to  a  full  stop  or  was  running  so  slowly 
that  she  could  not  tell  that  it  was  moving;  that  she 
stepped  down  onto  the  car  step  on  the  east  side  of  the 
ear,  took  hold  of  the  rail  on  the  front  end  of  the  rear 
platform  with  her  left  hand,  and  as  she  went  to  alight 
the  car  gave  a  sudden  jerk,  throwing  her  against  the 
car  and  from  the  car  to  the  street.  She  was  picked  up 
in  an  unconscious  condition,  carried  into  a  neighboring 
drug  store  and  from  there  to  her  home.  She  testified 
that  as  she  attempted  to  alight  the  car  had  passed  the 
north  line  of  Liberty  street  where  she  wished  to  get 
off.  The  appellee  was  corroborated  by  several  wit- 
nesses. 
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The  appellant  called  several  witnesses,  among  whom 
was  the  conductor  who  testified  that  he  got  the  signal 
from  the  appellee  and  stopped  his  car,  but  that  owing 
to  the  rails  being  slippery  it  did  not  stop  exactly  at  the 
north  line  of  Liberty  street ;  that  appellee  came  out  on 
the  rear  platform  before  the  car  stopped,  and  that 
he  told  her  to  **wait  till  it  stopped;**  that  she  stepped 
down  onto  the  step  and  off  the  platform  while  the  car 
was  still  slowly  moving,  took  two  or  three  steps  back- 
ward and  fell ;    that  the  car  stopped  once  only. 

There  was  a  conflict  of  evidence  as  to  whether  or  not 
the  car  stopped  once  or  twice  and  as  to  whether  it 
started  up  with  a  jerk.  Even  if  the  car  did  not  come  to 
a  complete  stop  when  the  appellee  attempted  to  alight, 
we  cannot  say  as  a  matter  of  law  that  she  cannot  re- 
cover. It  lias  been  held  that  a  passenger  is  not  guilty 
of  negligence  per  se  in  alighting  from  a  moving  street 
car,  and  this  car  may  have  come  so  near  to  a  stop  that 
it  was  an  invitation  to  appellee  to  alight.  In  Cicero 
Street  Ry.  Co.  v.  Meixner,  160  111.  320,  the  court  said : 
**The  rule  as  applicable  to  steam  railways  is  relaxed 
when  applied  to  horse  cars  or  street  railways.  (Terre 
Haute,  etc.,  Railroad  Co.  v.  Buck,  96  Ind.  346;  Stoner 
V.  Pennsylvania  Co.,  98  id.  384.)  Beach  on  Contribu- 
tory Negligence  (sec.  90)  says:  *It  is  well  settled  that 
it  is  not  contributory  negligence  per  se  for  one  to  alight 
from  or  board  a  moving  street  car,  and  here  again  we 
find  the  severity  of  the  rule  as  applicable  to  steam 
railways  essentially  relaxed.'  Booth  on  Street  Rail- 
way Law  (sec.  336)  lays  down  the  same  rule  in  the 
following  language:  *  Although  the  act  of  boarding  a 
car  while  in  motion  is  always  attended  with  some  risks, 
the  rules  applicable  to  persons  entering  cars  operated 
by  steam  are  not  usually  applied  with  the  same  strict- 
ness to  street  railways  operated  by  horse  power.  It 
is  a  general  rule  established  by  numerous  decisions, 
that  if  a  person  who  has  the  free  use  of  his  faculties 
and  limbs  has  given  proper  notice  of  his  desire  to  be 
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taken  up,  and  the  speed  of  the  car  has  been  slackened 
in  the  usual  manner,  it  is  not  negligence  per  se  to  at- 
tempt to  get  on  while  it  is  moving  slowly,  and  that 
if  a  person  is  injured  under  such  circumstances  the 
question  of  his  contributory  negligence  is  ordinarily 
one  of  fact  for  the  jury.  The  doctrine  is  established 
in  nearly  all  of  the  states  where  the  question  has 
arisen,  that  it  is  not  negligence  per  se  for  a  passenger 
to  board  or  alight  from  a  street  car  operated  by  horse- 
power, and  the  question  of  contributory  negligence  is 
one  of  fact  for  the  jury/  **  In  Springfield  Ry.  Co.  v. 
Hoeffner,  175  HI.  634,  the  same  principle  was  again 
enunciated  in  the  following  language:  **It  has  been 
held  by  this  court,  that  it  is  not  negligence  per  se  for  a 
passenger  to  board  or  alight  from  a  street  car,  oper- 
ated by  horse-power,  while  it  is  in  motion  (North 
Chicago  Street  Railroad  Co.  v.  Williams,  140  111.  275) ; 
also,  that  it  is  not  negligence  per  se  for  a  passenger  to 
board  or  alight  from  a  street  car,  propelled  by  elec- 
tricity, while  it  is  in  motion  (Cicero  Street  Railway 
Co.  V.  Meixner,  160  HI.  320) ;  also  that  it  is  not  negli- 
gence per  se  for  a  passenger  to  get  on  or  off  a  moving 
street  car,  whose  motive  power  is  a  cable  (North 
Chicago  Street  Railroad  Co.  v.  Wiswell,  168  111.  613). 
In  all  such  cases  of  getting  on  or  off  street  cars  while 
they  are  in  motion,  whether  such  cars  are  propelled  by 
horse-power,  electricity,  or  cable,  the  question,  whether 
or  not  the  passenger  has  used  due  care  for  his  safety, 
or  whether  or  not  he  has  been  guilty  of  contributory 
negligence,  is  a  question  of  fact  to  be  submitted  to  the 
jury,  and  to  be  determined  by  them  from  the  circum- 
stances surrounding  the  case.'* 

The  only  question  before  us  is  as  to  the  sufficiency  of 
the  evidence  to  sustain  the  verdict,  and  we  think  it  was 
for  the  jury  to  determine  from  all  the  evidence  whether 
or  not  the  appellee  by  her  carelessness  contributed  to 
her  injuries. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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Chicago  and  Soathern  Traction  Company  t.  Martha  A. 
Oaines  et  al. 

Gen.  No.  4,08  7. « 

1.  Attobitet's  fees — what  ihauld  he  allowed  upon  dismissal  of 
petition  to  condemn  land.  Upon  the  dismissal  of  a  petition  to 
condemn  land,  attorney's  fees  should  be  allowed  to  the  several 
defendants  who  have  employed  counsel,  for  the  amount  of  fees 
actually  paid.  If  reasonable,  or  for  the  amount  of  fees  for  which 
such  several  defendants  have  become  liable,  if  reasonable,  to  the 
extent  of  the  work  proper  to  be  done  and  actually  done  up  to 
the  time  of  such  dismissal.  No  fees,  however,  should  be  allowed 
for  services  rendered  in  preparation  for  a  trial  upon  the  merits 
where  the  dismissal  was  ordered  before  it  became  necessary  to 
make  such  preparation. 

Condemnation  proceeding.  Appeal  from  the  Circuit  Court  of 
Will  county;  the  Hon.  Albert  O.  Mabshall,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1906.  Reversed  and  re- 
manded.   Opinion  nied  October  16,  1906. 

J.  L.  O'DoNNELL  and  T.  F.  Donovan,  for  appellant; 
Charles  F.  Davis,  of  counsel. 

F.  D.  Jordan,  A.  F.  Knox,  E.  C.  Akin,  J.  T.  Dona- 
HOE,  Coll  McNaughton,  J.  A.  McE[eown,  Byran  Hut- 
chinson, C.  E.  Antram,  D.  F.  Higgins,  Edward  Cor- 
LETT  and  George  J.  Clare,  for  appellees. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

The  Chicago  &  Southern  Traction  Company  filed  a 
petition  in  the  Circuit  Court  of  Will  county  to  con- 
demn a  right  of  way  for  a  street  and  interurban  rail- 
way across  many  tracts  of  land.  The  owners  of  the 
lands  were  summoned,  and  different  owners  so  made 
defendants  employed  different  attorneys,  who  filed 
written  appearances  for  their  several  clients,  and  also 
filed  written  motions  to  dismiss  the  petition  for  vari- 
ous reasons  set  forth,  but  chiefly  that  the  petition  did 


Second  District — ^A,  D,  1906.  161 

Chicago  &  Southern  Traction  Co.  v.  Oaineb. 

not  show  a  state  of  facts  which  would  authorize  the 
condemnation  of  a  way  across  these  lands  for  a  street 
and  interurban  railway.  Thereupon  the  petitioner  re- 
organized under  the  general  railroad  law,  and  dis- 
missed the  petition  to  condemn,  at  its  costs,  and  filed 
a  new  petition  against  the  same  defendants  to  condemn 
the  same  way  across  the  same  lands,  which  new  peti- 
tion was  filed  in  the  County  Court  of  Will  county, 
and  the  land  owners  were  again  summoned  in  that  case. 
Upon  the  dismissal  of  said  original  petition  in  the 
Circuit  Court  the  several  land  owners  applied  for  an 
allowance  for  attorney's  fees  and  expenses.  After 
some  delay  proofs  were  heard  and  an  order  was  en- 
tered making  a  separate  allowance  to  each  of  twelve 
land  owners  or  sets  of  land  owners.  Petitioner  prayed 
and  was  granted  an  appeal  to  this  court  from  each 
separate  allowance,  perfected  each  appeal,  filed  one 
bill  of  exceptions,  and  filed  in  this  court  twelve  records, 
each  apparently  identically  the  same  in  every  par- 
ticular, except  that  each  contains  a  different  appeal 
bond,  and  that  on  each  record  a  different  title  pre- 
cedes the  assignment  of  errors.  Afterwards  by  stipu- 
lation the  twelve  appeals  were  consolidated  in  this 
court. 

Appellant  seems  to  contend  that  as  it  did  not  dis- 
miss its  petition  with  intent  to  prejudice  appellees, 
and  as  there  was  no  trial,  they  should  not  be  allowed 
attorney's  fees.  Sanitary  Dist.  v.  Bernstein,  175  111. 
215,  holds  that  the  act  here  relied  upon  includes  any 
dismissal  of  the  petition.  Appellant  contends  that 
there  should  have  been  only  one  joint  allowance  to  all 
appellees.  We  hold  that  under  the  language  of  the 
act  those  appellees  who  had  joined  in  hiring  an  attor- 
ney and  had  jointly  paid  an  attorney  or  had  become 
jointly  liable  to  pay  an  attorney,  were  entitled  to 
have  a  joint  allowance,  if  the  sum  was  just,  and  that 
any  appellee  who  separately  hired  an  attorney  and 
paid  him  for  the  service,  or  became  separately  liable 
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to  pay  him,  was  entitled  to  a  separate  allowance,  if 
the  sum  was  just. 

That  part  of  section  ten  of  the  Eminent  Domain 
Act  here  involved  is  as  follows:  **In  case  the  peti- 
tioner shall  dismiss  said  petition  before  the  entry  of 
such  order,  •  •  •  then  such  court  or  judge  shall, 
upon  application  of  the  defendants  to  said  petition,  or 
either  of  them,  make  such  order  in  said  cause  for  the 
payment  by  the  petitioner  of  all  costs,  expenses  and 
reasonable  attorney's  fees  of  such  defendant  or  de- 
fendants paid  or  incurred  by  such  defendant  or  de- 
fendants in  defense  of  said  petition,  as  upon  the  hear- 
ing of  such  application  shall  be  right  and  just,  and 
also  for  the  payment  of  the  taxable  costs/*  The  tax- 
able costs  have  been  adjudged  against  petitioner  and 
are  not  here  questioned.  The  petition  stated  that  peti- 
tioner was  a  corporation  authorized  to  build  a  street 
railway  through  certain  named  cities  and  villages 
and  to  build  an  interurban  railway  through  and  be- 
tween said  cities  and  villages.  It  did  not  assert  any 
other  or  greater  authority.  It  did  not  set  up  any 
special  facts  or  circumstances  which,  at  this  part  of 
its  line,  required  it  to  depart  from  the  street  or  high- 
way and  traverse  the  many  tracts  of  land  owned  by 
the  appellees.  Its  only  allegation  having  any  possi- 
ble bearing  upon  that  subject,  was  **that  the  above  de- 
scribed property  is  necessary  for  the  tracks,  switches, 
side  tracks  and  other  appliances  required  for  the 
operation  of  petitioner's  railroad.''  This  was  a  mere 
conclusion  of  the  pleader,  not  based  upon  any  facts 
set  forth.  If  petitioner  was  a  street  railroad  cor- 
poration, it  could  only  go  outside  the  highways  to 
avoid  some  obstruction,  and  none  was  alleged.  It 
therefore  could  not  maintain  this  proceeding,  unless 
it  was  a  corporation  combining  the  corporate  powers 
of  a  street  railway  and  a  general  commercial  railroad. 
This  depended  upon  the  statutes  of  our  state,  and 
could  be  hardly  said  to  be  a  doubtful  proposition. 


Second  District— A,  D,  1906,  163 

Chicago  &  Southern  Traction  Ca  v.   Gaines. 

Chicago  &  Southern  Traction  Co.  v.  Flaherty,  222  HI. 
67.   As  appellees  all  moved  to  dismiss  the  petition 
for  lack  of  authority  to  condemn  these  lands,  we  are 
of  opinion  that  they  could  not  justly  charge  against 
the  petitioner  the  expense  of  preparing  for  trial  before 
the  motions  to  dismiss  had  been  heard  and  decided. 
Before  the  motions  were  argued,  the  petitioner  re- 
^^gmized  as  a  general  railroad  corporation,  dismissed 
this  proceeding  and  began  another  suit  to  condemn 
^be  same  lands  under  its  newly  acquired  authority; 
fender   such  circumstances   we   are   of  opinion  that 
petitioner  was  only  liable  in  this  cause  for  attorney's 
^ees  fox  preparing  and  filing  the  appearances  of  the 
several  appellees  and  the  several  motions  to  dismiss 
tfle  petition,  and  for  such  preparation  as  their  sev- 
^l^^  ^ttorpeys  made  for  the  hearing  and  argument  of 
the  tdotions  to  dismiss.     They  were  entitled  to  recover 
frorti  petitioner  what  they  had  either  jointly  or  sever- 
ally Paid  to  their  respective  attorneys  for  that  serv- 
ice,   Or  had  become  liable  to  pay  therefor  either  by 
e^pt'ess  or  implied  contract,  so  far  as  the  same  should 
apP;?ar  to  be  right  and  just. 

^  »^^  lowest  aggregate  sum  testified  to  by  the  attor- 
tifirys  for  the  several  appellees,  and  by  the  other  attor- 
iievs  called  by  them  as  experts,  amounted  to  $1,025, 
and  the  highest  estimate  amounted  to  $1,190,  for  the 
services  rendered.    The  extravagance  of  such  charges 
is  evident  when  they  are  added  together.    The  total 
cf  the  sums  allowed  by  the  court  was  $435.    We  fully 
approve  this  reduction.     But  after  carefully  study- 
ing the  testimony  offered  by  appellees  we  find  that  in 
no  case  was  a  basis  laid  for  an  allowance  for  those 
services  for  which  petitioner  can  justly  be  held  liable 
in  this  case.    In  every  case,  except  that  of  Arnold, 
the  sum  testified  to  covered  a  visit  to  the    prem- 
ises, and  a  preparation  for  a  trial  of  the  case  upon 
the  merits.     One  attorney  appeared  alone  for  seven 
sets  of  land  owners.    Of  course  he  could  require  but 


164  Appellate  Courts  of  Illinois. 

Vol.  129.]     Chicago  &  Southern  Traction  Co.  v.  Gaines. 

one  preparation  to  argue  the  motion  to  dismiss,  and 
it  would  not  be  reasonable  or  just  that  appellant 
should  payvf  or  more  than  one  such  preparation  by  him. 
He  did  not  show  how  much  time  he  spent  in  preparing 
for  that  motion,  but  he  testified  to  the  value  of  his  serv- 
ice for  each  client  separately,  and  the  sum  for  all  his 
clients  was  $500,  and  his  clients  were  allowed  $210 
therefor.  There  is  no  proof  that  his  clients  have  paid 
him  any  such  sum  for  that  service  or  that  they  have 
incurred  liabilities  to  that  amount  for  that  service. 
He  had  separate  maps  prepared  for  six  of  these 
tracts,  paying  $10  for  each  of  five  maps  and  $17.50 
for  another.  He  included  in  his  estimate  of  the  value 
of  his  services  a  study  of  the  subject  of  consequential 
damages  and  a  preparation  of  two  cross-petitions 
which  he  did  not  file.  Several  of  the  attorneys  in- 
cluded in  their  estimates  an  examination  of  the  title 
of  their  respective  clients.  For  none  of  these  services 
would  it  be  just  to  hold  petitioner  liable  in  this  case. 
They  bore  no  relation  to  the  motion  to  dismiss.  Ap- 
pellees will  have  the  full  benefit  of  such  preparation 
in  the  new  suit  to  condemn,  where  the  proof  shows  the 
same  attorneys  have  again  appeared.  Except  in 
Arnold's  case,  no  proof  was.  made  as  to  the  time 
spent  in  preparing  and  filing  the  motion  to  dismiss 
and  in  preparing  for  the  hearing  of  tliat  motion,  nor 
any  proof  as  to  the  value  of  such  services.  With  no 
proof  as  to  how  far  the  several  attorneys  had  gone  in 
that  preparation  nor  how  much  time  they  had  spent  on 
that  subject,  there  was  no  proof  which  petitioner  could 
meet  or  controvert  as  to  the  necessity  for  spending  so 
much  time  and  labor  in  such  preparation  nor  as  to  the 
value  of  such  services.  In  Arnold's  case  the  time  so 
spent  was  shown,  but  he  did  not  show  whether  he  had 
a  contract  with  his  attorney  for  this  service.  For  all 
that  appears  his  attorney  may  have  agreed  to  attend 
to  this  motion  for  his  client  for  some  definite  sum,  or 
he  may  have  since  agreed  with  his  attorney  what  that 
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compensation  should  be,  or  his  attorney  may  have 
since  made  a  charge  against  him  therefor;  or  Attiold 
may  have  paid  his  attorney  in  full  thereof;  or  his  at- 
torney may  have  agreed  not  to  require  anything  for 
this  service,  because  of  his  retention  in  the  new  suit. 
If  there  was  such  a  prior  contract  or  subsequent 
charge,  agreement,  payment,  or  settlement,  Arnold 
could  not  recover  more  than  the  sum  which  he  so  paid 
or  became  liable  to  pay  for  said  service.  It  was  essen- 
tial that  each  defendant  claiming  an  allowance  should 
show  what  attorney's  fees  he  had  paid  or  incurred  for 
this  service.  Chicago  &  Southern  Traction  Co.  v. 
Flaherty,  supra.  Most  of  the  appellees  did  noit  show 
that  they  had  not  paid  their  attorneys  for  this  service, 
except  that  the  testimony  for  one  of  said  appellees 
might  perhaps  justify  the  inference  that  payment 
had  not  been  made.  The  attorney  for  one  appellee 
testified  that  he  was  not  sure  that  he  could  recover 
anything  from  his  client  for  this  service,  under  the  ar- 
rangement existing  between  them. 

The  real  questions  involved  were  what  attorney's 
fees  had  these  several  appellees  paid,  or  what  would 
they  have  to  pay  to  their  respective  attorneys,  for 
preparing  and  filing  their  appearances  and  their 
motions  to  dismiss,  and  for  making  such  preparations 
to  argue  said  motions  as  they  did  make  before  the  dis- 
missal, and  were  such  attorney's  fees  reasonable  and 
justt  These  questions  seem  to  have  been  lost  sight 
of  in  putting  in  the  proofs,  which  were  almost  wholly 
directed  -to  a  very  general  statement  of  the  entire 
service  rendered,  without  showing  how  much  of  that 
time,  and  labor  was  spent  in  preparation  for  a  hearing 
upon  the  motion  to  dismiss,  and  to  the  question  what 
would  be  a  customary  charge  for  the  entire  service 
rendered.  The  proofs  for  appellees,  Arnold  and 
Steger,  were  the  only  ones  that  were  at  all  directed  to 
the  true  issues.  As  this  matter  must  be  heard  again 
in  the  court  below,  we  suggest  that  another  element 
was  omitted  in  all  the  proofs,  though  we  should  not 
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reverse  the  present  allowance  for  that  omission. 
Where  there  is  no  contract  and  has  been  no  payment 
or  settlement  or  charge,  it  is  not  sufficient  to  prove 
merely  what  are  the  usual  and  customary  charges  for 
such  legal  services  in  the  court  and  county  where  they 
were  rendered.  The  inquiry  should  be  what  is  usually 
and  customarily  charged  and  paid  for  such  services 
in  such  court  as  between  parties  competent  to  contract, 
or  where  the  fee  is  the  subject  of  contract.  Reynolds 
V.  McMillan,  63  111.  46;  L.,  N.  A.  &  C.  Ey.  Co.  v.  Wal- 
lace, 136  111.  87;  Metheny  v.  Bohn,  164  111.  495;  Mo- 
Mannomy  v.  C.  D.  &  V.  E.  E.  Co.,  167  111.  497;  Dorsey 
v.  Com,  2  HI.  App.  533. 

The  consolidation  authorizes  us  to  determine 
whether  appellees  should  pay  the  costs  in  all  twelve 
appeals.  As  already  stated,  the  twelve  records  are 
substantially  alike.  The  order  appealed  from  covered 
but  three  pages ;  there  was  but  one  bill  of  exceptions, 
which  included  all  the  proofs  relating  to  each  allow- 
ance; and  we  are  of  opinion  appellant  should  have 
filed  one  record,  showing  the  perfection  of  each  appeal, 
and  should  have  asked  leave  to  assign  all  the  errors 
upon  that  one  record.  The  cost  of  each  of  these  twelve 
records  is  taxed  at  $50  in  this  court,  and  we  presume 
that  appellant  paid  the  clerk  $10  upon  filing  each  rec- 
ord, making  an  original  outlay  of  $720  besides  any 
other  costs  incurred  in  each  case  before  the  consolida- 
tion. This  would  cast  about  as  severe  a  burden  upon 
appellees,  as  appellees  sought  to  cast  upon  appellant 
by  the  proofs  they  introduced.  The  order  will  be  that 
all  the  appellees  pay  only  the  costs  taxed  in  No.  4,687, 
Chicago  &  Southern  Traction  Co.  v.  Gaines,  et  al.,  both 
before  and  since  consolidation,  including  the  cost  of 
one  record,  and  that  appellant  do  not  recover  the  costs 
advanced  by  it  in  the  other  eleven  cases. 

The  order  of  the  court  below  as  to  all  the  appellees 
is  reversed,  and  the  cause  is  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Reversed  and  remanded. 
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Joseph  Biya  ?•  City  of  Spring  Talley. 
9en.  No.  4,606. 

1.  Bill  of  exceptions — what  not  office  of.  It  is  not  part  of  the 
office  of  the  bill  of  exceptions  to  preserve  the  pleadings  and 
judgment  of  the.  court  below. 

2.  Bill  of  exceptio2?s — w?Mt  not  office  of.  It  is  an  improper 
practice  to  undertake  to  use  the  bill  of  exceptions  for  the  pur- 
pose of  preserving  exceptions  to  the  ruling  of  the  court  upon  a 
demurrer  to  a  declaration. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Bureau 
county;  the  Hon.  Richard  M.  Skinneb,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1906.  Stricken  from  docket.  Opin- 
ion filed  October  16,  1906. 

J.  L.  Murphy,  for  appellant. 
C.  M.  HoLLEBicH,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

The  so-called  ** record"  filed  in  this  case  contains  a 
praecipe  for  a  summons,  a  stipulation  of  attorneys 
and  a  bill  of  exceptions,  together  with  a  certificate  of 
the  clerk  that  it  is  a  true  copy  of  such  bill  of  excep- 
tions, stipulation  and  praecipe.  Upon  this  appellant 
has  assigned  errors.  There  is  no  record  here  showing 
the  proceedings  and  judgment  of  the  court  below.  It 
is  true  that  the  bill  of  exceptions  sets  out  certain 
pleadings  and  states  that  a  certain  judgment  was 
rendered  thereon.  It  is  no  part  of  the  office  of  a  bill 
of  exceptions  to  preserve  the  pleadings  and  judgment 
of  the  court  below.  A  transcript' filed  here  containing 
only  the  bill  of  exceptions,  and  omitting  the  record  of 
the  proceedings  of  the  court  below  certified  by  the 
clerk,  does  not  bring  a  case  before  this  court  for  ad- 
judication. It.  is  the  clerk  who  must  transcribe  the 
pleadings  and  judgment  and  certify  thereto.  O'Don- 
nell  et  al.  v.  Quinn,  100  111.  App.  5.    This  court  cannot 
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take  jurisdiction  of  a  supposed  legal  controversy  by 
virtue  of  a  stipulation  of  attorneys.  There  is  no  rec- 
ord of  the  court  below  before  us  and  no  question  for 
our  consideration.  Moreover  the  only  office  sought  to 
be  performed  by  this  bill  of  exceptions  is  to  preserve 
an  exception  to  the  ruling  of  the  court  upon  a  demur-,  . 
rer  to  a  declaration ;  and  it  is  improper  practice  to  use 
a  bill  of  exceptions  for  that  purpose.  Burke  v.  C.  &  N". 
W.  By.  Co.,  108  111.  App.  565.  The  order  takmg  the 
cause  for  decision  will  be  vacated  and  the  cause 
stricken  from  the  docket. 

Stricken  from  docket. 


Anna  M.  Carlson  ?•  Wilhelmina  Koerner; 
Gen.  No.  4,699. 

1.  Final  decree — what  does  not  preclude  right  to.  The  fact 
that  an  order  has  been  entered  which  practically  disposes  of  the 
subject-matter  of  the  suit,  does  not  preclude  the  entry  of  a  final 
decree,  as  it  is  to  the  final  decree  that  the  parties  must  look  to 
ascertain  their  rights  as  adjudicated  in  the  cause. 

2.  Equity — jurisdiction  of,  to  enforce  covenants  of  lease.  Equity 
has  jurisdiction  to  prevent  the  use  of  demised  premises  for  pur- 
poses other  than  those  provided  for  in  the  lease  thereof. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Will  county; 
the  Hon.  Dorrance  Dibell,  Judge,  presiding.  Heard  in  this  court 
at  the  AprU  term,  1906.    Affirmed.    Opinion  filed  October  16,  1906. 

F.  M.  Fahey,  for  appellant. 
Cowing  &  Young,  for  appellee. 

I^Ir.  Justice  Willis  delivered  the  opinion  of  the 
court. 

Wilhelraina  Koemer>  appellee,  filed  her  bill  in  chan- 
cery in  the  Circuit  Court  of  "Will  county,  alleging  she 
was  in  possession  and  control  of  certain  premises 
therein  described;  that  Anna  M.  Carlson,  appellant, 
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held  said  premises  under  a  lease  dated  September  19, 
1904;  that  by  the  terms  of  said  lease  appellee  was  en- 
titled to  go  upon  the  premises  for  the  purpose  of  doing 
the  fall  plowing;  that  she  attempted  to  go  upon  the 
said  premises  for  this  purpose,  but  was  prevented 
from  doing  so  by  Anna  Carlson ;  that  if  she  was  pre- 
vented from  doing  the  fall  plowing  it  would  cause  her 
an  irreparable  injury;  that  Anna  Carlson  was  wholly 
insolvent  and  financially  irresponsible,  and  praying 
for  an  injunction  to  restrain  the  said  Anna  Carlson 
from  interfering  with  her  going  upon  the  said  prem- 
ises for  the  purpose  of  doing  her  fall  plowing.  Appel- 
lant filed  her  answer  denying  appellee's  possession 
and  claiming  to  hpld  the  premises  under  another  lease 
dated  April  21,  1902,  to  her  husband,  John  Carlson, 
since  deceased,  an^  alleged  that  the  lease  dated  Sep- 
tember 19,  1904,  had  been  obtained  by  fraud,  coercion 
and  duress.  A  temporary  injunction  was  granted 
upon  aflSdavits  filed,  and  the  court  entered  a  tempo- 
rary order  giving  appellant  an  option  to  plow  the  land 
in  ten  days,  and  if  not  done  the  appellee  was  to  enter 
and  plow  the  land,  this  to  be  without  prejudice  to  the 
rights  of  complainant,  and  the  court  retained  juris- 
diction of  the  cause  to  determine  the  rights  of  the 
parties  and  for  all  purposes  that  might  arise  upon  a 
full  hearing. 

Upon  the  full  hearing  upon  the  bill,  answer  and  rep- 
lication thereto,  before  another  chancellor,  the  court 
found  the  issues  in  favor  of  the  complainant ;  that  the 
lease  dated  April  21,  1902,  had  been  terminated  by 
agreement  of  parties,  and  that  Mrs.  Carlson  held  the 
premises  under  the  lease  of  September  19,  1904;  that 
said  lease  provided  that  Mrs.  Koerner  reserved  the 
privilege  of  plowing  the  stubble  ground  after  Mrs. 
Carlson  had  secured  the  grain  grown  thereon ;  that  she 
had  secured  the  grain  prior  to  the  commencement  of 
this  suit,  but  had  prevented  Mrs.  Koerner  from  going 
upon  the  premises  for  the  purpose  of  plowing  the  stub- 
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ble  ground  and  that  a  portion  of  the  stubble  ground 
remained  unplowed  at  the  time  said  decree  was  en- 
tered; that  said  stubble  ground  should  be  plowed  in  the 
fall,  and  that  it  would  be  an  irreparable  injury  if  com- 
plainant was  not  permitted  to  plow  the  same ;  and  the 
court  entered  a  decree  thereon  and  restrained  defend- 
ant from  preventing  complainant  going  upon  said 
premises  and  plowing  the  stubble  ground  remaining 
unplowed,  and  decreed  that  defendant  pay  the  costs, 

The  appellant  contends  that  a  person  has  no  right 
to  a  final  decree  after  an  order  has  been  entered  which 
practically  disposes  of  the  subject-matter,  and  that 
the  order  entered  in  this  case  at  the  time  the  tempo- 
rary injunction  was  granted  did  dispose  of  this  case. 
We  think  this  contention  is  not  well  founded,  for  the 
reason  that  the  rights  of  parties  depend  upon  the  final 
decree  entered  in  the  case,  and  not  upon  any  prior 
order,  and  it  is  to  the  final  decree  that  the  parties  must 
look  to  ascertain  their  rights  as  adjudicated  in  the 
case.  Appellant  argues  that  no  irreparable  injury  was 
shown.  That  complainant  would  suffer  irreparable 
injury  is  sufficiently  shown  by  the  evidence.  That  this 
is  a  case  where  equity  properly  should  take  jurisdic- 
tion is  beyond  question.  The  law  is  well  settled  that 
whenever,  under  the  terms  of  a  lease,  the  lessee  is  re- 
stricted to  the  use  of  the  demised  premises  in  a  par- 
ticular manner  or  for  a  specified  purpose,  a  violation 
of  the  covenant  by  the  use  of  the  premises  in  a  diflfer- 
ent  manner  or  for  another  purpose  affords  ground  for 
the  interposition  of  equity  by  injunction,  and,  in  all 
cases,  a  court  of  equity  is  regarded  as  the  appropriate 
forum  for  administering  relief,  the  jurisdiction  being 
based  in  part  upon  the  principles  analogous  to  those 
which  govern  the  equitable  remedy  of  specific  per- 
formance, and  in  part  upon  the  necessity  of  prevent- 
ing a  constantly  returning  grievance  resulting  from  a 
continuing  breach  of  the  covenant  which  cannot  be 
adequately  compensated  by  an  action   for    damages. 
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High  on  Injunptions  (3rd  Ed.),  Vol.  1,  Sec.  436,  pages 
327-8.  In  respect  of  purely  negative  covenants  an- 
nexed to  or  contained  in  contracts  for  leases,  courts  of 
equity  will  frequently  interpose  by  injunction  and  in- 
directly enforce  specific  performance  of  such  negative 
covenants  by  prohibiting  their  breach ;  and  it  seems  to 
be  well  settled  that  where  there  is  an  express  negative 
covenant,  courts  of  equity  will  entertain  bills  for  in- 
junction to  prevent  their  breach,  although  the  same  will 
occasion  no  substantial  injury,  or  though  the  damages, 
if  any,  be  recoverable  at  law.  This  is  upon  the  prin- 
ciple that  the  owner  of  the  land  selling  or  leasing  it 
may  insert  in  a  deed  or  contract  just  such  conditions 
and  covenants  as  he  pleases  touching  the  mode  of  en- 
joyment and  use  of  the  land.  The  grantor  or  lessor 
having  expressly  stipulated  that  the  grantee  or  lessee 
shall  not  do  the  particular  thing  complained  of,  the 
latter  is  bound  to  refrain  and  the  former  is  not  re- 
quired to  submit  to  the  opinions  of  others  as  to 
whether  he  will  not  suffer  substantial  injury.  Consoli- 
dated Coal  Co.  V.  Schmisseur,  135  111.  371-378.  It  is 
said  in  United  States  Trust  Co.  v.  O'Brien,  18  N.  Y. 
Supp.  798-800,  that  such  a  covenant  as  that  here  in 
question  could  be  more  effectually  enforced  at  the  time 
with  perfect  and  complete  justice  in  equity  than  after- 
wards by  the  uncertain  character  of  proof  available 
in  an  action  at  law  for  compensatory  damages.  Staf- 
ford V.  Swift,  121  ni.  App.  508-510.  Equity  will  not 
permit  one  to  be  deprived  of  his  rights  in  this  way  by 
the  violation  of  a  contract,  but  by  injunction  will  inter- 
fere to  prevent  it.  Graves  v.  Key  City  Gas  Co. 
(Iowa  Supreme  Court),  50  N.  W.  Eep.  283.  In  Kerr 
on  Injunctions,  Chapter  X,  it  is  said:  *'A  court  of 
equity  will  not  suffer  men  to  depart  from  their  agree- 
ments at  their  pleasure,  leaving  the  party  with  whom 
they  have  contracted  to  the  mere  chance  of  damages 
which  a  jury  may  give."  Martin  v.  Cleveland,  119  111. 
App.  522.    We  think  the  facts  in  this  case  are  such  that 
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equity  should  take  jurisdiction,  and  it  was  proper  for 
the  injunction  to  issue  as  decreed. 

A  great  portion  of  appellant's  arguments  is  given  to 
an  effort  to  show  that  the  second  lease  was  signed 
under  duress.  An  examination  of  the  facts  in  the  case 
conclusively  shows  to  us  that  the  appellant  was  not 
coerced  into  signing  the  new  lease,  and  that  she  had 
plenty  of  opportunity  to  ascertain  her  rights  at  the 
time,  and  although  the  signing  of  the  new  lease  was  not 
in  accordance  with  her  ideas  as  to  the  validity  of  the 
old  lease,  yet  she  signed  the  new  one  voluntarily.  The 
only  thing  complained  of  is,  that  defendant  threatened 
to  exercise  what  was  assumed  by  the  parties  to  be  her 
legal  right.  No  claim  is  made  that  appellant  did  not 
fully  know  and  understand  what  she  was  doing,  was 
not  in  her  right  mind,  in  control  of  her  mental  faculties 
with  full  power  to  sign  the  contract  or  refuse  to  do  so. 
She  was,  therefore,  under  no  duress,  within  the  mean- 
ing of  the  law.  Stover  v.  Mitchell,  45  111.  213 ;  Brower 
V.  Callender,  105  id.  88;  Kerting  v.  Hilton,  152  111.  663. 

The  proposition  that  the  court  erred  in  entering 
an  order  that  the  said  lease  from  Wilhelmina  Koemer 
to  John  Carlson,  dated  April  21,  1902,  had  been  ter- 
minated by  agreement  of  complainant  and  defendant 
and  that  defendant  is  now  in  possession  of  said 
premises  under  the  lease  of  Mrs.  Koemer  to  her, 
dated  September  19,  1904,  is  not  well  taken,  for  the 
reason  that  this  fact  was  in  issue  under  the  pleadings 
in  this  case,  and  the  proof  authorized  that  decree. 

Finding  no  error  in  the  record,  the  decree  must  be 
affirmed. 

The  decree  is  therefore  affirmed. 

Afjfirmed. 

Mr.  Presiding  Justice  Dibell,  having  heard  this  case 
in  the  lower  court,  took  no  part  in  its  decision  here. 
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First  National  Bank  of  Morris  y.  Isaac  Lerinson. 
Gen.  No.  4,607. 

1.  Brtefs — effect  of  failure  to  file.  Under  the  rules  existing 
in  the  second  district,  the  failure  of  the  appellee  to  file  briefs  Is 
ground  for  a  reversal  pro  forma. 

2.  Change  of  venue — right  of  corporation  to,  A  corporation  is 
entitled  to  a  change  of  venue  equally  with  an  individual  and  its 
petition  therefor  may  be  made  by  any  authorized  agent  of  the 
corporation. 

3.  Change  of  venue — may  he  granted  in  proceeding  to  try  right 
of  property  had  un^Ler  act  'of  April  9,  1875,  The  act  providing 
for  changes  of  venue  applies  to  trials  of  the  right  of  property 
had  pursuant  to  the  act  of  April  9,  1875. 

Attachment  proceeding.  Appeal  from  the  County  Court  of 
Grundy  ^county;  the  Hon.  Geouge  W.  Huston,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1906.  Reversed  and  re- 
manded with  instructions.    Opinion  filed  November  9,  1906, 

CoBNBLiTJs  Eeardon,  E.  L.  Cloveb  and  J.  W.  Eausch, 
for  appellant. 

No  appearance  for  appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

Appellant  sued  out  an  attachment  against  one  H.  B. 
Levinson,  and  levied  on  certain  junk  and  other  prop- 
erty. Isaac  Levinson,  a  brother  of  H.  B.  Levinson, 
served  notice  upon  the  sherifif  that  he  owned  the  prop- 
erty seized  or  attached  under  the  writ,  and  demanded 
a  trial  of  the  right  of  property.  There  was  a  trial  of 
the  right  of  property  in  the  County  Court  and  a  dis- 
agreement of  the  jury,  another  trial  and  a  disagree- 
ment, and  on  the  third  trial  the  court  directed  a  verdict 
for  claimant,  overruled  a  motion  for  a  new  trial,  and 
entered  judgment  that  claimant  there  and  appellee 
here  recover  possession  of  the  property  with  costs 
and  charges,  from  which  judgment    this    appeal    is 
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prosecuted  by  the  attaching  creditor.  Appellee  hav- 
ing failed  to  file  briefs,  we  might  reverse  the  cause  pro 
forma  under  rule  21.  We  have  however,  examined  the 
case  sufficiently  to  satisfy  ourselves  that  we  should 
point  out  some  of  the  reasons  for  a  reversal  for  the 
guidance  of  the  court  below.  Immediately  after  the 
disagreement  of  the  first  jury  defendant  applied  for 
a  change  of  venue,  on  the  ground  of  the  prejudice  of 
the  trial  judge,  and  filed  a  petition  therefor  verified  by 
one  who  therein  swore  that  he  was  the  authorized 
agent  of  the  defendant.  The  application  was  denied, 
and  exception  to  the  ruling  was  duly  preserved  in  a 
bill  of  exceptions.  A  corporation  is  entitled  to  a 
change  of  venue  equally  with  an  individual,  and  its 
petition  therefor  may  be  verified  by  any  authorized 
agent  of  the  corporation.  Com.  Ins.  Co.  v.  Mehlman, 
48  111.  313.  Section  one  of  the  act  relating  to  change 
of  venue  authorizes  a  change  of  venue  in  any  civil 
suit  or  proceeding  in  law  or  equity.  If  this  is  such  a 
suit  or  proceeding  in  law,  then  the  change  of  venue 
should  have  been  granted.  The  statute,  chapter  140a, 
section  7,  concerning  the  trial  of  the  right  of  property, 
provides:  *'The  trial  shall  be  had  without  written 
pleadings,  before  the  county  judge,  in  the  same  man- 
ner as  other  trials  before  the  County  Court,  and  may 
be  by  a  jury."  Provision  is  made  for  judgment  and 
an  appeal.  In  Sellers  v.  Thomas,  185  111.  386,  it  was 
said,  concerning  a  trial  of  the  right  of  property  in 
the  County  Court,  that  **  while  the  present  proceeding 
may  not  be  regarded  as  a  suit  at  common  law,  yet  it  is 
clearly  'a  proceeding  at  law.*  The  trial  of  the  right 
of  property  as  provided  for  in  the  act  of  April  9,  1875, 
is  merely  another  form  of  the  action  of  replevin  with- 
out formal  pleadings.'*  The  word  **suit'*  applies  to 
any  proceeding  in  a  court  of  justice  for  the  recovery 
of  a  right  or  the  redress  of  an  injury.  McPike  v.  Mc- 
Pike,  10  111.  App.  332;  27  Am.  &  Eng.  Ency.  of  L. 
(2nd  ed.),  366.    So  far,  as  we  are  able  to  see,  in  the 
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absence  of  a  brief  in  behalf  of  appellee,  this  is  a  suit 
and  the  change  of  venue  should  have  been  granted. 

From  a  consideration  of  the  evidence  it  appears  that 
it  was  a  controverted  question  of  fact  whether  the 
bill  of  sale  from  H.  B.  Levinson  to  his  brother,  the 
appellee,  was  in  good  faith  or  npt,  and  that  question 
siiould  have  been  submitted  to  the  jury.  The  court 
erred  in  giving  the  peremptory  instruction  to  the  jury 
to  find  for  the  plaintiff.  The  judgment  is,  therefore, 
reversed  and  the  cause  is  remanded  for  a  new  trial, 
with  instructions  to  grant  the  change  of  venue. 

Reversed    and  remanded  with  instructions. 


DaTBBMIRBD  ZV  THB 

FIRST  DISTRICT 

OF  raa 

APPELLATE  COURTS  OP  ILLINOIS 

DUBING  THS  TEAR  1906. 


Moses  Salomon  ?•  Charles  F.  Bnehler. 
Gen.  No.  12392. 

1.  Recognizance — what  does  not  discharge.  A  recognizance 
given  to  release  an  attachment  to  which  several  defendants  are 
parties,  is  not  discharged  by  the  discontinuance  of  the  action  as 
to  one  of  such  defendants. 

2.  Recognizance — how  construed.  A  recognizance  is  not  con- 
strued with  the  same  strictness  as  Is  a  bond;  the  intent  of  the 
statute  under  which  the  recognizance  Is  made  is  to  be  given 
effect. 

Action  commenced  before  justice  of  the  peace.  Appeal  from 
the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd  W.  Cliffosd, 
Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at  the 
October  term,  1905.    AfQrmed.    Opinion 'filed  October  23,  1906. 

William  Friedman,  for  appellant. 
William  Slack,  for  appellee. 

Mr.  Presiding  Justice  Freeman  delivered  the  opin- 
ion of  the  court. 

Apparently  this  is  an  appeal  from  an  order  of  the 
Circuit  Court  denying  a  motion  to  set  aside  an  order 
of  dismissal  and  judgment  in  a  cause  appealed  to  that 
court  from  a  justice  of  the  peace. 

(176) 
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In  a  fonner  suit  before  a  justice  an  attachment  had 
issued,  and  when  the  latter  cause  was  before  the 
Circuit  Court  on  appeal,  the  defendants  in  attachment 
desiring  to  obtain  the  return  of  money  held  by  a  bank 
which  had  been  gamisheed,  a  recognizance  was  taken 
in  open  court,  with  appellant  as  surety.  Subsequently 
appellee  recovered  judgment  in  that  case  against  one 
of  the  two  original  defendants.  Thereafter  it  appears 
appellee  brought  suit  before  a  justice  upon  the  recog- 
nizance which  had  been  taken  in  the  Circuit  Court,  ob- 
tained a  judgment,  from  which  appellant  here  prose- 
cuted an  appeal  to  the  Circuit  Court,  where,  when  the 
case  was  called  for  trial,  the  appeal  was  dismissed  for 
want  of  prosecution  with  procedendo.  Subsequently 
a  motion  was  made  to  set  aside  this  dismissal,  which 
was  overruled  and  denied.  From  the  denial  of  that 
motion  according  to  the  record  this  appeal  seems* to 
have  been  prosecuted. 

Apparently  the  bill  of  exceptions  was  not  filed 
within  the  time  allowed.  The  abstract  is  so  imperfect 
that  we  might  very  properly  refuse  to  consider  the 
case  at  all.  We  prefer,  however,  to  dispose  of  the 
only  material  contention  upon  which  appellant  bases 
his  appeal.  It  is,  that  the  recognizance  entered  into 
with  appellant  as  surety,  to  secure  the  return  of  the 
property  attached,  is  conditioned  **that  if  the  defend- 
ants shall  pay  to  the  plaintiff  the  amount  of  whatso- 
ever judgment  may  be  rendered  herein  against  said 
defendants,'^  then  said  recognizance  to  be  void;  that 
after  it  was  taken  the  plaintiff's  attorney  dismissed 
as  to  one  of  the  two  defendants  and  the  judgment  was 
entered  against  the  remaining  defendant :  that  by  such 
judgment  the  surety  in  the  recognizance  was  dis- 
charged from  liability,  since  his  liability  should  be 
strictly  construed  and  a  judgment  against  a  **  de- 
fendant" is  not  a  judgment  rendered  against  the 
** defendants"  referred  to  in  the  recognizance. 

The  point  is  not  well  taken.    By  accepting  a  recog- 

VOL.  ex  XIX  IJ. 
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nizance  in  such  cases,  as  the  statute  on  attachments 
provides  (Rev.  Stat.,  see  Chap.  11,  Sec.  15),  and 
awarding  to  the  attachment  defendants  a  return  of 
the  property,  the  original  wrijt  of  attachment  be- 
comes ^^ functus  officio.^ ^  The  only  reliance  of  the 
attaching  creditor  if  he  recovers  judgment  against 
a  debtor  to  whom  the  attached  property  has  been 
returned,  but  who  is  nevertheless  execution  proof, 
is  upon  the  recognizance  which  the  atatute  substi- 
tutes for  the  attaclunent.  To  construe  a  statutory 
recognizance  with  the  strictness  applied  to  a  bond 
wherein  the  obligors  have  themselves  expressly 
stated  the  exact  extent  of  their  liability,  would  be 
contrary  to  the  intent  of  the  statute  and  make  it 
practically  ineffective.  The  statute  provides  that 
the  recognizance  shall  be  '*in  substance''  ** conditioned 
that  the  defendant  will  pay  the  plaintiff  the  amount 
of  the  judgment  and  costs  which  may  be  rendered 
against  him  in  that  suit.'*  The  intent  and  meaning 
obviously  are  that  the  obligors  in  the  recognizance 
shall  pay  any  judgment  which  may  be  recovered  in 
the  usual  course  of  law  by  the  plaintiff  against  the 
defendants  or  any  of  them,  in  the  action  to  which  the 
recognizance  relates.  By  discontinuing  as  to  one, 
there  is  no  change  in  the  nature  of  the  claim  nor  in 
the  character  and  extent  of  the  surety's  liability. 
This  is  the  view  taken  in  Sharpe  v.  Morgan,  144  111. 
382,  390,  citing  Bean  v.  Parker,  17  Mass.  602;  Quil- 
lion  V.  Arnold,  12  Nev.  234;  Poole  v.  Dyer,  123  Mass. 
363. 
The  judgment  will  be  affirmed. 

Afjirmed. 
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City  of  Chicago  y.  Michael  Pulcyn. 
Gen.  No.  12,696. 

1.  Real  propebty — what  damage  to,  within  meaning  of  statute. 
The  obstruction  of  the  means  of  Ingress  to  and  egress  from  pri- 
vate property  is  damage  within  the  meaning  of  the  Constitu- 
tion, and  an  action  lies  against  a  municipality  which  has  so  in- 
jured such  property. 

2.  Track  elevation;— icTiot  evidence  competent  as  tending  to 
shoto  damage  to  real  property  l>y  reason  of.  ESvldence  is  compe- 
tent which  tends  to  show  that  the  plaintiff,  in  an  action  for 
Injury  to  real  property  by  track  elevation,  has  been  Injured  by 
the  increase  of  dust,  smoke  and  ashes  and  by  interference  with 
his  light  and  air. 

3.  Teack  elevation — what  proper  to  he  considered  as  an  ele- 
ment of  damage  in  action  for  injury  hy  reason  of.  A  reduction 
of  rental  value  of  the  premises  In  question,  if  any  there  was, 
caused  by  the  elevation  of  tracks  and  by  the  obstruction  of  the 
street  upon  which  such  property  is  located,  is  an  element  of  dam- 
age properly  to  be  taken  into  consideration. 

4.  EIbbobs — when  taill  not  reverse.  Errors,  though  manifest,  will 
not  reverse  if  not  prejudicial. 

Action  on  the  case.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  John  L.  Healt,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1905.  Affirmed. 
Opinion  filed  October  23,  1906. 

Thomas  J.  Sitthekland,  for  appellant;  James  Ham- 
ilton Lewis,  Corporation  Counsel,  of  counsel. 

HiBAM  BLAiBDELii  and  OiiivEB  R,  Babbett,  for  ap- 
pellee. 

Mb.  Pbesiding  Justice  Fbeeman  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  on  the  case  brought  by  appellee  to 
recover  damages  for  injuries  to  his  property  front- 
ing south  on  Wade  street,  Chicago.  The  damage 
was  caused,  it  is  claimed,  by  the  elevation,  pursuant 
to  an  ordinance  of  the  city  of  Chicago,  of  certain 
tracks   of   the   Chicago    and    Northwestern   Eailway 
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Company  crossing  Wade  street.  It  appears  from  the 
evidence  that  the  railroad  right  of  way  includes  a 
front  comer  of  the  plaintiff's  lot.  Wade  street  is 
sixty-six  feet  wide,  running  east  and  west.  Before  the 
elevation  of  the  tracks,  it  was  open  across  the  railroad 
right  of  way.  The  ordinance  in  accordance  with 
which  the  tracks  were  elevated  provided  for  the  erec- 
tion at  Wade  street  of  a  narrow,  subway  ten  feet  in 
height  and  twelve  feet  wide.  This  subway  is  only 
available  for  the  use  of  foot  passengers.  The 
plaintiff's  property  is  therefore  left  in  a  kind  of 
pocket.  Access  to  it  by  vehicles  from  the  other  side 
of  the  railway  can  no  longer  be  had  through  Wade 
street,  but  only  by  going  around  through  streets 
north  or  south  of  Wade  street,  in  which  full  sized 
subways  have  been  erected. 

The  plaintiff  must  recover,  if  at  all,  under  that  pro- 
vision of  the  Constitution  which  provides  that  **  pri- 
vate property  shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation."  There  is  no  doubt 
that  the  city  had  the  right  under  its  police  powers  to 
require  the  elevation  of  the  railway  tracks,  thus  elim- 
inating the  grade  crossing  which  in  a  city  especially  is 
a  source  of  danger  to  life  and  property.  If  by  ob- 
structing access  to  plaintiff's  property  the  latter  has 
been  damaged  for  public  use,  the  owner  is  entitled  to 
be  justly  compensated  for  the  actual  damage  so  in- 
flicted. It  has  been  uniformly  held  in  this  state 
that  obstructing  egress  and  ingress  to  private  prop- 
erty is  damaging  it  for  public  use  within  the  meaning 
of  the  Constitution.  City  of  Chicago  v.  Jackson,  196 
HI.  496,  505,  and  cases  there  cited. 

It  is  contended  in  behalf  of  the  city  that  the  trial 
court  erted  in  permitting  the  introduction  of  evidence 
to  the  effect  that  the  elevation  of  the  tracks  across 
Wade  street  had  caused  an  increase  of  dust,  smoke 
and  ashes  upon  the  plaintiff 's  premises  from  the  op- 
eration of  trains  at  the  increased  height,  and  also 
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that  it  had  duninished  plaintiflf 's  light  and  air.  If  by 
these  things  there  was  a  direct  physical  injury 
inflicted  upon  the  plaintiff's  right  of  user  or  en- 
joyment of  his  property,  by  reason  of  which  he 
sustained  some  special  pecuniary  damage  in  excess 
of  that  sustained  by  the  public  generally,  such  testi- 
mony would  be  admissible.  Metropolitan  W.  S.  El. 
E.  E.  Co.  V.  GoU,  100  111.  App.  323-331,  332;  Calumet 
&  C.  C.  &  D.  Co.  V.  Morawetz,  195  111.  398,  408. 
But  the  evidence  does  not  in  our  judgment  tend  to 
sustain  plaintiff's  claim  in  this  respect,  and  much  of  it 
was,  we  think,  improperly  admitted.  In  view  of  the 
fact,  however,  that  there  is  competent  evidence  tending 
to  show  that  the  property  has  been  damaged  in  excess 
of  the  amount  of  the  finding  and  judgment,  we  are  of 
.opinion  that  whatever  of  error  there  was  in  this  re- 
spect was  harmless. 

It  is  said  that  the  court  erred  in  admitting  evidence 
in  behalf  of  the  plaintiff  as  to  the  rents  received  for 
the  premises  in  question  before  the  elevation  of  the 
tracks  and  those  received  after  elevation.  A  reduc- 
tion of  rental  value  of  the  premises,  if  any  there  was, 
caused  by  the  elevation  and  by  the  obstruction  to  the 
street,  was  an  element  proper  to  be  taken  into  consid- 
eration in  estimating  the  damages.  But  the  differ- 
ence in  rents  received  before  and  after  the  elevation 
does  not  necessarily  prove  a  reduction  in  rental  value. 
There  may  have  been  reasons  why  the  premises  did 
not  rent  as  well  as  formerly,  which  were  entirely  in- 
dependent of  the  track  elevation  under  the  ordinance, 
such  as  reduced  demand,  character  of  improvements, 
condition  as  to  repair  and  the  like. 

Complaint  is  made  of  the  action  of  the  court  in 
limiting  the  number  of  appellant's  witnesses  with  ref- 
erence to  the  value  of  the  property  claimed  to  have 
Veen  damaf^ed  and  as  to  the  effect  upon  it  of  the  ele- 
vation of  the  tracks  under  the  ordinance.  Appar- 
ently, as  stated  by  appellee's  attorneys,  the  order  was 
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not  enforced,  and  appellant  had  the  benefit  of  addi- 
tional testknony  upon  these  points. 

That  there  were  errors  in  the  trial  is  manifest,  but 
we  do  not  regard  them  as  prejudicial  to  appellant. 
There  can  be  no  reasonable  doubt  from  the  evidence 
that  appellee's  property  has  been  damaged  by  closing 
the  street  to  traffic  teams  and  other  vehicles,  to  the 
full  amount  of  the  finding  and  judgment.  We  dis- 
cover no  reason  to  believe  that  .the  verdict  assessing 
the  damages  at  $500  was  not  discriminating  and  just. 
As  said  in  City  of  Chicago  v.  Jacksoii,  196  111.  496,  on 
page  511  above  referred  to:  ** Where  substantial  jus- 
tice has  thus  been  accomplished  through  the  trial,  and 
where  it  seems  obvious  that  no  decision  more  favor- 
able to  the  appellant  would  result  from  another  trial, 
it  is  not  necessary  nor  is  it  proper,  that  the  judgment 
should  be  reversed  because  of  the  errors  in  pro- 
cedure,'*  such  as  we  find  in  this  record.  See  also  City 
of  Chicago  v.  LeMojTie,  119  Fed.  Eep.  663,  668. 

The  judgment  will,  therefore,  be  affirmed. 

Aifirmed. 


Cbarlos  Yolkmann  r.  William  Brossman. 
een.  No.  12J07. 

1.  Conduct  of  counsel — improper  to  show  that  insurance  com- 
pany is  defending.  It  is  error  to  permit  counsel  for  the  plaintiff 
to  show  that  the  defelidant  in  a  cause  will  suffer  no  pecuniary 
loss  by  reason  of  a  verdict  against  him  and  that  an  insurance 
company  is  defending  the  action. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1905. 
Reversed  and  remanded.    Opinion  filed  October  23,  1906. 

HoBTON  &  Brown,  for  appellant. 

Jacob  C.  LeBosky,  for  appellee. 
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Mb.  Presiding  Justice  Fbeeman  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  in  which  appellee  seeks  to  recover 
for  an  injury  to  his  left  hand.  The  material  facts  are 
as  follows :  Appellee  is  a  structural  iron  worker,  and 
at  the  time  of  the  accident  was  employed  by  appellant, 
who  was  a  contractor  for  iron  setting.  The  working 
gang  of  which  appellee  was  a  member  consisted  of 
four  persons,  one  of  whom  named  Lockhart  was  acting 
as  foreman  of  the  gang,  which  was  at  the  time  *' hand- 
ling iron  with  derricks.'*  The  foreman  gave  direc- 
tions to  appellee  and  a  man  named  Wangler  'Ho  hook 
on*'  to  a  pile  of  iron  beams  which  were  lying  on  the 
fourteenth  floor  of  a  structure  across  the  floor  joists 
over  which  apparently  the  permanent  flooring  had  not 
yet  been  laid.  Wangler  stepped  to  one  side  of  the 
pile  of  iron  beams  and  appellee  from  the  opposite  side 
dropped  the  chain  used  in  hoisting  with  the  derrick, 
and  as  soon  as  he  *  'got  slack  enough  to  hook  it, ' '  shoved 
it  through  under  the  pile  of  iron  beams  and  between 
the  iron  floor  joists  toward  Wangler,  who  taking  hold 
of  it  pulled  it  through  under  the  pile  which  was  about 
two  feet  high  or  more.  Appellee  passed  the  hook  of 
the  chain  through  first  and  says:  ''When  Wangler  put 
the  hook  on  I  was  feeding  slack  through  to  him  so  that 
he  could  get  slack  enough  to  hook  the  chain.**  As  soon 
as  this  was  done  apparently,  the  foreman  gave  the 
signal  to  hoist,  and  the  strain  was  put  on  and  began  to 
tighten  about  the  load.  This  caused  the  pile  of  beams 
suddenly  to  come  compactly  together,  which  the  wit- 
nesses call  "boxing**  them,  and  the  hook  slipped  down 
the  chain,  catching  the  forefinger  of  appellee's  left 
hand,  causing  the  loss  of  that  finger  and  also  inju  ring 
to  some  extent  the  rest  of  the  hand.  Appellee  called 
out  quickly,  the  load  was  lowered  and  his  hand  re- 
leased. It  is  claimed  that  he  did  not  see  the  signal  to 
hoist  and  that  it  was  negligently  given  before  he  was 
ready. 

On  the  other  hand  it  is  claimed  that  appellee  was  in- 
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jured  by  reason  of  his  own  negligence;  that  he  had 
been  cautioned  that  day  or  the  day  before  about  the 
danger  of  taking  hold  of  chains  when  a  strain  was  put 
on  and  told  to  keep  his  hands  off  the  chain  at  such 
time  or  he  would  get  caught. 

The  statement  of  Wangler,  since  deceased,  which 
was  read  in  evidence,  was  that  as  the  load  lifted  it 
had  swung  toward  appellee,  who  ''laid  his  hand  out 
on  the  load  to  push  it  from  him  and  his  hand  caught  in 
the  chain  just  as  the  beams  boxed/'  It  appears  from 
appellee's  testimony  that  ''the  rest  of  the  hand  is  just 
about  as  good  as  it  ever  was,  regardless  of  the  finger 
being  off,"  and  he  conmaands  the  same  wages  now  as 
before  the  injury. 

It  is  apparent  from  the  record  that  there  are  con- 
tested questions  of  fact,  namely,  whether  the  accident 
was  caused  by  negligence  of  appellant  or  whether  ap- 
pellee's own  negligence  was  responsible  for  the  injury 
for  which  he  seeks  to  recover.  These  were  questions 
for  the  jury  to  determine  from  the  evidence,  and  should 
have  been  submitted  free  from  any  improper  evidence 
or  artifice  tending  to  prejudice  the  jurors  or  obscure 
the  simple  questions  of  fact  which  it  was  their,  prov- 
ince to  determine. 

In  the  preliminary  examination  and  selection  of 
jurors  it  is  quite  apparent  that  special  and  unnecessary 
pains  were  taken  to  impress  upon  them  that  the  Trav- 
elers Insurance  Company  was  interested  in  the  de- 
fense. The  purpose  of  this  was  made  obvious  in  the 
course  of  the  atrial.  In  the  cross-examination  of  the 
defendant  occurred  the  following : 

"Q.  Now,  Mr.  Volkmann,  have  you  any  interest  in 
the  defense  of  this  easel 

Mr.  Miller:    I  object  to  it. 

The  Court:  Oh,  that  is  competent  with  reference 
to  the  interest  of  a  witness  in  any  case,  whether  it 
is  a  party  or  a  witness. 

Mr.  Miller:  "Well,  it  appears  that  he  is  a  party  to 
the  suit. 


Chicago — First  District — ^A.  D.  1906.     185 

Volkmann  v.  Brossman. 

The  Court :  Well,  I  know,  but  whether  he  has  any 
pecuniary  interest  in  the  result.  It  is  a  question  that 
could  more  properly  come  from  the  other  side.  (To 
which  ruling  of  the  court  the  defendant  excepted.) 

Q.    Have  you  any  interest  in  the  result  of  the  suit? 

The  Court:  Well,  I  don't  know.  It  has  been  held 
erroneous  to  permit  the  plaintiff  to  show  that  it  was 
an  insurance  company  that  was  the  defendant. 

Mr.  LeBosky:  That  is  not  the  question  at  this 
time.  It  is  always  proper  to  ask  the  defendant  what 
his  interest  is. 

Mr.  Miller:    I  object. 

The  Court:  Well,  ask  him.  You  may  have  the 
question  answered  and  take  your  own  risk.  (Excep- 
tion.) 

Mr.  LeBosky:  Q.  You  may  state  what  interest, 
if  any,  you  have  in  the  result  of  this  case. 

A.  Well,  I  will  tell  you;  a  contractor,  if  he  has 
many  accidents,  nobody  will  give  him  any  more  jobs 
and  I  want  to  have  as  few  or  none  at  all — that  is  what 
I  want. 

Q.  Will  you  state  whether  you  have  any  pecun- 
iary interest  in  the  result  of  this  case. 

Mr.  Miller:    I  object. 

The  Court:    As  to  this  one  case! 

Mr.  LeBosky:    Yes,  sir. 

The  Court:  Let  him  answer.  (Exception.)  A. 
I  don't  understand  you. 

The  Court:  Well,  whether  if  there  is  a  judgment 
against  you  here  you  will  have  to  pay  it ;  that  is  what 
he  wants  to  know. 

A.  Well,  I  don't  have  to  pay  Brossman  if  he  should 
happen  to  recover  damages  or  anything  like  that;  I 
don't  think  so. 

Mr.  LeBosky:  Q.  You  won't  have  to  pay  it!  A. 
No,  sir. 

Mr.  Miller:    I  ask  that  the  answer  be  stricken  out. 

The  Court:    Save  your  point.    (Exception.) 

The  Court :  I  think  it  is  error,  but  I  have  warned 
LeBosky  about  it." 

That  the  trial  court  was  right  in  deeming  it  error,  is 
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not,  we  think,  open  to  doubt.  The  questions  quoted 
were  not  called  out  by  anything  in  the  previous  exam- 
ination of  the  witness,  who  was  the  defendant  in  the 
case  and  appellant  here.  It  was  not  in  any  sense 
proper  cross-examination.  The  questions  were  not 
asked  for  the  purpose  of  discrediting  the  witness  nor 
as  a  means  of  impeaching  his  testimony.  The  sole  and 
only  purpose,  whether  consciously  or  not,  was  without 
doubt  to  impress  upon  the  jury  that  the  contractor  was 
insured  against  loss  himself  by  any  verdict  that  might 
be  rendered  and  that  the  loss  would  fall  on  an  insur- 
ance company.  This  view  is  confirmed,  if  confirmation 
be  necessary,  by  remarks  of  appellee's  attorney  in  his 
address  to  the  jury.  We  quote  again  from  the  abstract : 

'*I  honor  the  man  who  can  work  hard  and  steadily 
and  work  enough  to  become  a  contractor.  Volkmann : 
You  will  remember  that  I  asked  him,  *Are  you  pecuni- 
arily involved  in  this  judgment?  A.  No,  sir;  I  my- 
self, not  a  penny  of  it.' 

Mr.  Miller:  I  object  to  counsel  discussing  that  in 
this  case. 

The  Court :  Well,  save  your  point.  It  is  a  question 
which  I  think  may  be  discussed. 

Exception  by  the  defendant. 
•  Mr.  LeBosky:    That  is  a  question  that  is  necessary 
in  this  case.     They  brought  up  this  proposition  by 
trying  to  argue  that  Volkmann  is  going  to  be  mulct  in 
damages.    It  is  for  you  to  say." 

What  possible  bearing  could  it  have  upon  the  only 
questions  properly  before  the  jury  whether  the  de- 
fendant himself  would  have  to  pay  the  judgment,  if 
any,  rendered  against  him  or  whether  he  would  be 
protected  from  personal  loss  by  accident  insurance! 
That  matter  had  no  place  in  the  case,  and  the  allusions^ 
made  to  it  both  in  the  cross-examination  of  the  defend- 
ant and  in  the  address  of  appellee's  attorney  to  the 
jury  must  be  regarded  either  as  a  covert  appeal  to  a 
supposed  prejudice  of  jurors  against  such  company  or 
for  a  verdict  in  his  client's  favor  on  the  ground  that  it 
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\rould  be  paid  by  a  supposedly  wealthy  insurance  com- 
pany and  not  by  a  workman  who  had  risen  to  be  a 
contractor.  Efforts  of  this  kind  to  win  verdicts  not 
upon  the  evidence,  the  law  or  the  justice  of  the  case, 
but  upon  irrelevant  considerations  having  no  place  in 
such  controversies,  can  not  be  too  strongly  condemned. 
In  George  A.  Fuller  Co.  v.  Darragh,  101  111.  App.  664, 
6G6,  where  as  here  attention  was  called  to  the  interest 
of  a  casualty  insurance  company  in  the  case,  and  it  was 
afterward  sought  to  be  excused  on  the  ground  that  the 
statements  were  made  for  the  purpose  of  selecting  a 
disinterested  jury,  it  was  said  by  Mr.  Justice  Water- 
man: 

**  Jurors  may  be  asked  if  they  know  certain  persons 
or  have  business  or  other  relations  with  them,  but 
under  the  guise  of  obtaining  a  fair  jury,  information 
calculated  to  prejudice  jurors  against  either  party 
cannot  be  given,  and  the  trial  court  should  not  only 
prevent  this,  but  if  satisfied  that  despite  its  rulings 
jurors  have  thus  been  swerved  in  the  considerations, 
should  set  aside  verdicts  so  obtained."  See  also  Eck- 
hart  V.  Schaefer,  101  111.  App.  500-505,  and  cases  there 
cited. 

In  New  York  it  has  been  held  that  *4t  is  not  proper 
to  inform  the  jury  of  that  fact  in  any  manner.  It  is 
not  material  to  any  issue  involved  in  the  trial  of  the 
action  and  certainly  plaintiff's  counsel  ought  not  to 
be  permitted  to  do  indirectly  what  he  would  not  be 
permitted  to  do  directly.*'  Manigold  v.  Black  River  T. 
Co.,  80  N.  Y.  Supp.  861,  862.  In  that  case,  although 
the  trial  court  struck  out  the  answer,  the  fact  that 
* 'plaintiff's  counsel  improperly  got  the  fact  before  the 
-jury"  was  held  reversible  error.  So  also  in  Cosselmon 
V.  Dunfee,  172  N.  Y.  507.  See  also  Iverson  v.  McDon- 
nell, 78  Pac.  Eep.  (Wash.)  202. 

It  is  urged  that  a  just  judgment  should  not  be  re- 
versed, even  if  error  was  committed.  This  is  true 
^here  it  is  evident  that  substantial  justice  has  been 
done  in  the  trial  court.    In  the  present  case  it  was  the 
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province  of  the  jury  to  determine  the  question  of  lia 
bility  as  well  as  damages.  Had  the  verdict  been  clearly 
uninfluenced  by  irrelevant  and  improper  considera- 
tions and  unquestionably  justified  by  the  evidence,  a 
very  different  case  would  have  been  presented.  As  the 
cause  stands,  however,  it  is  the  clear  duty  of  the  court 
to  reverse  the  judgment  and  remand  the  cause  for  a 
new  trial. 

Reversed  and  remanded. 


American  Brake  Shoe  &  Foundry  Company  y.  William 

Hank. 
Gen.  No.  12,710. 

1.  Declaration — how  advantage  of  -filing  of  additional  counts  to, 
without  leave,  should  he  availed  of.  Where  additional  counts 
have  been  filed  to  a  declaration  without  leave  of  court  previously 
obtained,  a  motion  to  strike  should  be  made. 

2.  Assumed  risk — when  doctrine  of,  does  not  apply.  The  doc- 
trine of  assumed  risk  does  not  apply  where  the  servant  performs 
work  outside  of  his  usual  duties  under  the  command  of  his  fore- 
man without  knowing  that  he  is  incurring  any  special  risk. 

Action  In  case  for  personal  injuries.    Appeal  from  the  City  Court 
of  Chicago  Heights;    the  Hon.  Homer    Abbott,    Judge,  presiding.. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1905. 
Afflrmed.    Opinion  filed  October  23,  1906. 

Statement  by  the  Court.  This  is  a  suit  to  recover 
for  personal  injuries.  The  facts  seem  to  be  undis- 
puted. Appellee  was  employed  in  the  foundry  of 
appellant,  engaged  in  lining  converters.  The  day  of 
the  accident  one  of  the  oil  pipes  conveying  crude  oil 
used  as  fuel  was  in  some  way  broken  and  considerable 
of  the  oil  ran  over  the  floor  and  leaked  into  the  pit 
under  one  of  the  converters,  which  last  was  filled  or 
about  to  be  filled  with  melted  iron.  The  purpose  of 
the  pit  was  to  receive  a  large  ladle  into  which  the 


Chicago— First  District— A.  D.  1906.    189 

American  Brake  Shoe  &  Foundry  Co.  y.  Hank. 

molten  metal  could  be  poured  from  the  converter. 
Appellee  was  sent  by  the  foreman  to  get  a  man  to  fix 
the  oil  pipe,  did  so  and  then  returned  to  his  work.  It 
was  no  unusual  thing  for  some  of  the  oil  to  get  into  a 
pit,  but  on  this  occasion  more  than  usual  accumu- 
lated there.  It  appears  that  too  much  iron  had  been 
put  into  the  converter,  and  the  foreman  finding  it 
necessary  to  remove  some  of  it,  directed  appellee 
with  another  man  named  Ryan  to  hold  a  smaller 
ladle  over  the  pit,  in  order  that  some  of  the  surplus 
iron  in  the  converter  could  be  poured  into  it.  This 
was  done  by  tipping  the  converter  forward,  using 
levers  which  operated  by  means  of  compressed  air. 
The  converters  were  hung  on  trunnions  to  enable 
them  to  be  so  tipped.  Appellee  and  Ryan  held  the 
ladle  as  directed.  It  had  long  handles  extending  on 
opposite  sides  and  would  contain  about  200  pounds  of 
iron.  The  foreman  gave  the  signal  to  the  man  operat- 
ing the  lever,  and  the  converter  was  tipped  forward, 
so  that  the  surplus  melted  iron  ran  into  the  ladle. 
When  the  ladle  was  full,  the  foreman  gave  the  signal 
to  tip  the  converter  back  into  its  upright  position. 
For  some  reason  not  shown  in  the  evidence  the  con- 
verter failed  to  respond  and  instead  of  righting  itself, 
it  kept  falling,  and  the  molten  metal  overflowed  the 
ladle  into  the  pit,  setting  fire  to  the  oil  which  had 
leaked  down  and  accumulated  there.  The  flame 
sprang  up  apparently  about  six  feet  and  burned  the 
hand  of  Ryan,  who  jumped  away,  letting  go  of  the 
handle  of  the  ladle.  The  effect  was,  as  appellee  states 
it,  **I  got  a  jar  and  that  overbalanced  me  and  I 
couldnH  help  but  fall  into  the  pit.^'  Ryan  says  that 
he  supposed  appellee  had  let  go  of  the  handle  at  the 
same  time  he  did,  but  that  '^when  I  recovered  myself 
I  saw  Hank  crawling  out  of  the  pit.''  Appellee  was 
badly  burned  about  the  face,  neck,  arms  and  hands, 
and  brought  suit  to  recover  for  his  injuries.  Judg- 
ment in  his  favor  was  entered,  from  which  this  appeal 
is  prosecuted. 
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HoRTON  &  Bbown,  for  appellant. 

B.  J.  Wellman,  for  appellee;  Arthub  A.  House, 
of  counsel. 

Mr.  Presiding  Justice  Freeman  delivered  the  opin- 
ion of  the  court. 

The  original  declaration  contained  two  counts. 
An  additional  count  appears  to  have  been  filed  upon 
the  day  the  verdict  was  rendered,  it  is  said,  without 
leave  of  court  first  obtained.  Four  days  after,  an 
order  appears  of  record,  giving  leave  to  file  addi- 
tional counts. 

It  is  urged  in  behalf  of  appellant  that  the  addi- 
tional count  filed  without  leave  first  obtained  should 
not  be  regarded  as  a  part  of  the  record,  and  that 
final  judgment  should  not  have  be'en  entered  without 
a  plea  to  such  additional  count  first  filed  or  an  issue 
made  thereon.  On  the  face  of  the  record  the  count 
in  question  appears  to  have  been  filed  before  verdict. 
It  recites  that  leave  of  court  was  "first  had  and  ob- 
tained.'*  It  appears  that  leave  was  obtained  to  file 
additional  counts,  although  the  order  does  not  appear 
to  have  been  entered  until  four  days  after  the  count 
in  question  had  been  filed.  The  order  was,  however, 
notice  to  the  defendant,  if  brought  to  its  attention, 
that  plaintiff  intended  to  file  such  additional  count, 
and  it  was  open  to  appellant  to  move  to  strike  it  from 
the  files.  Nothing  of  this  kind  was  done,  nor  so  far 
as  appears  was  attention  of  the  trial  court  ever  called 
to  the  alleged  error,  either  on  the  motion  for  a  new 
trial  or  by  motion  in  arrest  of  judgment.  Nor  is  the 
point  raised  here  by  any  assignment  of  error.  We 
are  inclined,  however,  to  agree  with  appellee  that  the 
additional  count  is  in  the  main  but  a  restatement  of 
the  two  origiaal  counts,  and  that  at  least  after  verdict 
these  counts  must  be  deemed  sufficient. 

It  is  argued  that  **  where  a  servant  is  temporarily 
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engaged  in  more  hazardous  work  than  that  for  which 
he  was  employed,  he  takes  upon  himself  all  such  risks 
incident  to  the  work  as  are  equally  open  to  the  ob- 
servation of  himself  and  the  master '*  (Consolidated 
Coal  Co.  V.  Haenni,  146  111.  614-625);  and  that  in 
this  case  appellee  was  equally  cognizant  with  appel- 
lant's foreman,  or  ought  to  have  been,  of  the  presence 
of  oil  in  the  pit  and  of  the  fact  that  it  was  liable  to 
be  ignited  if  brought  in  contact  with  molten  metal. 
It  is  true  appellee  in  common  with  the  other  workmen 
was  aware  that  small  quantities  of  oil  sometimes  got 
into  the  pits  apparently  in  the  course  of  its  ordinary 
use  as  fuel,  and  that  this  was  liable  to  be  ignited  by 
melted  iron.  It  does  not,  however,  appear  that  any 
large  quantity  had  ever  before  gotten  in,  nor  that 
appellee  knew  or  ought  to  have  known  that  any  such 
considerable  quantity  had  leaked  in  from  the  broken 
oil  pipe.  In  the  case  last  above  cited  it  is  said:  '^It 
is  when  the  servant  works  with  defective  machinery, 
knowing  it  to  be  defective  or  dangerous,  that  he  as- 
sumes the  risks  incident  to  its  use.  Not  only  the 
defects,  but  the  dangers  must  be  known  to  him." 
The  master  or  foreman  placed  in  charge  of  and  con-, 
ducting  a  manufacturing  business  will  be  presumed  to 
know  and  to  be  familiar  with  the  dangers  latent  and 
patent  ordinarily  accompanying  the  business.  In  the 
case  at  bar  the  foreman  knew  of  the  danger  which  it 
may  be  for  the  moment  he  overlooked.  He  admits 
that  he  ''knew  how  much  oil  there  was  in  the  pit.  I 
knew  there  was  considerable  oil  there;''  whereas  it 
appears  from  appellee's  testimony  that  the  latter 
''didn't  see  the  oil  around  there,  simply  from  the  fact 
that  I  didn't  pay  any  attention  to  it.  I  didn't  know 
whether  any  oil  escaped  into  the  pit  or  not."  The  ac- 
cident occurred  at  about  half  after  four  o'clock  in 
November.  "It  was  dark  in  there  at  the  time  and  a 
person  had  to  look  pretty  good  to  see  whether  there  is 
any  oil  there  at  that  time  or  not."    Appellee  states 
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that  he  had  not  seen  the  oil  running  from  the  broken 
pipe,  and  that  when  sent  to  get  a  man  to  fix  it,  he  left 
right  away  and  saw  no  more  of  it.  It  is  to  be  remem- 
bered that  there  is  no  dispute  as  to  these  facts,  no  con- 
flict in  the  evidence.  We  are  unable  to  find  evidence 
tending  to  show  contributory  negligence  on  the  part  of 
appellee.  He  obeyed  the  order  of  the  foreman,  uncon- 
scious that  by  so  doing  he  was  incurring  the  special 
danger  in  consequence  of  which  he  was  injured.  **An 
employe  does  not  assume  all  the  risks  incident  to  his 
emplojTnent,  but  only  such  as  are  usual  and  ordinary, 
or,  if  extraordinary,  such  as  are  so  obvious  and 
expose  him  to  danger  so  imminent  that  an  ordi- 
narily prudent  and  careful  man  would  anticipate 
injury  as  so  probable  that  in  view  of  it  he  would 
not  enter  upon  or  remain  in  the  employment-'' 
Malott  V.  Hood,  201  HI.  202-207.  He  has  a  right 
to  presume  that  he  will  not  be  carelessly  and 
negligently  exposed  to  unusual  risks,  that  is,  risks 
not  necessarily  resulting  from  his  occupation  and 
avoidable  in  the  use  of  ordinary  care  and  caution  by 
the  employer.  Alton  Paving  Brick  Co.  v.  Hudson, 
176  111.  270-273.  When  ordered,  as  appellee  was  in 
this  case,  to  do  certain  work,  he  was  not  required  to 
stop  and  consider  whether  he  would  be  exposed  to 
special  danger  in  doing  it.  lie  had  a  right  to  assume 
that  he  would  not  be  ordered  into  such  danger.  It 
was  not  contributory  negligence  on  his  part  to  obey 
such  order,  having  no  knowledge  of  the  danger  of  so 
doing.  Ill  Steel  Co.  v.  McFadden,  196  111.  344;  Pressed 
Steel  Car  Co.  v.  Herath,  207  111.  576-581. 

Complaint  is  made  of  certain  instructions  given 
and  of  the  refusal  of  others.  We  have  considered 
these  objections.  No  useful  purpose  would  be  served 
by  quoting  the  instructions  in  full.  It  must  sufl5ce  to 
say  that  we  find  no  serious  error  in  the  fifth  instruc- 
tion given  at  request  of  appellee.  The  italicized  por- 
tion, to  which  objection  is  made,  is  in  substance  a  mere 
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repetition  of  what  goes  before.  Inasmuch  as  it  is  un- 
disputed that  appellee  was  acting  under  the  express 
order  of  the  foreman  in  holding  the  ladle  over  the 
pit  and  w;as  ignorant  of  the  danger,  no  question  as  to 
whether  he  was  exercising  proper  care  for  his  own 
safety  is  involved.  It  was  not  erroneous,  therefore, 
to  refuse  appellant's  fifth  instruction. 

Finding  no  material  error,  the  judgment  must  be 
affirmed. 

Affirmed. 


Franz  Schulz  v.  Carrie  Haase. 
een.  mo.  12,718. 

1.  Judicial  sale — wliat  not  ground  for  setting  aside.  Mere 
inadequacy  of  price  will  not  justify  the  vacation  of  a  Judicial 
sale. 

2.  Pabtition  act — right  of  court  of  chancery  to  proceed  accord- 
ing to,  A  court  of  chancery  in  a  partition  proceeding  may  fol- 
low the  Partition  Act  with  respect  to  the  manner  of  proceeding 
in  making  valuation  and  the  sale  of  property  sought  to  bia  par- 
titioned. 

Partition  proceeding.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Theodore  Bbentano,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1905.  Af- 
firmed.   Opinion  filed  October  23,  1906. 

Statement  by  the  Court.  This  is  an  appeal  from  an 
order  confirming  a  report  of  sale  made  by  a  master  in 
chancery  under  a  decree  of  the  Superior  Court  in  a 
partition  suit.  It  is  stated  by  appellant's  counsel  that 
no  errors  are  assigned  which  question  the  right  of  ap- 
pellee to  the  relief  sought  under  the  bill  of  complaint, 
nor  to  the  findings  of  the  chancellor  as  to  the  rights 
and  interests  of  the  parties  in  and  to  the  premises 
involved  or  to  the  proceeds  which  may  be  derived 
therefrom;  that  the    errors    assigned    relate    to    the 

Vol.  CXXIX  13 


194  Appellate  Courts  of  Illinois. 

Vol.  129.]  Schulz  v.  Haase. 

proceedings  subsequent  to  the  partition  decree  under 
which  commissioners  were  appointed  to  make  parti- 
tion, or  if  division  could  not  be  made,  to  fairly  and 
impartially  appraise  the  property.  These  conunis- 
sioners  reported  that  the  premises  could  not  be  di- 
vided without  manifest  prejudice  to  the  parties  inter- 
ested and  appraised  the  value  at  $2,700.  Thereupon 
the  court  decreed  that  the  property  be  sold  by  the 
master  to  the  highest  bidder,  for  cash,  no  bid  to  be 
accepted  for  a  smn  less  than  two-thirds  of  the  ap- 
praised value,  notice  by  publication  to  be  given  for 
three  weeks  immediately  prior  to  the  sale.  The  master 
was  unable  to  obtain  a  bid  amounting  to  two-thirds 
the  valuation,  and  so  reported.  Thereupon  the  court 
appointed  new  commissioners,  directing  them  in  case 
partition  could  not  properly  be  made  to  revalue  the 
premises,  the  new  valuation  to  '*be  taken  instead  of 
the  valuation  of  the  commissioners  first  appointed.'' 
These  commissioners  fixed  the  valuation  at  $2,300. 
Their  report  was  approved  and  the  master  was  di- 
rected to  make  the  sale,  first  giving  public  notice  by- 
publication  for  two  weeks  prior  to  such  sale,  no  bid  to 
be  accei)ted  for  less  than  two-thirds  of  the  valuation 
last  made.  The  master  made  the  sale  in  accordance 
with  the  last  mentioned  order  to  one  Marie  Hatsch, 
who  bid  for  the  premises  $1,533.34,  being  two-thirds 
of  the  appraised  valuation.  The  abstract  fails  to 
show  that  the  sale  was  confirmed,  but  this  may  per- 
haps be  assumed,  since  one  of  the  assignments  of  error 
so  states. 

,  Jacob  Diamond  and  Jambs  F.  Hutchison,  for  appel- 
lant. 

Leslie  H.  Whipp,  for  appellee. 

Mb.  Presiding  Justice  Freeman  delivered  the  opin- 
ion of  the  court. 
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The  bnrden  of  appellant's  complaint  is  that  the 
premises  were  sold  for  an  inadequate  price.  The  only 
evidence  of  this  called  to  our  attention  is  that  the  sale 
was  made  for  two- thirds  of  the  commissioners'  valua- 
tion. Mere  inadequacy  of  price  will  not  justify  vacat- 
ing the  sale  and  depriving  the  vendee  of  the  benefit  of 
her  purchase,  where  a  judicial  sale  has  been  con- 
ducted in  the  usual  manner  and  the  purchaser  is  a 
stranger  to  the  order  of  sale,  as  in  this  case,  unless  the 
inadequacy  is  such  as  to  amount  to  evidence  of  fraud, 
of  which  there  is  no  claim  here.  Kiebel  v.  Leick,  216 
111.  474-476. 

It  seems  to  be  supposed  that  the  chancellor  erred  in 
directing  a  sale  under  the  valuation  made  by  the  sec- 
ond set  of  commissioners,  because  it  is  said  the  order 
under  which  the  first  commissioners  acted  had  not 
been  formally  vacated ;  that  as  there  had  been  two  sets 
of  commissioners  appointed,  it  is  doubtful  which  report 
is  referred  to  in  the  decree.  The  point  is  not  well 
taken.  The  first  set  of  commissioners  performed  the 
duty  for  which  they  were  appointed.  The  court  found 
the  premises  would  not  sell  for  two-thirds  of  their 
valuation,  and  thereupon  appointed  new  commission- 
ers to  make  another  valuation.  The  decree  complained 
of  approved  the  report  of  the  new  appointees  in 
specific  terms  and  ordered  a  sale  accordingly.  There 
is  no  uncertainty  about  it. 

It  is  said  that  this  being  a  proceeding  in  chancery 
for  partition,  it  was  error  to  appoint  commissioners 
and  decree  a  sale  in  accordance  with  the  provisions  of 
the  Partition  Statute  (R.S.,  chap.  106)  which  it  is  said 
are  applicable  only  to  a  proceeding  at  law  begun  by 
petition.  It  was  said  in  Labadie  v.  Hewitt,  85  111.  341- 
343,  that  the  statute  does  not  take  away  jurisdiction 
from  courts  of  chancery,  nor  does  it  alter  or  amend  the 
chancery  practice  in  partition  causes,  nor  require  the 
practice  to  conform  to  the  Partition  Act.  The  latter 
act,  however,  requires  conformity  in  a  number  of  in- 
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stances  to  the  chancery  pi'actice.  There  is  no  reason 
that  we  are  aware  of  that  prevents  a  court  of  chancery 
from  proceeding  in  the  matter  of  valuation  and  sg,le  in 
a  partition  proceeding  in  accordance  with  methods 
pointed  out  in  the  Partition  Act  for  the  guidance  of 
courts  at  law,  and  not  inconsistent  with  chancery 
practice. 

It  is  said  that  the  master  in  making  the  sale  failed 
to  conform  strictly  to  the  order  of  court  under  which 
he  was  acting,  in  that  he  was  required  by  such  order  to 
sell  the  premises  to  the  *^ highest"  bidder,  whereas  he 
advertised  that  the  sale  would  be  made  to  the  **  highest 
and  best  bidder."  His  report  shows  that  he  made  the 
sale  in  accordance  with  the  decree  to  the  highest  bid- 
der.   The  criticism  is  not  well  founded. 

No  material  error  appears,  and  the  decree  aippealed 
from  must  be  affirmed. 

Affirmed. 


The  Chicago,  Bock  Island  &  Pacific  Railway  Company 

V.  Joseph  H.  Strong,  Administrator. 

Gen.  No.  12,700. 

1.  VicE-PBiwciPAL — when  question  as  to  whether  employe  is,  for 
jury.  Where  the  evidence  is  conflicting,  it  is  for  the  jury  to  say 
whether  an  employe  performing  a  certain  line  of  duties  is  a  vice- 
principal  or  a  fellcfw-servant. 

2.  Sebvant — when  entitled  to  recover  for  injuries  9%Lstained  in 
obeying  orders  of  foreman.  Where  a  servant  is  ordered  by  his 
foreman  to  go  between  cars  and  make  them  ready  for  coupling, 
he  has  a  right  to  assume  that  his  foreman,  who  gave  such  order, 
will  not,  without  notice  or  warning  to  him,  back  up  the  engine 
and  thereby  make  the  work  which  he  has  been  commanded  to  do, 
unsafe,  and  if  the  cars  are  moved  without  warning  to  him,  and 
he  is  injured,  he  is  entitled  to  recover. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding.     Heard  in  the  Branch  Appel- 
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late  Court  at  the  October  term,  1905.    Affirmed^    Opinion  filed  Oc- 
tober 23,  1906. 

Calhoun,  Ltpord  &  Sheean,  for  appellant;  W.  T. 
Bankin  and  Benjamin  S.  Cable,  of  counsel. 

James  C.  McShanb,  for  appellee. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court.  • 

This  is  an  action  brought  against  the  defendant 
railroad  company  for  wrongfully  causing  the  death 
of  John  F.  Chapman,  plaintiff's  intestate,  in  which 
the  plaintiff  had  judgment  and  the  defendant  ap- 
pealed. 

Chapman  at  and  for  sometime  before  his  death 
was  a  member  of  a  switching  crew  ia  the  service  of 
the  defendant,  consisting  of  an  engineer,  fireman, 
O'Brien,  conductor  or  foreman,  Wishart,  head  switch- 
man, who  worked,  near  the  engine,  and  deceased,  who 
worked  in  the  field  and  was  known  as  rear  switch- 
man. This  crew  took  to  the  Eosenbaum  elevator  on 
the  momiQg  of  a  certain  day  twelve  loaded  cars. 
Through  this  elevator  and  extending  some  distance 
beyond  it  on  either  side  were  two  tracks  runniag  east 
and  west,  of  which  No.  1  was  the  north  and  No.  2  the 
south  track.  In  the  afternoon  of  the  same  day,  the 
same  crew  took  another  train  of  twelve  loaded  cars 
to  the  same  elevator,  backing  in  from  the  west  on 
track  2.  At  that  time  the  twelve  cars  which  had  been 
taken  to  the  elevator  in  the  morning  had  been  un- 
loaded and  stood,  not  coupled  together,  on  track  2, 
three  of  them  in  the  elevator  and  the  remainder  west 
of  the  elevator.  On  the  way  to  the  elevator  the  con- 
ductor stated  to  the  other  switchman  what  was  to  be 
done  at  the  elevator,  namely,  that  the  loaded  cars 
would  be  backed  in  on  track  2,  driving  the  empty  cars 
together  and  coupling  them,  and  they  would  then  pull 
the  empty  cars  out  of  the  way  and  put  in  their  place 
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the  twelve  loaded  cars  then  attached  to  the  engine. 
The  empty  cars  on  track  2  stood  two  or  three  feet 
apart  and  were  equipped  with  automatic  couplers  so 
constructed  that  when  the  knuckles  of  the  couplers 
were  raised  and  in  proper  position,  by  backing  the 
train  of  loaded  cars  against  the  empty  cars,  driving 
one  car  against  another,  the  latter  would  all  be  coupled 
together.  O'Brien  told  deceased  that  when  their  train 
reached  the  empty  cars  and  stopped,  deceased  should 
go  along  the  empty  cars  and  open  the  knuckles  of  the 
couplers,  and  when  he  had  the  knuckles  of  all  of  the 
cars  open  and  in  proper  position  he  should  signal 
that  he  was  ready  and  that  he,  O'Brien,  would  then 
give  the  signal  to  the  engineer  to  back  up.  Some 
minutes  after  the  engine  stopped,  O'Brien,  standing 
on  the  third  empty  car  west  of  the  elevator,  gave  to 
Wishart,  who  stood  on  the  ninth  loaded  car  from  the 
engine>  the  signal  to  back  up.  Wishart  repeated  the 
signal  to  the  engineer,  who  at  once  backed  his  engine, 
backing  the  loaded  cars  against  the  empty  cars  and 
driving  the  latter  together  for  the  purpose  of  coupling 
them  together.  In  so  doing  the  deceased  was  caught 
between  the  drawbar  of  the  car  farthest  from  the  en- 
gine and  of  the  car  next  to  it,  and  killed. 

O'Brien  testified  that  he  opened  the  knuckles  and 
adjusted  the  coupling  devices  provided  to  couple  the 
cars  between  which  Chapman  was  killed,  and  when  he 
had  done  so  said  to  Chapman,  ^'All  right,  John,  we 
are  going  to  back  out  and  couple  up,"  and  that  Chap- 
man replied,  '^AU  right,  let  them  come;"  that  he, 
O'Brien,  then  mounted  a  car  and  gave  Wishart  the 
signal  to  back  up  without  any  knowledge  that  deceased 
was  then  between  said  cars.  This  testimony  was 
contradicted  by  several  witnesses  for  the  plaintiff  who 
testified  that  O'Brien  did  not  go  between  said  cars  or 
between  any  of  the  empty  cars  in  the  elevator,  and 
upon  the  oral  argument  it  was  conceded  by  appellant's 
counsel  that  the  jury  were  warranted  in  finding  from 
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the  evidence  that  O'Brien  did  not  go  between  the  cars 
in  the  elevator,  did  not  have  any  such  conversation 
with  deceased  as  he  testified  to,  and  that  he  gave  the 
signal  to  back  up  without  any  signal  from  the  de- 
ceased or  notice  from  him  that  the  knuckles  were  all 
opened  or  the  cars  ready  to  be  coupled  together. 

Clearly,  it  was  an  improper  and  negligent  act  for 
O'Brien,  after  ordering  the  deceased  to  open  the 
knuckles  of  all  of  the  empty  cars  on  track  2,  to  give  a 
signal  to  the  engineer  to  back  his  train  upon  that 
track  without  receiving  a  signal  from  deceased  or 
notice  that  he  had  opened  all  the  knuckles,  or  that  the 
cars  were  ready  to  be  coupled  together. 

The  contention  of  appellant's  counsel  is,  not  that  the 
jury  were  not  warranted  in  finding  from  the  evidence 
that  O'Brien  was  guilty  of  negligence  which  caused 
the  death  of  the  deceased,  but  that  O'Brien  and  de- 
ceased were  fellow-servants  and  that  the  negligent 
order  of  O'Brien  to  back  up  the  engine,  was  an  order 
given,  an  act  done,  by  O'Brien  in  his  capacity  of  co- 
laborer  and  fellow-servant  with  the  deceased  and  the' 
other  members  of  the  crew,  and  that  for  that  reason 
the  defendant  company,  the  common  master,  was  not 
liable. 

O'Brien  acted  in  a  dual  capacity,  as  fellow-serv- 
ant with  the  other  members  of  the  crew,  and  as  vice- 
principal.  If  he  had  negligently  transmitted  a  signal 
given  to  him  by  Chapman,  as  if  Chapman  had  given 
a  signal  for  the  engineer  to  go  forward  and  O'Brien 
had  negligently  transmitted  it  as  an  order  to  back  up, 
such  order  would  be  an  order  given,  an  act  done,  by 
O'Brien  in  his  capacity  of  fellow-servant. 

The  three  cars  counting  from  the  east  were  all  in 
the  elevator.  If  O'Brien  did  not  go  between  those 
cars  he  could  not  know  whether  the  knuckles  on  those 
cars  had  been  raised  for  coupling,  of  his  own  knowl- 
edge. It  was  Chapman's  duty  to  raise  the  knuckles 
on  those  cars  and  make  them  ready  for  coupling,  and 
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O'Brien,  in  his  capacity  of  fellow-servant  with  Chap- 
man, had  no  right  or  authority  to  give  the  signal  to 
back  up  until  he  received  such  signal  from  Chapman 
or  was  in  some  manner  notified  by  Chapman  that  the 
cars  were  ready.  But  O'Brien  was  in  control  of  the 
crew  and  had  authority  to  give  orders  to  the  engineer, 
and  the  question  whether  his  act  in  giving  the  signal 
to  back  up  was  the  act  of  a  vice-principal  or  the  ^ct 
of  a  fellow-servant  with  the  deceased  was,  we  think, 
a  question  of  fact  for  the  jury.  C.  &  E.  I.  R.  R.  Co.  v. 
Driscoll,  207  111.  9-15,  and  cases  there  cited. 

But  the  judgment  may,  we  think,  be  affirmed  upon 
another  ground.  The  second  count  of  the  declara- 
tion alleges  that:  *'Said  foreman  then  and  there 
ordered  and  directed  deceased  to  adjust  the  couplers 
between  two  of  said  cars,  to  do  which  the  plaintiff 
alleged  said  foreman  knew,  or  by  the  exercise  of  or- 
dinary care  might  have  known,  that  deceased  would 
or  might  be  required  to  go  or  pass  between  said  cars, 
and  deceased,  in  the  discharge  of  his  duty  and  in 
obedience  to  said  order  or  directions,  then  and  there 
undertook  to  adjust  said  couplers,  and  in  doing  so 
was  required  to  pass  between  said  cars  in  the  dis- 
charge of  his  duty,  and  while,  as  the  plaintiff  alleges, 
deceased  was  exercising  ordinary  care  and  caution 
for  his  own  safety,  defendant's  said  foreman  then 
and  there  wrongfully  and  negligently  ordered  and 
caused  said  engine  to  shove  said  cars  between  which 
•deceased  was  as  aforesaid,  violently  together,  whereby 
deceased  was  then  and  there  caught  and  so  crushed 
and  injured  between  said  cars  that  he  died  as  a  result 
thereof  a  short  time  afterwards." 

O'Brien  in  his  capacity  of  foreman  ordered  Chap- 
man to  adjust  the  couplers  on  the  empty  cars.  To  do 
this  Chapman  must  go  between  the  cars.  While 
Chapman  was  engaged  in  performing  this  work, 
O'Brien  gave  the  order  to  back  up  and  in  consequence 
thereof  Chapman  was  caught  between  the  cars  and 
killed. 
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In  Norton  Bros.  v.  Nadebok,  190  HI.  595,  Banning 
operated  a  certain  machine  and  Nadebok  was  his 
helper.  One  of  the  pieces  of  tin  which  Banning  had 
fed  into  the  machine  to  be  shaped  got  caught  in  the 
machine.  Banning  stopped  the  machine  and  ordered 
Nadebok  to  take  the  piece  of  tin,  called  a  ** catch,"  out 
of  the  machine.  While  the  latter  was  in  the  act  of 
doing  so.  Banning  started  the  machine  and  Nadebok 's 
hand  was  caught  in  the  machine  and  injured,  and  a 
judgment  in  his  favor  against  the  common  master 
of  Banning  and  himself  was  affirmed. 

In  that  case  it  was  said,  p.  603:  **The  giving  of  the 
order  to  appellee  to  remove  the  *  catch'  and  the  act 
of  starting  the  machine  occurred  so  closely  together 
that  the  consequences  resulting  therefrom  cannot  be 
separated,  and  the  master  is  liable  therefor."  The 
causal  connection  between  the  giving  of  the  order,  the 
starting  of  the  machine,  and  Nadebok 's  injury  in  that 
case  was  no  more  close,  direct,  or  immediate  than 
was  that  connection  between  the  giving  of  the  order, 
the  backing  up  of  the  engine  and  Chapman's  injury 
and  death  in  this  case. 

In  the  same  case  it  was  said  (p.^600):  "When 
appellee  was  ordered  by  his  superior  servant  to  put 
his  hand  in  the  machine  and  remove  the  'catch,'  in 
the  absence  of  any  warning  or  notice,  he  had  the 
right  to  assume  that  his  superior,  who  gave  the  order, 
would  not  by  his  own  negligence  make  the  act  which 
he  had  commanded  him  to  do  and  which  he  was  bound 
to  obey,  unsafe."  In  this  case,  when  Chapman  was 
ordered  by  his  foreman  to  go  between  the  cars  and 
make  them  ready  for  coupling,  he  had  the  same  right 
to  assume  that  his  foreman,  who  gave  him  the  order, 
would  not  without  notice  or  warning  to  him,  back  up 
the  engine  and  thereby  make  the  work  which  he  had 
commanded  him  to  do,  unsafe;  that  Nadebok,  in  the 
case  cited,  had  to  assume  that  Banning  would  not 
without  warning  to  him  start  the  machine  which 
caused  the  injury  in  that  case.    See  also,  Met.  W.  S. 
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EL  R.  E.  Co.  V.  Skola,  183  111.  454;  Consol.  Coal  Co. 
V.  Fleischbein,  207  ib.  595;  Taylor  v.  E.  &  T.  H.  E.  E. 
Co.,  121  Ind.  124. 
The  judgment  of  the  Superior  Court  will  be  affirmed. 

Afflrmed. 


American  Bridge  Company  ?•  Bernard  Bialk. 

<^eii.  No.  12,706. 

1.  Assumed  risk — when  doctrine  of,  precludes  recovery.  Where 
the  danger  from  which  the  injury  resulted  was  obvious  and  appa- 
rent, the  doctrine  of  assumed  risk  applies  as  between  master  and 
servant  and  a  recovery  cannot  be  had. 

2.  Assumed  bisk — what  does  not  prevent  operation  of.  The 
command  to  a  servant  to  do  an  act  which  relieves  the  servant 
from  an  assumption  of  risks  incident  to  that  which  he  is  ordered 
to  do,  must  be  the  command  of  the  master,  or  of  one  standing 
in  that  relation  to  the  servant. 

Action  In  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Thomas  G.  Windes,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1905.  Reversed,  with  finding  of  fact.  Opinion  filed  October  23. 
1906. 

HoRTON  &  Brown,  for  appellant. 

Hummer,  Murphy  &  McDonald,  for  appellee; 
Simon  Kjjuse,  of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

In  an  action  on  the  case  plaintiflF  recovered  a  judg- 
ment against  defendant,  his  employer,  for  $3,750  for 
personal  injuries  alleged  to  have  been  sustained 
through  the  negligence  of  the  defendant,  and  the  de- 
fendant appealed. 

The  defendant  had  in  Chicago  extensive  bridge 
works  and  in  a  certain  room  were  machines  used  to 
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straighten  or  shape  steel  or  iron  plates.  In  the  east 
part  of  this  room  the  plates  to  be  shaped  or  straight- 
ened were  stored  in  piles  running  north  and  south. 
Seventeen  feet  above  the  floor  were  stationary  tracks 
running  east  and  west,  placed  twelve  feet  apart.  Upon 
each  of  these  tracks  ran  a  traveler  into  the  lower  end 
of  which  a  hand  tackle  could  be  hooked.  The  tracks, 
travelers  and  tackles,  combined,  constituted  a  traveling 
crane  by  means  of  which  a  steel  plate  could  be  raised, 
lowered  and  moved. 

Plaintiff  was  a  member  of  a  gang  of  five  known  as 
hustlers,  of  which  gang  one  Bitter  was  leader.  When 
a  man  in  charge  of  a  straightening  machine  wanted  a 
plate,  he  gave  the  gang  of  hustlers  the  dimensions  of 
the  plate  he  wanted,  and  it  was  then  their  duty  to  find 
such  plate  and  by  means  of  said  crane  to  take  it  to 
the  straightening  machine. 

On  the  day  of  the  accident,  Johnson,  who  was  in 
charge  of  a  straightening  machine,  told  one  of  the  said 
hustler  gang  that  he  wanted  a  steel  plate  thirty  feet 
long,  eighteen  inches  wide,  three-quarters  of  an  inch 
thick.  Bitter  was  then  in  another  part  of  the  shop  en- 
gaged in  other  work,  and  the  other  members  of  the 
hustler  gang,  without  telling  Bitter  that  Johnson 
wanted  a  plate,  undertook  to  find  the  plate  and  take  it 
to  Johnson's  machine.  They  found  it  and  attached  to 
it  two  tackles,  one  near  its  north  end,  the  other  a  short 
distance  south  of  its  center.  Plaintiff  looked  for  a 
third  tackle  to  attach  to  the  south  end,  but  was  unable 
to  find  one.  The  plaintiff  was  not  directed  by  any  one 
to  get  a  third  tackle,  did  not  report  to  any  one  that  he 
was  unable  to  find  a  third  tackle,  but  he  and  the  other 
three  men,  Bitter  still  being  absent,  without  further 
order  or  direction  proceeded  to  raise  and  move  the 
plate  with  only  the  two  tackles.  With  the  two  tackles 
they  raised  the  plate  so  that  it  swung  clear,  but  in  do- 
mg  so  they  raised  the  tackle  attached  to  the  plate  near 
its  north  end  much  higher  than  they  raised  the  tackle 
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attached  to  the  plate  just  south  of  its  center,  and  as  the 
plate  hung  suspended  from  the  tackles  its  north  end 
was  six  feet  higher  than  its  south  end.  With  the  plate 
in  this  position,  they  moved  the  crane  west  several  feet 
until  it  reached  a  pile  of  plates  which  the  south  end  of 
the  plate  hung  too  low  to  clear.  .  The  men  engaged  in 
moving  the  plate  might  by  pulling  up  the  tackle  at- 
tached near  the  center  of  the  plate  have  raised  the  south 
end  of  the  plate  so  that  it  would  clear  the  pile  of  plates, 
and  by  pulling  up  the  center  tackle  to  a  level  with  the 
tackle  at  the  north  end,  or  by  pulling  up  the  center 
tackle  some  and  lowering  the  tackle  at  the  north  end 
some,  they  could  have  put  and  kept  the  plate  in  a 
horizontal  position  or  nearly  so.  The  men  made  no 
attempt  lo  raise  the  south  end  of  the  plate  by  pulling 
up  the  center  tackle,  but  the  plaintiff  of  his  own  motion, 
without  an  order  from  anyone,  went  to  the  south  end  of 
the  plate  and  attempted  to  lift  it  up  so  that  it  would 
clear  the  pile  of  plates,  and  as  he  did  so  the  plate 
slipped  downward  through  the  hooks  and  the  south  end 
of  the  plate  struck  plaintiff's  foot  and  inflicted  the  in- 
juries complained  of. 

The  plate  lay  upon  its  side  supported  at  each  tackle 
by  a  pair  of  hooks  which  was  a  part  of  the  tackle.  A 
pair  of  hooks  was  like  a  pair  of  tongs — ^the  legs 
made  of  %  inch  iron  rods  with  perhaps  two  inches  of 
the  lower  end  of  each  leg  turned  up  inwards.  Upon 
such  turned  up  ends  the  plate  rested,  held  from  slip- 
ping lengthwise  only  by  its  weight  upon  such  turned 
up  ends.  So  long  as  the  plate  was  kept  level  or  nearly 
so,  there  was  no  tendency  for  it  to  slip  through  the 
hooks  nor  danger  that  it  would  do  so,  but  with  one  end 
of  the  plate  higher  than  the  other,  with  the  plate  upon 
an  incline,  there  would  be  a  tendency  for  it  to  slip 
downward  through  the  hooks.  In  this  case  the  plate 
had  been  planed  and  was  smooth,  and  rested  upon  four 
small  bearings.  The  angle  of  inclination  would  not 
therefore  have  to  be  great  to  cause  the  plate  to  slip 
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downward  through  the  hooks,  and  it  is  clear  that  it  did 
so  slip,  because,  by  reason  of  the  inclination  of  tlio 
plate,  the  force  of  gravity  became  sufficient  to  over- 
come the  friction  of  the  plate  upon  its  bearings  in  the 
hooks. 

As  has  been  said,  the  plaintiff  and  the  men  engaged 
with  him  might,  by  the  proper  use  of  the  tackle  they 
had,  attached  to  the  plate  as  they  were  attached,  have 
kept  the  plate  horizontal  or  nearly  so  and  prevented 
any  danger  of  its  slipping  through  the  hooks.  In  place 
of  keeping  the  plate  horizontal,  they  pulled  the  tackle 
at  its  north  end  much  above  the  tackle  near  its  center, 
raised  the  north  end  of  the  plate  about  six  feet  above 
its  south  end,  and  as  a  direct  result  and  consequence 
of  such  act  the  plate  slipped  downward  through  the 
hooks  and  injured  the  plaintiff.  The  plaintiff  and  the 
other  men  engaged  with  him  in  moving  the  plate  were 
fellow-servants  and  for  an  injury  to  the  plaintiff  re- 
sulting directly  from  the  negligent  act  or  omission  of 
any  act  of  said  men  the  defendant  is  not,  in  the  absence 
of  special  circumstances  not  shown  in  this  case,  liable 
to  the  plaintiff. 

But  there  are  other  objections  fatal  to  the  right  of 
the  plaintiff  to  recover  in  this  action. 

Plaintiff's  testimony  does  not  show  that  there  were 
not  other  tackles  in  the  works  of  the  defendant,  but 
only  that  he  was  unable  to  get  another  tackle.  Trost, 
a  witness  for  plaintiff,  testified  that  he  was  engaged  at 
a  bench  a  few  feet  away  from  the  crane  laj- ing  out  work 
upon  a  plat^ ;  that  he  had  two  tackles  which  he  used  to 
raise  plates  and  put  them  upon  the  bench ;  that  plaintiff 
applied  to  him  for  a  tackle  and  that  he  refused  to  give 
him  one.  Lebold,  the  foreman  of  the  department  in 
Yrhich  plaintiff  worked,  testified  that  there  were  several 
hundred  tackles  in  the  shop;  that  men  sometimes  re- 
fused to  give  tackles  to  each  other,  and  that  the  leaders 
of  the  gangs  had  instructions  when  they  could  not  get 
tackles  to  notify  him. 
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Plaintiff  did  not  notify  either  Lebold,  his  foreman, 
or  Bitter,  the  leader  of  his  gang,  that  he  could  not  get 
another  tackle,  but  with  the  other  men  of  his  gang  pro- 
ceeded to  attempt  to  raise  and  move  the  plate  with  two 
tackles. 

If  it  be  admitted  that  two  tackles  did  not  make  thQ 
crane  a  reasonably  safe  appliance  with  which  to  raise 
and  move  the  plate  in  question,  and  that  it  was  the  duty 
of  the  defendant  to  provide  more  tackles,  we  do  not 
think  that  the  evidence  in  this  record  is  suflScient  to 
warrant  or  support  an  inference  that  the  defendant 
failed  to  provide  a  sufficient  number  of  tackles. 

Again,  plaintiff  before  he  was  injured  knew  that  he 
and  the  men  engaged  with  him  had  but  two  tackles  in 
use.  Whatever  danger  there  was  in  raising  or  moving 
the  plate  with  but  two  tackles  was  obvious  and  apparent 
and  the  risk  was  assumed  by  him.  McCormick  Ma- 
chine Co.  V.  Zakzewski,  220  111.  522,  and  cases  there 
cited. 

It  only  remains  to  consider  the  contention  of  appel- 
lee that  he  was  relieved  from  the  assumption  of  the 
risk  incident  to  the  raising  and  moving  of  the  plate 
with  but  two  tackles  by  Johnson's  orders  to  bring  him 
the  plate  and  his  later  orders  to  plaintiff  to  work  the 
best  he  could,  to  bring  him  the  iron,  etc. 

The  command  to  a  servant  to  do  an  act  which  re- 
lieves the  servant  from  the  assumption  of  risks  incident 
to  that  which  he  is  ordered  to  do,  must  be  the  command 
of  the  master,  or  of  one  standing  in  that  relation  to 
the  servant. 

Plaintiff  testified  that  after  the  plate  had  been 
hoisted  about  six  feet  Johnson  called  out  to  him,  **to 
hurry  up;''  *^to  bring  that  iron  to  him,  that  he  was  in 
a  hurry;"  that  Johnson  said:  **Work  the  best  you  can, 
I  want  that  iron,"  and  as  the  crane  was  in  plain  view 
of  Jolmson,  it  may  fairly  be  inferred  that  Johnson 
knew  that  the  men  had  in  use  but  two  tackles. 

In  his  testimony  plaintiff  called  Johnson  his  fore- 
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man,  but  he  stated  no  facts  to  warrant  or  support  the 
conclusion  that  Johnson  was  his  foreman.  It  is  undis- 
puted that  Johnson  had  charge  of  a  straightening  or 
shaping  machine;  that  he  had  three  helpers  at  said 
machine;  that  plaintiff  was  not  one  of  those  helpers, 
but  was  one  of  the  gang  of  hustlers  whose  duty  among 
others  it  was  to  take  a  plate  to  Johnson's  machine 
when  he  called  for  one.  Johnson  had  authority  to 
direct  the  hustler  to  bring  him  a  particular  plate. 
This  authority  he  possessed  in  common  with  every 
man  who  had  charge  of  a  similar  machine,  or  of  a  ma- 
chine or  bench  where  he  required  plates.  But  Johnson 
had  no  other  or  further  authority  over  the  hustlers 
than  the  right  to  order  them  to  bring  him  a  plate.  He 
had  no  authority  to  order  or  direct  how,  in  what  man- 
ner, or  by  what  means  or  appliances  they  should  move 
such  plate.  He  exercised  all  the  authority  he  had 
over  the  hustlers  when  he  called  upon  them  to  bring 
him  a  particular  plate.  There  is  no  evidence  in  the 
record  to  warrant  or  support  the  inference  that  he 
possessed  any  other  or  further  authority  over  them, 
and  certainly  none  that  he  had  any  authority  to  con- 
trol or  direct  them  in  the  performance  of  the  work  of 
raising  or  moving  the  plate  he  had  called  for,  and 
therefore  no  evidence  that  in  the  performance  of  that 
work  he  stood  toward  them  in  the  relation  of  master. 
The  evidence  in  the  record  is  not  sufficient  to  warrant 
a  recovery  by  the  plaintiff  against  the  defendant,  and 
the  judgment  will,  therefore,  be  reversed  with  a  finding 
of  fact 

Reversed  tvith  finding  of  fact. 
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Grand  Lodge  of  Illinois  Independent  Order  of  Mntnal 
Aid  ?•  Frances  Pelffer. 

Gen.  No.  12,697. 

1.  Release — when  form  of,  sufficient  No  particular  form  of 
words  Is  essential  to  a  valid  release.  Any  form  of  words  which 
Indicates  an  intention  to  discharge  the  obligation  is  sufficient. 

2.  Fraternal  benefit  society — when  delivery  of  benefit  certifir 
cate  operates  as  a  release.  The  surrender  of  a  benefit  certificate, 
canceled  and  marked  paid,  operates .  as  a  release  and  discharge 
of  the  obligations  of  the  society  under  the  certificate. 

Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Charles  M.  Walker,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1905.  Re- 
versed, with  finding  of  fact.    Opinion  filed  October  23,  1906. 

Statement  by  the  Court.  Appellee  sned  appellant 
in  the  Circuit  Court  upon  a  beneficiary  certificate 
issued  by  appellant,  a  fraternal  benefit  society,  to 
Peter  Peiffer,  the  husband  of  appellee.  Appellant  paid 
the  full  amount  of  the  insurance,  $2,000,  before  the  suit 
was  commenced,  upon  satisfactory  proof  of  the  death 
of  Peiffer.  The  suit  was  brought  to  recover  from  ap- 
pellant the  amount  of  assessments  paid  by  said  Peter 
Peiffer  in  his  lifetime  to  appellant,  under  a  provision 
of  the  certificate  to  the  effect  that  appellee  was  entitled 
to  participate  in  the  mutual  aid  fund  of  the  order  to 
the  amount  of  $2,000  with  accrued  mutual  aid  assess- 
ments.   These  assessments  amoxmted  to  $428.82. 

Prior  to  the  payment  of  the  $2,000  the  president  of 
the  Grand  Lodge  of  the  Order  represented  to  appellee 
that  the  Grand  Lodge  was  in  strained  financial  circum- 
stances because  of  the  enormous  death  rate  of  the  pre- 
vious winter,  and  that  it  could  not  continue  to  pay 
accrued  assessments;  that  it  could  pay  every  benefi- 
ciary the  face  of  the  beneficiary  certificate,  but  no  more, 
and  urged  appellee  to  accept  the  face  of  the  certificate 
in  settlement  of  her  claim.    Thereupon  the  parties  met 
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in  the  office  of  appellee's  attorney  and  after  some  talk 
Arnold,  deputy  grand  president  of  appellant,  handed 
appellee  or  her  attorney  a  warrant  on  the  treasurer  of 
the  order  for  $500  and  also  one  for  $400  and  an  agree- 
ment signed  by  the  Grand  Ijodge  to  pay  appellee  $1,500 
in  installments,  the  $400  warrant  being  indorsed  as  a 
payment  on  the  agreement,  and  appellee  indorsed  on 
the  back  of  the  certificate  the  following : 

**  Received  of  the  Grand  Lodge  of  Independent  Order 
of  Mutual  Aid  the  sum  of  Two  Thousand,  which  sum  is 
in  full  of  all  claim  and  demand  existing  under  the 
within  certificate. 

Witness  my  hand  and  seal  this  25th  day  of  April, 
1902. 

FRAiifCEs  Peiffer.     [  Seal.  ] 

Witness:     C.  W.  Arnold,  John  P.  Ahrens." 

The  certificate  was  surrendered  to  Arnold  by  ap- 
pellee and  was  canceled  by  writing  across  the  face  of 
it  the  words  ** Satisfied  in  full,"  and  erasing  the  sig- 
natures of  the  officers  of  appellant.  Whether  the  cer- 
tificate was  thus  canceled  at  the  interview  or  subse- 
quently does  not  appear. 

The  trial  resulted  in  a  verdict  and  judgment  against 
appellant  for.  $428.82,  to  reverse  which  this  appeal  is 
prosecuted. 

John  P.  Ahrens,  for  appellant. 

H.  A*  Tiffany  and  Edwy  Logan  REEvra,  for  appel- 
lee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

No  question  of  pleadings  is  made  on  the  record.  No 
question  of  fraud  is  presented  by  the  pleadings  or  the 
evidence.  The  principal  question  presented  is  the  ef- 
fect of  the  receipt  or  release  signed  by  appellee  at  the 
time  appellant  paid  the  money  to  appellee  and  received 

VoL'CXMXU 


210  Appellate  Courts  of  Illinois. 

Vol.  129.],   Grand  Lodge  111.  Ind.  Or.  Mut.  Aid  v.  Pelffer. 

the  certificate  with  the  indorsement  thereon  from  ap- 
pellee. 

The  evidence  and  the  circumstances  surronnding  the 
transaction  convince  us  that  it  was  the  intention  of  both 
parties  at  the  time  the  money  was  paid  and  the  certifi- 
cate was  surrendered  to  make  a  full  settlement  of  the 
claim  of  appellee  against  appellant  under  the  certifi- 
cate, and  to  release  appellant  from  all  further  liability 
thereon. 

The  paper  purports  on  its  face  to  be  more  than  a 
mere  receipt  for  money.  It  covenants, or  contracts  in 
addition  that  the  sum  of  money  is  received  **in  full  of 
all  claim  and  demand  existing  under  the  within  certifi- 
cate,'' and  it  is  executed  under  seal. 

In  Parsons  on,  Contracts  (6th  ed.),  vol.  2,  p.  872,  the 
learned  author  in  speaking  of  a  release  as  a  good  de- 
fense to  an  action  says :  ^ '  No  special  form  of  words  is 
necessary,  if  it  declare  with  entire  distinctness  the 
purpose  of  the  creditor  to  discharge  the  debt  and  the 
debtor.  And  if  it  have  necessarily  this  effect,  although 
the  purpose  is  not  declared,  it  will  operate  as  a  re- 
lease. ' ' 

While  the  paper  does  not  contain  the  usual  words 
of  release  and  discharge,  it  clearly  declares  the  pur- 
pose of  appellee  to  discharge  the  debt  and  to  discharge 
appellant  from  the  debt.  If  any  effect  is  to  be  given  to 
the  clause  above  quoted,  the  document  necessarily  has 
the  effect  to  discharge  the  debt.  It  is  under  seal,  and 
therefore  a  suificient  consideration  for  a  release  is  im- 
ported. 

Another  view  of  the  case  which  leads  to  the  same 
result  finds  support  in  the  authorities.  Appellee  de- 
livered up  the  certificate  on  which  suit  was  brought  to 
appellant  upon  receiving  the  money,  or  warrants  for 
the  money,  and  the  agreement  of  appellant  to  i>ay  the 
balance  of  the  face  of  the  certificate.  This  -vi^as  the 
obligation  of  appellant  which  appellee  held.    She  de- 
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livered  up  the  certificate,  we  think,  with  the  intention 
and  for  the  purpose  of  discharging  the  debt.  This 
operated  in  law  as  a  release  and  discharge  of  the  lia- 
bility on  the  certificate. 

In  Larkin  v.  Hardenbrook,  90  N.  T.  333,  it  is  said: 
*'The  rule  seems  to  be  well  settled  by  the  authorities 
that  where  an  obligee  delivers  up  the  obligation  which 
he  holds  against  another  party,  with  the  intent  and  for 
the  purpose  of  discharging  the  debt,  where  there  is  no 
fraud  or  mistake  alleged  or  proved,  that  such  surrender 
operates  in  law  as  a  release  and  discharge  of  the  lia- 
bility thereon;  nor  is  any  consideration  required  to 
support  such  a  transaction  when  it  has  been  fully  exe- 
cuted.'* Citing  Bouv.  Law  Die,  title  Eelease;  Albert's 
Exrs.  V.  Ziegler's  Exrs.,  29  Penn.  St.  50;  Beach  v.  En- 
dress,  51  Barb.  570 ;  Doty  v.  Wilson,  5  Lans.  10. 

Appellee  would  not  have  indorsed  upon  the  certificate 
itself  the  satisfaction  thereof  under  seal  and  delivered 
up  the.  certificate  to  appellant,  with  the  advice  of  her 
counsel  who  was  present  at  the  time,  had  it  not  been 
her  intention  to  discharge  and  cancel  the  debt.  Under 
the  above  authorities  we  hold  that  by  operation  of  law 
the  liability  on  the  certificate  was  released  and  dis- 
charged by  the  delivery  and  surrender  of  the  certifi- 
cate to  appellant  under  the  circumstances  shown  by 
the  evidence. 

It  follows  from  the  view  we  take  of  the  release,  and 
the  legal  effect  of  the  surrender  of  the  certificate,  that 
the  court  erred  in  refusing  to  instruct  the  jury  at  the 
close  of  the  evidence  to  find  the  issues  for  the  defend- 
ant as  requested  by  appellant. 

The  judgment  of  the  Circuit  Court  is  reversed  with 
finding  of  fact. 

Reversed, 
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Ferguson  &  Lange  Foundry  Company  Y.GustavSchillo. 
Gen.  No.  12,708. 

1.  Negligence — when  master  guilty  of,  in  loading  car,  A  servant 
"Who  Is  ordered  by  his  foreman  to  assist  in  moving  a  car  which 
has  been  loaded,  may  recover  if  he  is  injured  through  the  negli- 
gent loading  of  such  car. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Joseph  E.  Gaby,  Judge,  presiding. 
Heard  In  the  Branch  Appellate  Court  at  the  October  term,  1905. 
Affirmed.    Opinion  filed  October  23,  1906. 

Statement  by  the  Court.  Gustav  ScMllo,  appel- 
lee, brought  this  action  in  case  against  appellant  to 
recover  damages  for  personal  injuries  sustained  by 
him  while  in  the  employ  of  appellant  as  a  laborer.  The 
accident  resulting  in  the  injury  occurred  in  appellant's 
plant  in  Chicago  on  October  25, 1903. 

Appellant,  a  corporation,  was  engaged  in  the  manu- 
facture and  sale  of  counterweights  for  bridges,  among 
other  things.  It  used  certain  cars  upon  which  to  trans- 
fer the  products  of  its  manufacture  from  place  to 
place  in  its  shops  and  to  the  yards  connected  there- 
with. These  cars  were  about  five  feet  wide  and  seven 
or  eight  feet  long.  They  were  mounted  on  four  wheels, 
and  were  moved  from  place  to  place  on  iron  tracks  or 
rails  upon  which  the  wheels  of  the  cars  ran.  The  bed 
of  these  cars  consisted  of  four  iron  rails  running 
crosswise  with  four  similar  iron  rails  extending  length- 
wise thereof  to  equalize  the  weight.  Upon  these  iron 
rails  running  lengthwise  the  weights  were  placed  in 
loading  the  cars. 

One  of  these  cars  had  been  loaded  with  weights  in 
the  course  of  appellant's  business,  and  was  standing 
on  the  tracks  in  the  north  end  of  the  shop.  The  weights 
were  placed  in  rows  across  the  car.  The  car  was  un- 
evenly loaded,  the  front  end  being  loaded  heavier  than 
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the  back  end.  Sometime  between  six  and  seven  o'clock 
in  the  evening  the  foreman  ordered  appellee  to  go  to 
the  assistance  of  another  man  and  ''pinch"  or  move 
the  car.  This  was  done  by  means  of  an  iron  bar  so 
formed  that  one  side  thereof  was  straight  and  the 
other  was  rounded  at  the  end  and  came  to  a  point. 
The  romided  portion  rested  on  the  rail  and  served  as 
a  fnlcrmn.  The  men  would  insert  the  end  of  the  bar 
between  the  car  wheel  and  the  rail  with  the  rounded 
portion  resting  on  the  rail,  and  by  bearing  down  on  the 
iron  bar  cause  the  wheels  of  the  car  to  move  forward. 
Chills  and  castings  were  piled  within  three  feet  of  the 
rear  of  the  car.  The  use  of  the  iron  bars  in  ''pinch- 
ing" required  about  five  feet  of  space.  Accordingly 
appellee,  upon  receiving  the  order,  and  the  man  he 
was  helping,  applied  their  "pinching"  bars  to  the 
front  wheels  of  the  car  instead  of  the  rear  wheels. 
\Vhile  thus  endeavoring  to  move  the  car,  one  of  the 
weights  lying  on  the  car  fell  upon  the  plaintiff,  in- 
flicting serious  injuries. 

The  trial  resulted  in  a  verdict  and  judgment  for 
$2,500  against  appellant. 

HoRTON  &  Brown,  for  appellant. 

* 

Walter  A.  Brendecke  and  Paul  C.  Sohussman,  for 
appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Appellee  (plaintiff)  avers  in  his  declaration  that 
appellant  loaded  and  placed  the  weights  on  the  car  in 
so  improper,  careless  and  dangerous  a  manner  that  if 
the  car  was  moved  the  weights  would  fall  off  the  car 
and  upon  persons  moving  the  car,  and  that  appellant 
carelessily  and  negligently  ordered  the  plaintiff  to 
move  and  propel  the  car  while  it  was  so  loaded. 

Counsel  for  appellant  at  the  close  of  their  brief  say : 
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''We  respectfully  submit  that  we  are  not  asking  this 
court  to  weigh  the  evidence  in  the  case,  and  say  that  it 
does  not  preponderate  in  favor  of  the  plaintiff,  but  are 
asking  the  court  to  say  that  there  is  no  such  evidence 
in  the  record  as  would  justify  the  jury  in  bringing  in 
a  verdict  in  favor  of  the  plaintiff  without  acting  un- 
reasonably." 

On  examination  of  the  record  it  appears  that  it  con- 
tains evidence  tending  to  show  that  the  car  in  question 
was  owned,  controlled  and  being  operated  by  appellant 
in  its  shop;  that  the  weight  which  fell  upon  and  in- 
jured appellee  was  placed  on  the  car  by  appellant,  xm- 
der  the  direction  of  its  foreman  in  charge  of  the  work 
of  loading  the  car  and  moving  it ;  that  the  weight  was 
so  placed  on  the  car  that  it  extended  over  the  side  of 
the  car  and  rested  upon  its  shortest  side ;  that  the  car 
when  loaded  was  to  be  moved  by  ''pinching"  it;  that 
inimediately,  when  the  car  started  forward,  the  weight 
fell  off;  that  the  plaintiff  (appellee)  was  ordered  by 
the  foreman  to  go  over  and  help  "pinch"  the  ear,  and 
was  in  the  act  of  obejdng  the  order  when  he  was  in- 
jured. 

This  evidence,  we  think,  justified  the  inference  by 
the  jury  that  if  the  weight  had  been  properly  loaded 
it  would  not  have  fallen  from  the  car,  and  therefore, 
considering  all  the  circumstances,  the  weight  was  im- 
properly and  negligently  placed  on  the  car  by  appel- 
lant. 

No  explanation  which  would  excuse  appellant  ap- 
pears in  the  evidence ;  at  least,  no  such  explanation  has 
been  pointed  out  to  us.  Without  doubt  it  was  the  duty 
of  appellant  and  its  servants  to  use  reasonable  care  in 
loading  the  car  so  as  to  prevent  the  happening  of  such 
an  accident.  The  evidence  tends  to  show  that  it  was 
necessary  to  "pinch"  the  front  wheels  of  the  car  in-" 
stead  of  the  rear  wheels,  for  the  reason  that  there  were 
chills  and  castings  so  close  to  the  rear  end  of  the  car 
that  the  rear  wheels  could  not  be  "pinched,"  and  it 
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cannot  be  said,  therefore,  that  appellee  unnecessarily 
placed  himself  in  a  place  of  danger,  or  that  he  was 
guilty  of  any  negligence  which  directly  or  proximately 
contributed  to  the  accident. 

We  are  compelled  to  hold,  therefore,  that  the  evi- 
dence justified  the  jury  in  giving  a  verdict  for  appellee 
without  acting  unreasonably.  The  judgment  is  af- 
firmed. 

Affirmed. 


Latrobe  Steel  &  Coupler  Company  y.  Christ  Shlones. 
Geii.  No.  12,715. 

1.  Declaration — wlien  proof  does  not  sustain  charge  of  negli- 
gence. Where  the  evidence  adduced  is  different  from  that  charged 
in  the  declaration,  a  recovery  will  not  be  sustained. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Joseph  E.  Gabt,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1905. 
Reversed,  with  finding  of  fact    Opinion  filed  October  23,  1906. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
judgment  in  favor  of  appellee  for  $750  in  an  action  on 
the  case  brought  by  appellee  against  appellant  in  the 
Superior  Court. 

Appellant  operated  a  factory  in  which  it  manufac- 
tured railway  supplies.  Among  the  machines  used  in 
this  factory  was  a  molding  machine  known  as  num- 
ber three  molding  machine.  This  machine  was  used 
for  the  purpose  of  making  molds  for  castings,  and 
consists  of  a  table  or  platform  with  an  aperture  in  the 
center  through  which  the  pattern  from  which  the 
mold  is  made  was  raised  and  lowered  by  compressed 
air.  When  the  mold  was  to  be  made,  the  pattern  was 
raised  so  as  to  project  above  the  surface  of  the  table, 
and  the  molding  box  was  placed  over  it  and  molding 
sand  was  packed  in  the  box  around  the  pattern.    The 
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pattern  was  then  lowered  below  the  surface  of  the 
table,  and  the  mold  was  removed  by  a  crane.  Under- 
neath the  table  was  the  apparatus  for  raising  and 
lowering  the  pattern.  The  valve  which  controlled  the 
pneumatic  power  was  located  at  the  end  of  the  ma- 
chine from  twenty  to  twenty-four  inches  from  the 
floor  or  ground  and  projected  about  four  inches  from 
the  machine. 

Appellee  was  employed  at  the  time  he  was  injured 
311  connection  with  this  molding  machine  when  lie  had 
been  so  emploj'ed  about  a  week  and  a  half.  It  was 
his  duty  to  clean  off  the  pattern  after  the  mold  had 
been  removed.  For  this  purpose  brushes  were  fur- 
nished to  the  men. 

The  accident  happened  on  the  night  of  January  8, 
1903.  A  mold  had  been  made,  the  pattern  had  been 
lowered  and  the  mold  was  being  removed.  Appellee 
started  to  clean  the  pattern  while  it  was  below  the 
table  by  reaching  his  hand  through  the  opening  in  the 
table.  ■  By  some  means  the  power  was  turned  on,  the 
pattern  rose  and  caught  appellee's  thumb  and  cut  it 
off.  There  is  evidence  in  the  record  tending  to  show 
that  Govinis,  a  fellow-servant  of  appellee  who  was 
removing  the  mold,  accidentally  struck  and  turned  the 
valve  so  as  to  cause  the  pattern  to  move  up. 

Herbick,  Allen,  Boyesen  &  Martin,  for  appellant. 

David  K.  Tone  and  H.  M.  Ashton,  for  appellee. 

Mr..  Justice  Smith  delivered  the  opinion  of  the 
court. 

Appellant  relies  for  a  reversal  of  the  judgment 
upon  the  ground,  among  others,  that  there  is  an  utter 
failure  of  proof  aa  to  all  the  material  allegations  of 
the  declaration. 

In  his  declaration  appellee,  after  describing  the 
machine,  avers:     **That  at  one  end  of  said  machine 
was  a  wheel  of,  to  wit,  the  width  of  four  inches ;  that 
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said  wheel  was  attached  to  an  iron  rod  or  shaft 
which  then  and  there  extended  in  a  longitudinal  di- 
rection beneath  said  cover  of  said  machiae,  and  that 
said  shaft  was  connected  with  the  other  parts  of  said 
machine  in  such  a  way  that  the  steam  power  of  said 
machine  could  be  turned  on  or  off  by  means  of  said 
wheel  and  said  shaft;  that  said  wheel  by  means  of 
which  said  steam  power  was  turned  on  and  off  was 
then  and  there  situated  at,  to  wit,  a  distance  of  four 
inches  from  the  end  of  said  machine  and  immediately 
beneath  the  cover  of  the  same;  that  a  large  number 
of  men  were  then  and  there  employed  in  and  about 
said  establishment  of  said  defendant,  and  that  in  the 
course  of  their  said  employment  in  said  establishment 
of  said  defendant,  said  employes  had  occasion  to  and 
did  frequently  pass  in  close  proximity  to  the  end  of 
said  machine  upon  which  said  wheel  for  turning  on 
and  off  the  power  of  said  machine  was  situated;  that 
when  said  employes  of  said  defendant  would  pass  too 
close  to  the  end  of  said  machine,  they  would  sometimes 
brush  against  or  strike  said  wheel  used  for  turning  on 
and  off  the  power  of  said  machine. 

That  by  reason  of  said  situation  of  said  wheel  for 
turning  on  and  off  the  power  for  said  machine,  and 
by  reason  of  the  striking  or  brushing  of  the  employes 
against  the  same,  it  became  highly  dangerous  to 
operate  said  machine,  in  that  when  said  machine  was 
at  rest  and  when  said  steam  power  was  turned  off 
and  the  operator  was  working  in  or  around  said 
machine,  said  steam  power  was  liable  to  be  turned  on 
by  employes  passing  by  the  end  of  said  machine ;  that 
for  a  long  time  prior  to  said  8th  day  of  January, 
1903,  said  defendant  carelessly  and  nesrligently  per- 
mitted said  wheel,  which  was  tten  and  there  used  for 
tumiug  on  and  off  the  steam  power  on  said  machine, 
to  be  and  remain  in  a  projecting  position  at,  to  wit,  the 
distance  of  four  inches  from  the  end  of  said  machine. 

That  a  short  time  before  the  8th  day  of  January, 
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1903,  plaintiff  complained  to  defendant  abott   said 
dangerous  condition  of  said  machine  and  then  and 
there  notified  said  defendant  that  it  was  dangerous 
to  work  in  and  around  said  machine  when  said  steam 
power  was  turned  off,  for  the  reason  that  said  wheel 
by  which  said  power  was  turned  on  and  off  was  so 
situated   that   it   could  be   and   was  at  times  easily 
turned  by  other  workmen  striking  against  said  wheel 
while  passing  the  end  of  the  said  machine;    that  said 
defendant  thereupon  promised  to  remove  said  dan- 
gerous situation  of  said  wheel  within  a  reasonable 
time  and  to  place  said  wheel  in  such  a  position  that  it 
could  not  be  struck  by  other  employes  walking  by  said 
machine ;  that  said  promise  to  change  said  wheel  and 
to  place  it  where  it  was  not  liable  to  be  struck  by  pas- 
sers-by was  made  to  plaintiff  a  short  time  before  said 
8th  day  of  January,    190^;  that,    relying   upon    the 
promise  of  said  defendant  to  repair  said  machine  by 
placing  said  wheel  beneath  a  part  of  said  machine 
where  it  could  not  be  struck  by  passers-by,  plaintiff 
continued  in  the  employ  of  said  defendant,  and  that 
he  was  induced  to  continue  in  the  employ  of  said  de- 
fendant by  reason  of  said  promise  then  and  there 
made  by  said  defendant  to  repair  and  change  said 
machine  in  the  manner,  as  stated  aforesaid,  within  a 
reasonable  time;    that  defendant,  not  regarding  its 
duty  in  that  behalf,  and  in  violation  of  its  said  promise 
to  repair  the  said  machine  by  changing  said  wheel  and 
placing  it  in  such  a  position  that  it  would  not  be  struck 
by  persons  passing  the  machine,  then  and  there  care- 
lessly and  negligently  permitted  said  wheel  at  the  end 
of  said  machine  to  be  and  remain  at  a  distance  of,  to 
wit,  four  inches  from  the  end  of  said  machine  and  in 
such  a  position  that  the  end  of  said  wheel  was  liable 
to  be  struck  by  persons  passing  said  machine. 

That,  on  the  day  and  year  aforesaid,  plaintiff  was 
in  the  employ  of  defendant  and  was  then  and  there 
operating  said  machine  in  said  plant  of  said  defend- 
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ant,  and  that  while  he  was  cleaning  certain  material 
from  around  the  pattern  or  shaping  part  of  said  ma- 
chine, and  while  plaintiff  then  and  there  had  his  right 
hand  into  the  opening  near  the  center  of  the  cover  of 
said  machine,  one  of  the  workmen  of  said  defendant, 
while  passing  the  end  of  said  machine,  struck  said 
wheel  which  was  used  for  turning  on  and  off  the  steam 
power  of  said  machine,  and  that  in  consequence 
thej:eof  said  wheel  was  turned  and  the  steam  power  of 
said  machine  was  then  and  there  turned  on  and  the 
lower  portion  of  said  machine  was  suddenly  moved 
upward  immediately  beneath  the  center  of  said  ma- 
chine, and  plaintiff's  right  hand  was  then  and  there 
caught  between  said  machinery  so  moved  upward  and 
the  cover  of  said  machine;  that  at  all  times  at  and 
before  the  happening  of  the  said  injuries  and  the  mov- 
ing of  the  said  lower  part  of  the  said  machine,  plaint- 
iff was  in  the  exercise  of  ordinary  care  for  his  own 
safety;  that  by  reason  of  the  carelessness  and  negli- 
gence of  defendant  as  aforesaid,  said  lower  part  of 
said  machinery  was  suddenly  moved  upward,  and  it 
then  and  there  caught  and  crushed  the  right  hand  of 
plaintiff  against  the  lower  part  of  the  cover  of  said 
machine,  and  that  by  reason  thereof  the  thumb  on 
plaintiff's  right  hand  was  then  and  there  torn  off, 
and  that  plaintiff  was  then  and  there  and  thereby 
severely  injured,  and  incapacitated  from  performing 
his  usual  work  as  a  laborer  and  earning  a  livelihood. ' ' 
From  an  examination  of  the  declaration  it  appears 
that  the  negligence  averred  was  in  allowLug  the  wheel 
or  valve  which  controlled  the  power  by  which  the  ma- 
chine was  operated  to  be  and  remain  at  a  distance  of 
four  inches  from  the  end  of  the  machine  in  such  a 
position  that  the  wheel  was  likely  to  be  turned  by  per- 
sons brushing  against  it  in  passing.  The  complaint 
is  that  appellant  carelessly  and  negligently  permitted 
the  wheel  to  be  and  remain  projecting  from  the  end 
of  the  machine;  that  appellee  complained  of  this  al- 
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leged  dangerous  construction  or  arrangement,  and 
*Hhat  said  defendant  thereupon  promised  to  remove 
said  dangerous  situation  of  said  wheel  within  a  rea- 
sonable time  and  to  place  said  wheel  in  such  a  position 
that  it  could  not  be  struck  by  other  employes  walking 
by  said  machine,'*  and  that  *' relying  upon  the  promise 
of  said  defendant  to  repair  said  machine  by  placing 
said  wheel  beneath  a  part  of  said  machine  where  it 
could  not  be  struck  by  passers-by,  plaintiff  continued," 
etc. 

This  is  obviously  a  complaint  directed  to  the  con- 
struction of  the  machine,  and  that  the  promise  to  re- 
pair was  to  change  the  construction  by  placing  the 
wheel  beneath  a  part  of  the  machine  where  it  could 
not  be  struck  by  persons  passing  the  machine.  There 
is  no  averment  in  the  declaration  that  the  machine 
was  permitted  to  become  out  of  order  or  that  the 
wheel  worked  too  loosely  or  that  there  was  any  defect 
or  uncertainty  in  the  action  of  the  machine.  The 
theory  of  the  declaration,  in  other  words,  is,  that  the 
original  plan  of  constructing  the  machine  was  de- 
fective, not  because  the  machine  as  constructed  did 
not  do  the  work  which  it  was  intended  to  do,  but  sim- 
ply because  the  wheel  was  placed  four  inches  out- 
side of  the  body  of  tlie  machine  and  from  twenty  to 
twentj'^-four  inches  from  the  ground.  In  passing  we 
may  say  that  we  seriously  doubt  that  the  declaration 
states  a  case  of  negligence  against  appellant.  It  has 
never  been  held,  we  think,  that  ^t  was  negligence  to 
construct  a  machine  in  a  factory  with  a  proper  or 
sufficient  valve  or  wheel,  of  the  character  indicated, 
exposed  where  it  could  be  conveniently  reached  in  the 
operation  of  the  machine  or  where  persons  passing 
it  might  brush  against  it. 

The  only  witness  who  gave  any  evidence  on  the 
trial  as  to  the  immediate  cause  of  the  action  of  the 
machine  which  produced  the  injury,  was  Govinis,  who 
testified  for  appellee.  Govinis  testified  that  he  was  a 
laborer  making  molds  for  appellant;  that  he  worked 
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on  the  same  machine  with  appellee ;  that  he  was  going 
away  with  the  mold  and  that  while  he  wp^s  turning 
the  mold  around  his  foot  slipped  and  struck  the  wheel 
and  the  machine  began  to  move;  that  appellee  was 
cleaning  the  machine  and  the  witness  was  standing  at 
the  end  of  the  machine;  the  crane  was  lifting  the 
mold,  and  he  was  turning  it  away  from  the  machine. 

From  this  evidence  it  clearly  appears  that  Govinis 
was  not  a  passer-by;  he  was  working  at  the  machine, 
and  that  his  foot  accidentally  slipped  and  struck 
the  valve.  This  shows  that  the  accident  did  not 
happen  by  reason  of  the  negligence  alleged  in  the  dec- 
laration. 

The  testimony  of  appellee  and  the  witness  Wowar 
was  to  the  effect  that  the  valve  was  loose,  or,  as  Wowar 
put  it,  '*it  was  very  loose,  worked  here  and  there." 
This  evidence  did  not  tend  to  prove  any  averment  of 
the  declaration,  for  it  contains  no  averment  of  negli- 
gence on  the  part  of  appellant  in  permitting  the  valve 
to  become  loose  and  defective.  Appellee  could  not  re- 
cover on  account  of  such  negligence,  for  the  allega- 
tion and  proof  must  correspond.  Appellee  cannot 
aver  negligence  in  the  construction  of  the  machine, 
and  on  the  trial  prove  that  appellant  was  negligent  u\ 
another  regard.  As  stated  in  T.,  W.  &  W.  Ry.  Co.  v. 
Foss,  88  111.  551:  ''One  object  of  a  declaration  is  to 
state  the  facts  relied  upon  for  a  recovery  so  plainly 
that  the  defendant  may  be  prepared  to  meet  them. 
This  object  in  pleading  would  be  entirely  defeated  if 
a  plaintiff  had  the'  right  to  aver  in  his  declaration 
one  ground  of  action  and  on  the  trial  prove  another 
and  different  ground."  This  doctrine  is  illustrated 
by  many  different  cases.  Among  them  are  Eb'sery 
V.  C.  0.  Rv.  Co.,  164  111.  518;  C.  &  B.  I.  R.  R.  Co.  v. 
Drisc^ll,  176  id.  330;  C.  &  A.  R.  R.  Co.  v.  Vipond,  101 
HI.  App.  607 ;  International  Packing  Co.  v.  Cichowicz, 
107  111.  App.  234;  C.  U.  T.  Co.  v.  Theorell,  120  111. 
App.  490, 

There  is  another  view  to  be  taken  of  the  case  which 
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also  leads  to  the  conclusion  that  appellee  cannot  re- 
cover, irrespective  of  the  condition  of  the  pleadings, 
namely :  The  evidence  does  not  disclose  any  negligence 
or  breach  of  duty  on  appellant's  part. 

As  we  have  said,  there  was  no  evidence  that  the  ma- 
chine in  question  was  defective  because  of  the  mode  in 
which  it  was  constructed  in  respect  to  the  location  of 
the  valve.  We  are  further  of  the  opinion  that  the  evi- 
dence did  not  authorize  the  jury  to  find  that  appel- 
lant was  negligent  in  permitting  the  machine  to  be  out 
of  repair.  The  only  evidence  that  it  was  out  of  repair 
was  the  testimony  above  referred  to  that  the  valve 
was  loose.  The  machine  worked  all  right,  and  with- 
out any  uncertainty  as  to  its  action.  The  valve  was 
not  so  loose,  therefore,  but  that  it  retained  suJB5cient 
pressure  in  the  cylinder  to  raise  the  pattern.  If.  it 
had  been  very  loose  or  defective,  the  air  would  have 
escaped  around  the  joints  of  the  valve  and  it  would 
not  hold  the  air-pressure  at  a  point  where  it  could 
raise  the  pattern  with  any  force.  This  is  common 
sense.  It  is  the  undisputed  testimony  of  Munton, 
Jeschke  and  Robins.  The  vague  statements  of  ap- 
pellee's witnesses  that  the  valve  was  loose  mean 
very  little.  It  was  necessarily  loose  enough  to  be 
turned,  for  it  was  designed  to  be  turned  by  the  wheel. 
Nor  do  we  think  the  fact,  if  it  be  a  fact,  that  Govinis 
slipped  and  struck  his  foot  against  the  wheel  with 
sufficient  force  to  turn  the  valve,  tends  to  prove  that 
the  valve  was  defective.  The  testimony  of  Munton 
and  Jeschke  as  to  the  inspection  of  the  machine  and 
valve  that  morning  and  evening  and  on  the  next 
morning  after  the  accident  and  finding  it  in  good  con- 
dition, together  with  the  fact  that  it  operated  the 
machine,  overcofties  any  inference  reasonably  to  be 
drawn  from  the  testimony  of  appellee's  witnesses  as 
to  the  defective  condition  of  the  valve. 

The  judgment  is  reversed  with  finding  of  fact. 

Reversed. 
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Lake  Shore  &  Michigan  Sonthern  Railway  Company  r. 
Michael  Enright. 

Gen.  No.  12,609. 

1.  Declabation — when  states  cause  of  action,  A  declaration 
states  a  good  cause  of  action  which  alleges  that  the  plaintiff  (not 
a  servant  of  the  defendant)  was  rightfully  and  lawfully  and  in 
the  exercise  of  due  care  on  a  railroad  track  over  which  the  de- 
fendant was  operating  a  locomotive,  and  that  he  was  passing  from 
an  engine  on  which  he  was  employed  to  the  office  of  the  com- 
pany that  employed  him,  and  that  the  defendant  ran  the  locomo- 
tive it  was  operating  along  said  track  carelessly,  failing,  as  it  did 
so,  to  ring  a  bell,  as  it  was  required  by  law  to  do,  and  in  conse- 
quence of  its  said  failure  to  perform  its  legal  duty  in  ringing  a 
bell,  he,  the  plaintiff,  did  not  know  the  locomotive  was  approach- 
ing him,  and  it  ran  over  him  and  injured  him. 

2.  New  cause  op  action — when  amendment  does  not  set  up.  An 
amendment  to  a  declaration  which  adds  a  mere  matter  of  detail, 
does  not  set  up  a  new  cause  of  action. 

3.  CoNTBiBUTOBY  NEGLIGENCE — What  not,  (W  a  matter  of  law.  It 
is  not  contributory  negligence,  as  a  matter  of  law,  for  a  person 
riding  on  the  step  of  an  engine  to  Jilmp  therefrom  without  look- 
ing for  approaching  trains. 

Action  In  case  for  personal  Injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Charles  A.  Bishop,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1905.  Affirmed. 
Opinion  filed  October  29,  1906. 

Statement  hy  the  Court.  This  appeal  is  from 
a  judgment  of  the  Superior  Court  of  Cook  county 
in,  favor  of  appellee  and  against  appellatit.  The 
judgment  is  for  $6,000  afid  costs.  It  was  rendered  on 
the  verdict  of  a  jury  in  an  action  on^the  case  for  per- 
sonal injuries. 

The  accident  resulting  in  the  injury  occurred  Octo- 
ber 31,  1902. 

The  suit  was  begun  April  16,  1903.  The  original 
declaration  in  two  counts  was  filed  June  26,  1903. 
The  first  count  alleged  that  the  appellant  railroad 
(which  we  shall  call  hereinafter  the  defendant)  was  on 
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the  date  of  the  accident  operating  engines  and  cars 
within  the  corporate  limits  of  the  city  of  Chicago 
on  tracks  which  were  not  east  of  Indiana  avenue  on 
the  shore  of  Lake  Michigan  between  Twenty-second 
street  and  Park  Row;  that  there  was  then  an  ordi- 
nance of  the  city  of  Chicago  in  force  which  provided 
that  the  bell  of  each  locomotive  engine  should  be 
rung  continually  when  running  on  tracks  so  situated; 
that  the  appellee  (hereinafter  called  the  plaintiff) 
was  then  employed  by  the  Chicago  Junction  Railway, 
which  operated  a  railroad  at  the  Union  Stock  Yards 
in  Chicago  consisting  of  a  number  of  parallel  tracks 
on  which  it  ran  engines  and  cars;  that  the  plaint- 
iff was  employed  as  a  fireman  on  one  of  its  engines 
by  the  Chicago  Junction  Railway,  and  that  while  he 
was  so  employed  he  attempted  to  cross  one  of  the  said 
tracks  in  said  Stock  Yards,  and  while  he  was  doing  so, 
and  while  he  was  exercising  ordinary  care  for  his  own 
safety,  the  defendant,  through  certain  of  its  servants, 
was  operating  a  locomotive  engine  eastward  along  the 
track  which  he  was  thus  attempting  to  cross,  and  in 
doing  so  wrongfully  and  carelessly  failed  to  ring  the 
bell  of  the  said  engine ;  that  as  a  result  of  said  failure 
the  plaintiff  failed  to  discover  the  approach  of  said 
engine  and  the  same  ran  over  his  left  foot  and  so 
crushed  and  mangled  it  that  a  part  of  it  had  to  be 
amputated,  to  his  great  damage. 

The  second  count  described  the  same  accident  with- 
out alluding  to  the  ordinance  concerning  the  ringing 
of  locomotive  bells,  or  to  a  failure  to  ring  a  bell  on 
the  defendant's  engine,  but  generally  averred  that 
the  defendant  so  '*  recklessly,  carelessly  and  negli- 
gently ran,  managed  and  operated"  an  engine  which 
it  was  operating  eastward  over  the  track  which  the 
plaintiff  was  crossing,  that  it  ran  over  the  plaintiff. 

To  this  declaration  a  general  and  special  demurrer 
was  filed  by  the  defendant  July  8, 1903,  and  was  there- 
after sustained.    October  6,  1904,  an  amendment  to 
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each  count  of  the  deolaration  was  filed  by  the  plaintiff, 
further  describing  the  accident  as  happening  to  him 
**m  passing  from  his  engine  to  the  office  of  the  Chicago 
Junction  Railway  Company,  where  drinking  water  was 
kept,  to  get  a  drink  of  water,  as  he  alleges  he  had  a 
lawful  right  to  do." 

A  second  general  and  special  demurrer  filed  to  the 
declaration  as  thus  amended  was  sustained  by  the 
court.  December  3,  1904  (more  than  two  years  after 
the  accident),  the  declaration  was  again  amended,  and 
to  each  count  there  was  added  the  statement  that  the 
plaintiff's  attempt  to  cross  the  track  was  in  passing 
from  his  engine  ''where  Jie  had  been  discharging 
his  duties  as  a  fireman,''  and  that  not  only  did  he 
have  a  lawful  right  to  go  to  get  a  drink  of  water  at 
the  office  of  the  railway,  but  also  that  he  had  ''the 
consent  and  permission  of  his  said  employer  so  to 
do,"  and  that  "in  passing  from  his  said  engine  to  said 
office  and  in  order  to  get  said  drink  of  water  he  was 
required  to  cross  said  track." 

A  plea  of  the  Statute  of  Limitations  and  a  plea  of 
the  general  issue  were  filed  by  the  defendant  to  the 
amended  declaration.  The  plaintiff  thereupon  filed 
a  similiter  to  the  general  issue  and  a  demurrer  to 
the  plea  of  the  Statute  of  Limitations.  February  24, 
1905,  the  court  sustained  the  plaintiff's  demurrer  to 
the  plea  of  the  statute,  and  the  defendant  elected  to 
stand  by  the  plea. 

It  is  one  of  the  alleged  errors  insisted  on  in  this 
court  by  the  appellant,  that  the  trial  court  erred  in 
refusing  to  hold  that  the  plaintiff's  amended  declara- 
tion filed  on  December  3,  1904,  stated  a  new  cause  of 
action,  and  in  refusing  to  hold  that  the  plea  of  the 
Statute  of  Limitations  filed  thereto  was  a  good  plea. 

At  the  trial  of  the  cause  the  counsel  for  defend- 
ant contended  that  evidence  pertaining  to  the  con- 
dition of  the  headlight  on  the  Lake  Shore  engine 
which  ran  over  plaintiff's  foot,  and  as  to  whether  its 
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bell  was  ringing  or  not,  was  not  pertinent  to  the 
issues  of  the  case,  and  objected  to  all  such  evidence 
and  to  the  admission  of  the  ordinance  requiring  bells 
to  be  rung. 

The  trial  judge  admitted  the  ordinance  and  evidence 
of  the  nature  alluded  to,  subject  to  exclusion  upon 
motion  after  argument,  without  prejudice  on  account 
of  cross-examination  or  rebuttal.  The  defendant's 
motion  to  exclude  said  evidence,  made  at  the  end  of  the 
plaintiff's  case  and  at  the  conclusion  of  all  the  evi- 
dence, was,  however,  denied,  as  was  also  a  motion  to 
strike  out  certain  specified  evidence  pertaining  to  a 
question  concerning  the  existence  of  a  custom  for  em- 
ployes to  leave  their  engines  to  get  drinking  water 
at  the  office.  These  rulings  of  the  court  are  assigned 
in  this  appeal  as  errors. 

At  the  close  of  the  plaintiff's  evidence,  and  at  the 
close  of  all  the  evidence,  the  defendant  moved  for 
a  peremptory  instruction,  which  motions  were  over- 
ruled. That  action  of  the  court  is  also  in  this  appeal 
alleged  by  the  defendant  to  be  erroneous. 

At  the  request  of  the  plaintiff  the  court  gave  two  in- 
structions to  the  jury,  which  are  not  complained  of  by 
defendant  in  argument. 

At  the  request  of  the  defendant  the  court  gave  eight 
instructions,  numbered  from  3  to  10  inclusive.  It  re- 
fused five  others  tendered  by  the  defendant,  numbered 
from  11  to  15  iaclusive.  Of  the  refusal  of  each  and 
all  of  these  the  defendant  complains.  It  also  com- 
plains of  the  denial  of  a  motion  for  a  new  trial  and 
of  a  motion  in  arrest  of  judgment,  claiming  in  behalf 
of  the  former  motion  that  the  verdict  was  against  the 
weight  of  the  evidence,  and  in  behalf  of  the  latter  that 
the  declaration,  even  as  finally  amended  stated  no  cause 
of  action. 

Glennon,  Caey,  Walkee  &  Howe,  for  appellant. 

James  C.  McShane,  for  appellee. 
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Mr.  Presiding  Justice  Brown  delivered  the  opin- 
ion of  the  conrt. 

Contentions  of  the  defendant  which  lie  at  the  foun- 
dation of  its  complaint  against  this  judgment  are,  that 
the  declaration  neither  before  nor  after  its  amendment 
on  December  30,  1904,  stated  a  good  cause  of  action, 
and  that  even  if  it  did  after  said  amendment  suffi- 
ciently state  a  cause  of  action  to  sustain  a  judgment, 
this  was  the  result  of  that  amendment,  made  more 
than  two  years  after  the  accident.  For  these  reasons, 
it  is  insisted  that  the  trial  court  erred  in  refusing  to 
arrest  judgment  after  verdict,  and  that  at  all  events 
it  erred  in  sustaining*  the  demurrer  filed  by  the  plaint- 
iff to  the  plea  of  the  Statute  of  Limitations.  Much 
refinement  has  been  introduced  by  counsel  for  each 
party  into  the  discussion  of  these  contentions,  but  the 
question  involved  does  not  seem  to  demand  at  our 
hands  that  we  follow  in  detail  the  arguments  respect- 
ively elaborated. 

After  the  declaration  was  amended  on  October  6, 
1904,  it  alleged  in  its  first  count  in  effect  that  the 
plaintiff  (who  was  not  a  servant  of  the  defendant) 
was  rightfully  and  lawfully  and  in  the  exercise  of  due 
care  on  a  railroad  track  over  which  the  defendant 
was  operating  a  locomotive,  that  he  was  passing  from 
an  engine  on  which  he  was  employed  to  the  office  of 
the  railway  company  that  employed  him  to  get  a  drink 
of  water,  and  that  the  defendant  ran  the  locomotive 
it  was  operating  along  said  track  carelessly,  failing, 
as  it  did  so,  to  rmg  a  bell,  as  it  was  required  by  law 
to  do,  and  in  consequence  of  its  said  failure  to  perform 
its  legal  duty  in  ringing  said  bell,  he,  the  plaintiff,  did 
not  know  the  locomotive  was  approaching  him,  and  it 
ran  over  him  and  injured  him. 

It  is  unnecessary  for  us  to  decide  whether  the  spe- 
cial demurrer  was  properly  sustained  to  this  count. 
It  stated  a  good  cause  of  action  and  would  have  been 
good  after  verdict  at  least,  and  this  is  sufficient  for 
the  purposes  of  our  decision,  for  the  declaration  as  it 
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was  further  amended  after  two  years  had  expired 
added  further  detail  to,  but  omitted  nothing  from  the 
statement  above  set  out.  It  merely  added  the  allega- 
tions that  before  leaving  the  engine  to  get  water,  he 
had  been  discharging  his  duties  as  fireman,  and  that 
to  get  the  water  it  was  necessary  for  him  to  cross  the 
track,  and  that  he  had  the  consent  and  permission 
of  his  employer  to  do  so. 

If  these  were  necessary  additions  to  make  the  dec- 
laration good  as  against  a  special  demurrer,  as  the 
court  below  evidently  thought,  they  were  at  best  only 
the  required  supplement  to  a  defective  statement  of 
the  cause  of  action  already  made.  They  were  clearly 
not  the  statement  of  any  new  or  different  cause  of  ac- 
tion. Therefore,  we  do  not  think  the  oourt  erred 
either  in  refusing  to  arrest  judgment  or  in  sustaining 
the  demurrer  to  the  plea  of  the  Statute  of  Limitations. 

It  inheres  in  our  view  that  the  declaration  states  a 
good  cause  of  action,  that  the  elaborate  discussion  by 
counsel  of  the  precise  relation  between  the  plaintiff 
and  defendant,  and  of  the  numerous  cases  cited  by 
each  party,  does  not  call  for  analysis  from  us. 

We  have  carefully  considered  all  the  authorities 
cited,  however,  and  find  nothing  inconsistent  with  the 
\"iew  that  the  plaintiff,  under  the  circmnstances  set 
forth  in  the  declaration,  was  not  a  trespasser,  but  a 
person  rightfully  and  lawfully  on  the  tracks  of  his  em- 
ployer— ^not  indeed  engaged  at  the  moment  in  the  per- 
formance of  a  duty  necessarily  required  of  him  by 
that  employer,  but  still  acting  within  the  general 
scope  and  line  of  his  employment.  Such,  we  think, 
is  the  reasonable  doctrine  laid  down  by  our  Supreme 
Court  in  such  cases  as  Heldmaier  v.  Cobbs,  195  111. 
172,  and  Spry  Lumber  Co.  v.  Duggan,  182  111.  218,  and 
by  this  court  in  C.  T.  B.  R.  Co.  v.  O'Donnell,  Admr., 
114  111.  App.  345.  It  is  also  well  fortified  by  authority 
from  other  jurisdictions. 

But  in  any  event  and  irrespective  of  what  might 
have  been  the  duties  of  his  employer  to  the  plaintiff 
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at  the  time  of  the  accident,  we  think  it  plain  that 
the  defendant,  who  was  not  his  employer,  was  bound, 
under  the  circumstances,  in  running  its  locomotive 
over  the  tracks  of  his  employer,  to  exercise  due  care 
not  to  injure  him. 

The  questions,  therefore,  to  be  decided,  are  those 
present  in  every  personal  injury  case :  Was  there  con- 
tributory negligence  on  the  part  of  the  plaintiff!  And, 
if  not,  did  the  defendant's  negligence  cause  the  injury? 

The  appellant  argues  that,  having  regard  to  the  evi- 
dence, the  first  of  these  questions  must  be  answered 
in  the  affirmative,  and  the  second  in  the  negative,  and 
that  either  answer  by  itself  being  sufficient  to  dispose  of 
the  plaintiff's  claim,  the  cause  should  have  been  taken 
from  the  jury  by  peremptory  instruction,  or,  failing 
to  do  so,  the  court  should  at  least  have  granted  a  new 
trial  on  the  ground  that  the  verdict  was  against  the 
weight  of  the  evidence. 

We  do  not  agree  with  these  contentions.  It  seems 
to  us  that  the  questions  were  for  the  jury  under  proper 
instructions.  On  the  question  of  the  plaintiff's  negli- 
gence, it  may  truly  be  said  that  it  was  attended  with 
danger  at  the  best  to  step  off  a  locomotive  and  cross 
a  parallel  track  on  a  dark  night  where  there  was 
no  public  crossing  and  no  stationary  light.  Some 
men,  unusually  prudent  perhaps,  would  have  suffered 
from  thirst  a  great  while  before  doing  it.  But  we  can- 
not say,  as  a  matter  of  law,  that  it  was  in  and  by  itself 
negligence,  nor  under  the  authorities  can  we  hold  even 
that  the  plaintiff's  riding  on  the  step  of  the  engine  for 
the  last  fifty  feet  before  he  jumped  off,  without  looking 
to  the  west  for  approaching  engines,  was  necessarily 
and  as  a  matter  of  law  negligent.  0.  &  A.  R.  R.  Co.  v. 
Hansen,  166  111.  623 ;  C.  &  A.  E.  E.  Co.  v.  Lewandow- 
Hanson,  166  111.  623*;  C.  &  A.  E.  E.  Co.  v.  Lewandow- 
ski,  190  HI.  301;  Lake  Shore  &  M.  S.  Ey.  Co.  v,  John> 
son,  135  HI.  641. 

There  was  evidence  that  the  night  was  dark  through 
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smoke,  that  the  plaintiff  looked  both  west  and  east  be- 
fore and  after  he  got  onto  the  step  of  the  engine,  and 
that  there  were  ties  on  the  ground  between  the  tracks?, 
the  presence  of  which  compelled  his  attention  at  the 
moment  of  stepping  off  in  order  that  he  might  drop 
off  on  a  clear  space.  Besides  this  there  was  evidence 
tending  to  show  that  the  headlight  at  the  rear  of  the 
tank  on  the  backing  Lake  Shore  engine  which  ran 
onto  him  was  dim  and  smoked,  and  that  no  bell  was 
ringing — ^matters  which,  if  they  were  true,  might  affect 
the  question  of  the  negligence  of  the  plaintiff  in  cross- 
ing the  track  when  he  did,  as  well  as  the  question  of 
the  negligence  of  the  defendant.  The  plaintiff  had  a 
right  to  expect  that  the  engine  bell  would  be  ringing 
and  the  headlight  properly  burning.  Chicago  City 
Eailway  Co.  v.  Fennimore,  199  111.  9-17. 

Again,  there  was  evidence  that  at  this  particular  time 
engines  were  infrequently  upon  this  track,  and  that 
plaintiff's  fellows  in  the  crew  of  the  engine  and  who 
were  in  a  better  position  to  see  the  approach  of  the 
engine,  did  not  do  so  until  it  was  practically  abreast 
of  them. 

On  the  whole  we  cannot  say,  to  quote  the  language 
of  the  Supreme  Court  in  Lake  Shore  &  Michigan 
Southern  Ry.  Co.  v.  Johnson,  135  111.  641,  ''That" 
(contributory)  ''negligence  has  been  established  as  a 
matter  of  law,**  because  "the  conduct  of  the  injured 
party  has  been  so  clearly  and  palpably  negligent  that 
all  reasonable  minds  would  so  pronounce  it  without 
hesitation  or  dissent. '  *  To  quote  further  from  the  same 
opinion — "Unless  the  negligence  of  the  plaintiff  is 
proven  by  such  conclusive  evidence  that  there  can  be 
no  difference  of  opinion  as  to  its  existence  upon  a  mere 
statement  of  the  facts,  the  jury  must  pass  upon  it.'* 

We  do  not  think  that  on  this  question  of  contribu- 
tory negligence,  which  is  perhaps  the  closest  in  the 
case,  the  court  erred  either  in  refusing  to  peremptorily 
instruct  the  jury  or  in  refusing  a  new  trial.    By  in- 
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structions  5,  6,  7  and  8,  given  at  defendant's  instance, 
the  jury  were  accurately  instructed  as  to  the  law  af- 
fecting the  question,  and  we  think  their  decision  of  it 
should  be  regarded  as  final. 

The  question  of  the  negligence  of  the  defendant 
through  its  servants,  for  whom  it  was  responsible,  was 
still  more  clearly  a  fair  matter  for  the  jury. 

There  was  evidence  tending  to  show  that  this 
*'wild"  engine  on  a  dark  night,  through  a  smoky  dis- 
trict, was  backing  down  where  parallel  tracks  were 
numerous  and  employes  of  the  Junction  Railway  likely 
to  be,  at  a  speed  of  fifteen  miles  an  hour ;  that  its  bell 
was  not  ringing  as  required  by  ordinance,  and  that 
the  headlight  on  the  approaching  end  of  the  engine  was 
burning  dimly. 

If  the  jury  justifiably  believed  from  the  evidence 
this  state  of  things  to  exist,  then  we  think  their  ver- 
dict was  justified.  The  evidence  was  certainly  contra- 
dictory, and  there  was  testimony  tending  to  disprove 
all  these  allegations ;  but  it  was  a  fair  question  for  the 
jury  to  pass  on,  under  proper  instructions,  whether  in 
the  conduct  of  defendant's  servants  with  the  engine 
there  was  negligence. 

The  Supreme  Court  said  in  Wabash  Railway  Co.  v. 
Brown,  152  111.  484,  and  repeated  in  Pittsburg,  Ft. 
Wayne  &  Chicago  Ry.  Co.  v.  Callaghan,  157  111.  412, 
*' Negligence  is  ordinarily  a  question  of  fact.  Wliere 
the  evidence  on  material  facts  is  conflicting,  or  where 
on  imdisputed  facts  fair  minded  men  of  ordiaary  in- 
telligence may  differ  as  to  the  inferences  to  be  drawn, 
or  where  on  even  a  conceded  state  of  facts  a  different 
conclusion  would  reasonably  be  reached  by  different 
minds,  in  all  such  cases  negligence  is  a  question  of 
fact." 

We  do  not  think  in  this  case  the  evidence  of  negli- 
gence on  the  defendant's  part  was  so  lacking  as  to 
warrant  the  court  in  taking  the  case  from  the  jury, 
or  that  the  verdict  was  so  clearly  against  the  weight 
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of  the  evidence  as    to  justify  the  trial  court  or  this 
court  in  setting  it  aside. 

The  only  remaining  question  in  the  case  is  the  one 
of  instructions.  The  complaint  of  appellant  is  of  the 
refusal  of  certain  instructions  tendered  by  it  and 
marked  11, 12, 13, 14  and  15.  We  do  not  think  that  the 
court  erred  in  refusing  them.  We  think  that  as  ap- 
plied to  the  facts  of  this  case  they  could  not  have  been 
properly  given,  unless  the  court  meant  to  rule  that  the 
plaintiff  was  not  entitled  to  due  care  from  the  defend- 
ant in  the  management  of  its  engine,  while  crossing 
the  track  on  which  he  was  struck,  unless  he  was  at  that 
moment  doing  something  required  of  him  by  his  em- 
ployer. The  giving  of  these  instructions  would  cer- 
tainly have  been  likely  to  lead  the  jury  to  think  this 
was  the  rule  of  law.  As  we  have  before  indicated,  we 
do  not  think  this  is  true.  The  instructions  that  were 
given  seem  to  us  fairly  to  have  left  the  true  questions 
at  issue  for  the  jury  to  decide. 

The  judgment  of  the  Superior  Court  is  affirmed. 

A'ffirmed. 


City  of  Chicago  v.  John  A.  Lynch. 
6  n.  No.  12,727. 

1.  Judgment — when  dismissal  of  cause  does  not  affect,  previously 
entered.  Where  a  Judgment  has  been  rendered  in  a  cause,  and 
sold  to  a  third  person,  and  subsequently  set  aside  as  to  the  par- 
ties of  record  thereto  but  allowed  to  stand  as  security  for  the 
benefit  of  such  third  party,  until  such  time  as  a  trial  could  be 
had  upon  the  merits,  a  dismissal  of  the  cause  without  a  trial 
upon  the  merits  leaves  the  judgment  in  force  as  to  such  third 
party. 

Bill  for  injunction.  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1905.  Affirmed.  Opinion  filed  October  29, 
1906. 

WiT.T.iAM  n.  Semton,  for  plaintiff  in  error;  James 
IIaaulton  Lewis,  Corporation  Counsel,  of  counsel. 
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city  of  Chicago  v.  Lynch. 
S.  W.  SwABEY,  for  defendant  in  error. 

Mb.  Pbbsiding  Justice  Bbown  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  decree  of  a  chancellor  in 
the  Circuit  Court  of  Cook  county  perpetually  enjoin- 
ing the  plaintiff  in  error  and  its  agents  and  attorneys 
from  doing  any  act  which  will  affect  the  rights  of  the 
defendant  in  error  as  the  assignee  of  a  certain  judg- 
ment against  the  city,  and  ordering  the  plaintiff  in 
error  on  the  other  hand  to  pay  to  the  defendant  the 
amount  of  such  judgment  and  interest. 

Most  of  the  material*  facts  are  found  and  recited  in 
the  decree.  They  are  as  follows :  That  on  December 
16, 1897,  the  city  attorney  of  the  city  of  Chicago  agreed 
to.  a  settlement  for  $2,500  of  a  certain  suit  brought  by 
one  Alice  Hasager  against  the  city  and  then  pending 
in  the  Circuit  Court  of  Cook  county;  that  the  attorney, 
at  law  for  the  plaintiff  Hasager  and  said  city  attorney, 
appeared  on  that  day  before  a  judge  of  the  Circuit 
Court,  waived  a  jury  and  agreed  to  submit  the  case  to 
the  court;  that  in  pursuance  of  the  agreement  the  court 
found  the  issues  for  the  plaintiff  and  entered  a  judg- 
ment of  $2,500  in  her  favor ;  that  she  then  on  the  same 
day  assigned  the  judgment  to  one  Snelling;  that  the 
city  attorney  made  on  a  certified  copy  of  said  judgment 
this  indorsement : 

**To  THE  public: 

Appeal  and  writ  of  error  in  the  within  case  of  Alice 
Hasager  v.  The  City  of  Chicago  are  waived;  judgment 
is  final. 
Chicago,  December  16, 1897. 

M.  J.  Dbvinb, 

City  Attorney, 
Attorney  for  Defendant;*' 

that  the  defendant  in  error,  Lynch,  then  in  the  usual 
course  of  business  purchased  the  judgment  in  good 
faith  for  a  valuable  consideration,  and  took  an  assign- 


234  Appellate  Courts  of  Illinois. 

Vol.  129.]  City  of  Chicago  v.  Lynch. 

ment  thereof  from  SnoUing-,  and  on  December  17,  1897, 
filed  the  two  assignments  in  the  clerk's  office  of  the  Cir- 
cuit Court;  that  on  December  18,  1897,  being  within 
the  term  in  which  the  judgment  was  entered,  the  cor- 
poration counsel  of  the  oity  of  Chicago  appeared  in 
court  and  entered  a  motion  to  set  aside  said  judgment ; 
that  said  motion  was  continued  imtil  December  31, 
1897;  that  then  Alice  Hasager  appeared  by  attorney 
also  in  court  and  assented  to  the  entry  of  the  following 
order,  which  was  so  entered  of  record  on  December  31, 
1897: 

**The  judgment  in  this  cause  by  the  stipulation  and 
agreement  of  both  plaintiff  and  the  defendant  city 
shall  be  and  the  same  is  hereby  opened,  and  it  is 
agreed  that  there  shall  be  a  trial  of  said  cause  before 
the  court  on  Friday,  February  18,  1898,  a  jury  being 
waived.  John  A.  Lynch,  assignee  of  the  judgment  in 
this  cause,  is  not  a  party  to  said  stipulation,  and  for 
his  security  the  judgment  is  allowed  to  stand  until 
such  time  as  said  trial  upon  the  merits  is  had.'' 

That  thereafter  on  February  17,  1898,  the  original 
bill  in  this  case  was  filed  by  John  A.  LjTich,  setting  up 
the  state  of  affairs  existing  at  that  time,  asserting  the^ 
regularity  and  bona  fides  of  the  judgment  and  the  com- 
plainant's right  to  the  same,  and  asking  that  the  de- 
fendants, the  City  of  Chicago,  Charles  S.  Thornton,  cor- 
poration counsel  thereof,  Miles  J.  Devine,  city  attorney 
thereof,  and  Alice  Hasager,  be  enjoined  from  setting 
aside  or  asking  the  Circuit  Court  to  set  aside  said  judg- 
ment, or  asking  or  consenting  to  the  entry  of  any  order 
in  the  cause,  or  doing  any  act  which  would  affect  the 
validity  of  said  judgment,  and  asking  further  that  the 
said  City  of  Chicago  should  be  decreed  to  pay  to  the 
complainant  Lynch  the  amount  of  the  judgment. 

An  order  was  entered  on  said  February  17, 1898.  con- 
tinuing a  motion  for  a  preliminary  injunction  to  March 
16,  1898,  and  it  was  stipulated  between  the  parties  that 
nil  proceedings  in  the  case  of  Hasager  v.  The  City  of 
Chicago  should  be  stayed  until  the  said  motion  for  an 


Chicago — First  District — A.  D.  1906.     235 

City  of  Chicago  v.  Lynch. 

injunction  should  be  disposed  of.  The  motion  does  not 
seem  to  have  been  called  up  at  any  time  before  final 
hearing  of  this  cause. 

The  City  of  Chicago  and  Charles  S.  Thornton  filed  a 
joint  answer  to  this  bill  on  February  17, 1898,  and  Miles 
J.  Devine  a  separate  one  on  March  21,  1898.  The  an- 
swer of  the  city  and  Thornton  asserted  that  the  judg- 
ment in  question  was  a  fraud  on  the  city,  and  its  at- 
torney, Devine,  and  that  the  application  to  set  it  aside 
was  made  by  Thornton  as  corporation  counsel,  because 
he  was  the  head  of  the  law  department  of  the  city  and 
charged  with  the  control  and  supervision  of  all  litiga- 
tion and  matters  of  law  relating  to  the  city. 

The  gist  of  the  answer  of  Devine  was  contained  in 
the  following  paragraph:  *' Thornton  is  not  a  legal 
ofl5cer  of  said  city  superior  to  this  defendant  •  *  • 
and  if  the  only  reason  for  vacating  said  judgment  was 
want  of  authority  in  this  defendant  the  rights  of  com- 
plainant ought  not  to  be  divested  or  impaired,  but  inas- 
much as  fraud  is  assigned  as  one  of  the  reasons  for 
vacating  the  said  judgment,  this  defendant  further  sub- 
mits that  if  said  allegations  of  fraud  shall  be  proven, 
and  upon  investigation  thereof  in  the  said  suit  of  Alice 
Hasager  the  court  shall  find  that  the  plaintiff  therein 
had  no  cause  of  action,  and  that  the  said  settlement 
eventuating  in  said  judgment  was  induced  and  pro- 
cured by  fraud  and.  imposition  upon  this  defendant  as 
attorney,  as  aforesaid,  practiced  by  and  on  behalf  of 
said  Alice  Hasager,  the  said  judgment  can  and  ought 
to  be  vacated  on  the  said  motion  of  the  City  of  Chicago. 

This  defendant,  however,  again  avers  that  said  judg- 
ment was  entered  upon  a  bona  fide  cause  of  action 
against  said  City  of  Chicago,  and  that  no  fraud  was 
practiced  as  alleged,  and  that  the  said  settlement  was 
greatly  advantageous  to  the  said  City  of  Chicago,'* 

March  9, 1899,  the  cause  was  referred  to  a  master  for 
his  conclusions  of  law  and  fact.  Nothing  was  ever  done 
under  this  reference  apparently,  and  the  cause  on  the 
chancery  side  of  the  court  and  the  law  proceeding 


236  Appellate  Courts  op  Illixois. 

Vol.  129.]  City  of  Chicago  v.  Lynch. 

entitled  Hasager  v.  The  City  of  Chicago,  as  it  was  left 
after  the  order  of  the  Circuit  Court  of  December  31, 
1897,  stood  both  undisposed  of  until  February  13, 1900, 
when  the  law  case  or  proceeding  was  dismissed  by  a 
judge  of  the  Circuit  Cdurt  on  a  call  of  his  calendar, 
and  on  motion  of  the  City  of  Chicago. 

The  effect  of  this  dismissal  is  the  principal  and  in- 
deed the  only  question  really  involved  or  argued  in 
this  appeal,  although  an  attempt  was  apparently  made 
in  the  Circuit  Court  to  turn  this  cause  into  a  test  pro- 
ceeding to  determine  the  relative  rights,  duties  and 
powers  of  the  corporation  counsel  and  the  city  attorney 
of  Chicago  in  1897. 

The  order  of  dismissal  itself  is  not  in  the  record,  but 
the  following  colloquy  took  place  in  relation  to  it  on 
the  trial  of  the  present  cause : 

^^Mr.  Sw^bey  (Solicitor  for  complainant):-  Mr. 
Sexton  (Solicitor  for  the  City)  and  myself  will  agree 
that  the  application  or  the  proceedings  in  the  Hasager 
case  were  dismissed  on  the  13th  day  of  February,  1900. 

Mr.  Sexton:  By  Judge  Tuley  on  the  first  call  for 
want  of  prosecution  and  then  entry  of  the  judgment 
against  plaintiff  for  costs  of  suit — ^is  that  right! 

Mr.  Swabey :    Yes,  that  is  right. 

Mr.  Sexton:    That  is  agreed. 

The  Court:  That  final  order  was  not  made  on  a 
trial  upon  the  merits. 

Mr.  Sexton:  No,  there  never  was  a  trial  on  the 
merits.'' 

The  city  paid  interest  on  the  judgment  at  various 
times  and  up  to  June  1,  1901,  but  in  October,  1901,  on 
the  advice  of  the  assistant  corporation  counsel  to  the 
comptroller  payment  of  interest  was  stopped. 

May  21,  1903,  the  complainant  filed  a  supplemental 
bill  in  this  cause,  in  which  he  alleged  that  on  February 
13,  1900,  on  motion  of  said  city,  'Hhe  proceedings  for 
the  vacation  of  said  judgment  in  the  suit  of  Alice 
Hasager  against  the  city  were  dismissed  out  of  court,'* 
and  that  neither  Thornton  nor  any  of  the  other  defend- 
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ants  herein  have  done  anjiihing  ftirther  **  towards  se- 
cnring  the  vacation  of  said  judgment  or  to  secure  a 
new  trial  of  said  case  on  its  merits,"  and  prayed,  as  in 
his  original  bill,  for  an  injimction  against  the  setting 
aside  of  the  judgment  and  for  a  decree  for  its  payment. 

In  its  answer  to  this  supplemental  bill  the  City  of 
Chicago  **  admits  that  on,  to  wit,  the  13th  day  of  Febru- 
ary, 1900,  said  suit  of  Alice  Hasager  against  the  City 
of  Chicago  was  dismissed  out  of  court,  and  that  the 
record  in  said  cause  shows  that  the  same  was  so  dis- 
missed on  motion  of  the  defendant,  the  City  of  Chicago, 
on  a  first  call  had  by  Judge  Tuley  for  want  of  prosecu- 
tion and  that  said  defendants  have  done  nothing  fur- 
ther toward  securing  a  new  trial  of  said  cause,  for  the 
reason  that  on,  to  wit,  said  13th  day  of  February,  1900, 
said  complainant  did  not  appear  in  court  and  prose- 
cute her  said  suit  against  the  defendant.  City  of  Chi- 
cago, nor  did  anyone  appear  on  her  behalf/' 

The  difference  between  the  parties  as  to  the  effect 
of  this  dismissal  and  as  to  the  duties  of  complainant  in 
the  premises  was  expressed  clearly  by  counsel  for  com- 
plainant in  the  hearing  before  the  chancellor.  *' There 
is  a  difference,''  he  said,  ** between  the  contention  that 
Mr.  Sexton  malces  and  the  contention  that  I  make  in 
regard  to  the  effect  of  the  dismissal  of  those  proceed- 
ings to  vacate  that  judgment.  The  city  contends  that 
it  was  Mr.  Lynch 's  duty  to  secure  a  trial  of  the  case 
and  that  he  allowed  it  to  be  stricken  from  the  calendar. 
We  contend  that  if  the  city  wanted  to  show  the  facts 
in  the  case  and  show  that  they  had  a  valid  defense, 
that  it  was  their  duty." 

The  chancellor  found  and  recited  in  his  decree  in 
this  cause,  that  **  subsequent  to  the  filing  of  the  original 
bill  and  prior  to  the  filing  of  the  supplem3ntal  bill  in 
this  case,  to  wit,  on  the  13th  day  of  February,  1900,  on 
motion  of  the  defendant.  City  of  Chicago,  said  suit  of 
Alice  Hasager  v.  The  City  of  Chicago  was  dismissed 
out  of  court,  and  that  nothing  has  baen  done  by  any  of 
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the  defendants  hereto  towards  securing  the  vacation  of 
said  judgment  or  towards  securing  a  new  trial  of  said 
case  on  its  merits." 

We  think  it  very  clear  that  the  position  of  the  com- 
plainant and  of  the  court  below  is  correct  as  to  the 
effect  of  this  dismissal. 

The  complainant,  Lynch,  was  not  a  party  to  the  stip- 
ulation resulting  in  the  order  of  December  31,  1897, 
although  he  was  then  record  owner  of  the  judgment, 
and  for  his  security  the  order  declared  the  judgment 
should  stand  imtil  such  time  as  there  was  a  trial  upon 
tho  merits.  There  never  was  **a  trial  upon  the  mer- 
its'* after  December  31,  1897,  and  the  opportunity  to 
have  one  was  lost  by  the  city  when  it  allowed  and  in- 
deed procured  the  proceedings  at  law  as  they  then 
stood  to  be  dismissed.  The  case  did  not  stand,  so  far 
as  complainant  was  concerned,  as  though  the  suit  had 
never  been  tried  and  judgment  obtained.  It  was  for  the 
city,  having  procured  the  ^'opening'*  of  the  judgment, 
to  prove  that  it  had  a'  defense  and  that  complainant 
could  be  affected  by  it  and  by  the  final  order  on  it.  So 
far  as  he  was  concerned,  at  least,  the  judgment  was 
alive  and  in  existence  for  all  purposes  save  enforce- 
ment by  execution,  which  was  in  effect  stayed  by  the 
order.  Complainant  promptly  brought  the  bill  in  this 
cause  to  have  his  title  to  the  judgment  vindicated  and 
declared  and  his  right  to  enforce  it  cleared.  There  was 
no  more  attempt  on  the  part  of  the  city  by  proof  in  this 
cause  than  in  the  proceedings  at  law  to  prove  the  fraud 
in  the  claim  and  in  the  settlement  which  it  was  claimed 
iu  tho  pleadings  should  invalidate  the  judgment  even 
in  the  hands  of  complainant. 

The  decree  of  the  chancellor  in  the  Circuit  Court 
was  clearly  right  and  is  affirmed. 

Affirmed. 
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City  of  Chicago  t.  Leona  B.  fiutcliinson. 
Gen.  ^'0.  12.787. 

1.  Sidewalk — when  municipality  not  liable  for  injury  resulting 
from  snow  and  ice  upon,  A  municipal  corporation  is  not  an  in- 
surer of  pedestrians  on  its  sidewalks  against  accidents,  and 
even  If  a  sidewalk  is  covered  with  snow  and  ice  it  is  not  liable 
for  an  injury  resulting  therefrom,  unless  such  snow  and  ice  had 
accumulated  thereon  for  such  a  length  of  time  that  the  munic- 
ipality by  the  exercise  of  reasonable  care  could  have  had  notice 
of  and  removed  the  same;  nor  would  a  municipality  be  liable  if 
the  accumulation  was  not  of  a  nature  to  obstruct  travel  or  pre- 
vent its  being  reasonably  safe. 

2.  Photograph — when  limitation  of  competency  oft  as  evidence 
erroneous.  It  Is  error  for  the  court  to  exclude  from  the  Jury  the 
consideration  of  a  photograph  which  has  been  admitted  for  the 
purpose  of  showing  the  general  surroundings  of  the  place  of  the 
accident,  where,  after  its  admission,  evidence  is  offered  which 
tends  to  show  that  it  was  a  correct  representation  of  the  place 
of  the  accident  at  the  time  thereof.  ' 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Homes  Abbott,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1905.  Reversed  and  re- 
manded.   Opinion  filed  October  29,  1906. 

John  F.  Smulski,  for  appellant ;  Edwakd  C.  Fitch 
and  KoBEBT  S.  Cook,  of  counsel. 

G.  M.  Baqly,  for  appellee, 

Mb.  Pbesidikg  Justice  Bbown  delivered  the  opinion 
of  the  court. 

This  appeal  is  by  the  City  of  Chicago,  defendant  be- 
low, from  a  judgment  of  the  Circuit  Court  of  Cook 
county  rendered  against  it  in  favor  of  one  Leona  B. 
Hutchinson,  plaintiff  below.  The  judgment  was  for 
$1,200.  It  was  rendered  on  the  verdict  of  a  jury  for 
personal  injuries  suffered  by  the  plaintiff  through  a 
fall  on  the  sidewalk  opposite  number  358  West  Madison 
street  in  Chicago.  The  accident  occurred  March  18, 
1900,  at  .a.bout  half  past  seven  o'clock  in  the  evening. 
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The  plaintiff  fell  while,  passing  along  the  sidewalk  and 
suffered  a  severe  injury  to  her  right  leg.  There  was 
evidence  at  the  trial  tending  to  prove  that  there  was  an 
impacted  fracture  of  the  head  of  the  femur.  The  in- 
jury was  at  all  events  painful  and  has  resulted,  accord- 
ing to  the  testimony  of  her  attending  physician,  after 
confinement  to  her  bed  for  ten  weeks  and  the  use  of 
crutches  for  some  months  thereafter,  in  a  permanent 
shortening  of  the  leg  about  three-quarters  of  an  inch, 
and  an  eversion  of  the  foot. 

The  fall  appears  from  the  evidence  to  have  been  the 
result  of  slipping  on  ice  or  snow  on  the  sidewalk.  It  is 
not  disputed  that  the  sidewalk  was  slippery,  but  its 
exact  condition  is  a  subject  on  which  the  parties  to  the 
litigation  widely  differ. 

The  defendant  claims  that  although  the  walk  was 
slippery,  such  slipperiness  and  consequent  danger 
came  altogether  from  a  ''little  scum  of  ice  on  the  stone 
sidewalk" — ''a  little  shell  of  ice" — ''just  the  frost 
crusted  over  the  walk."  It  produced  witnesses  to  this. 
There  was  also  evidence  that  the  weather  had  been  such 
as  would  have  produced  such  conditions  a  short  time 
before  the  accident.  The  superintendent  of  the 
weather  bureau  testified  that  "On  the  18th  the  highest 
temperature  was  42°  F.,  and  the  lowest  24°,  with  some 
snow  early  in  the  morning  and  some  rain  in  the  after- 
noon— .03  inch  melted  snow — that  is,  rain  and  snow." 
Other  witnesses  testified  that  it  luid  been  drizzling  and 
sleeting  and  freezing  a  little  that  afternoon  and  even- 
ing. 

While  this  condition  of  things  might  well  be  suffi- 
cient to  account  for  the  fall  of  the  plaintiff,  it  is  evi- 
dent that  if  the  fall  was  the  result  of  this  condition  of 
things  alone,  the  defendant  city  cannot  be  held  liable. 
The  city  is  not  an  insurer  of  pedestrians  on  its  side- 
walks against  accident,  and,  as  the  jury  were  rightly 
instructed  in  this  case,  even  if  the  sidewalks  were  cov- 
ered with  ice  and  snow,  if  such  ice  and  snow  had  not 
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accumulated  for  such  a  length  of  time  that  the  city  by 
the  exercise  of  reasonable  care  could  have  had  notice 
of  and  removed  the  same,  or  if  such  accumulation  was 
not  of  a  nature  to  obstruct  travel  or  prevent  its  being 
reasonably  safe,  then  the  city  would  not  be  liable  for 
the  fall  of  the  plaintiff  caused  by  slipping  on  the  ice. 

The  soundness  of  this  legal  position  is  apparently 
admitted  by  the  plaintiff,  who  places  her  claim  against 
the  city  on  a  very  different  basis. 

She  claims  that  on  the  sidewalk,  forming  a  danger- 
ous obstruction  to  travel  and  causing  her  fall,  there 
was  on  the  evening  in  question,  and  had  been  for 
several  days,  a  ridge  or  pile  of  snow  and  ice  at  least 
eight  inches  thick  near  the  center  of  the  walk,  growing 
thicker  or  higher  towards  the  south  edge  of  the  side- 
walk and  diminishing  in  such  thickness  as  it  ap- 
proached the  northern  edge  or  street  curb. 

She  produced  several  witnesses  whose  testimony  was 
positive  that  such  a  pile  or  ridge  of  snow  and  ice 
existed.  This  alleged  fact  was  as  categorically  denied 
by  witnesses  for  the  defendant,  who  claimed  to  be 
equally  conversant  with  the  locality  at  the  time  of  the 
accident. 

The  testimony  on  this  material  point  was,  then,  di- 
rectly contradictory,  and  it  was  very  important  that  the 
jury  should  be  given  all  the  light  which  could  properly, 
under  the  legal  rules  of  evidence,  be  thrown  upon  it  by 
either  party. 

The  principal  objection  made  in  this  appeal  to  the 
judgment  is  that  certain  competent  evidence  bearing 
on  this  question  was  excluded  from  the  jury.  Such 
exclusion  was  made  a  ground  for  a  motion  for  a  new 
trial,  which  was  denied,  and  together  with  said  denial 
is  assigned  for  error  in  this  court. 

It  is  indeed  also  urged  that  the  weight  of  the  evi- 
dence that  was  admitted  is  against  the  verdict.  This 
is  insisted  upon  three  grounds :  First,  that  the  weight 
of  such  evidence  is  against  the  existence  of  any  pile, 
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ridge,  or  obstruction  of  snow  and  ice ;  second,  that  the 
evidence  shows,  in  any  event,  contributory  negligence 
on  the  part  of  the  plaintiff;  and,  third,  that  the  evi- 
dence at  least — if  the  existence  of  the  pile  or  ridge  of 
ice  be  admitted — shows  that  it  was  not  a  dangerous 
obstruction  to  travel,  for  the  non-removal  of  which  the 
defendant  is  liable. 

As  the  judgment  must  be  reversed  because  of  the 
improper  rulings  of  the  trial  judge  in  excluding  evi- 
dence, it  is  possible  that  the  case  will  be  again  tried  un-- 
der  conditions  enlightening  t^e  jury  more  clearly  on 
these  questions,  which  seem  to  us  more  proper  for  their 
consideration  than  ours.  Therefore  we  deem  it  better 
to  avoid  their  discussion  in  this  opinion.  It  is  sufficient 
to  say  that  we  do  not  think  the  court  erred  in  refusing 
to  take  the  case  from  the  jury.  There  was  evidence 
offered  for  the  plaintiff  that  tended  to  support  her  case, 
and  to  negative  contributory  negligence.  Of  its  weight 
absolutely  or  as  compared  with  the  evidence  offered 
for  the  defendant,  we  express  no  opinion. 

Early  in  the  trial  a  photograph  was  shown  by  the 
defendant's  counsel  to  a  witness  for  the  plaintiff,  and 
he  was  asked  whether  it  was  a  correct  representation 
of  the  locality  of  the  accident  at  the  time  of  the  acci- 
dent. He  answered  that  it  was,  except  *Hhat  there 
didn't  seem  to  be  the  snow  there."  The  photograph 
was  then  marked  as  a  Defendant's  Exhibit  for  identi- 
fication. 

The  first  witness  called  for  the  defendant  was  the 
photographer  who  took  the  picture.  He  testified  that 
it  was  a  correct  representation  of  the  sidewalk  in  front 
of  358  West  Madison  street  on  March  21,  1900,  at  3 
o'clock  in  the  afternoon.  The  photograph  was  then 
offered  in  evidence  *'for  all  purposes,"  and  on  objec- 
tion by  the  plaintiff  excluded  by  the  court.  To  this 
ruling  there  was  an  exception.  The  photograph  was 
then  offered  in  evidence  ''for  the  purpose  of  showing 
the  general  surroundings  of  the  place  in  question,  but 
not  as  showing  the  conditions  of  snow  and  ice  at  the 
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time  of  the  accident/'  An  objection  made  to  this  offer 
by  the  plkintiff  was  then  overruled,  and  for  this  pur- 
pose only  and  with  this  express  limitation  of  its 
effect  made  by  the  court,  evidently  in  the  presence  and 
for  the  direction  of  the  jury,  it  was  admitted. 

No  promise  appears  then  to  have  been  made  to  show 
that  the  ice  and  snow  conditions  had  not'  changed  be- 
tween March  18th  at  7 :30  p.  m.,  the  time  of  the  accident, 
and  March  21st,  at  3  p.  m.,  when  the  picture  was  taken, 
and  it  must  therefore  be  /3onceded  that  the  court  did 
not  err  in  refusing  the  original  offer,  or  in,  at  this 
time,  limiting  the  effect  of  the  photograph.  But  after- 
Ward,  in  the  very  evident  and  apparent  attempt  to  make 
the  photograph  competent  for  all* purposes,  by  showing 
that  no  change  had  taken  place  in  the  ice  and  snow  con- 
ditions between  the  time  of  the  accident  and  the  taking 
of  the  picture,  various  offers  of  evidence  were  made, 
by  the  defendant  and  refused.  Thus,  Prof.  Cox  of  the 
weather  bureau  was  offered  as  a  witness  to  iShow  that 
between  7 :30  p.  m.  on  March  18th,  and  6  p.  m.  on  March 
21st,  the  temperature  was  not  below  the  freezing  point 
and  could  not  have  allowed  the  natural  melting  of  such 
a  snow  or  ice  ridge  or  pile  as  plaintiff's  witnesses  had 
described.  Upon  cross-examination  of  one  of  these 
witnesses,  Canty,  he  had  been  asked  if  the  snow  or  ice 
which  he  described  was  shoveled  off  during  the  week 
after  the  accident. 

James  Gardiner,  the  police  officer  on  the  beat,  who 
saw  the  accident  and  was  of  course  irequently  passing 
and  repassing  the  place,  Matthew  Sullivan,  the  police 
officer  who  came  for  the  injured  woman  with  the  patrol 
wagon.  Belle  Cook,  the  woman  who  lived  in  the  house 
at  358  West  Madison  street,  and  John  Herman,  who 
was  m  business  in  the  basement  of  356  West  Madison 
street,  were  all  asked,  in  slightly  different  forms, 
whether  the  photograph  represented  correctly  the  con- 
ditions of  ice  and  snow  on  the  sidewalk  that  existed  at 
the  time  of  the  accident.  Had  these  questions  to  Cox, 
Canty,  Gardiner,  Sullivan.  Cook  and  Herman  been  an- 
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swered,  the  answers  might  have  tended  to  show  that 
neither  by  natural  or  artificial  causes  had  snow  and  ice 
which  were  upon  the  walk  on  the  evening  of  March  18th 
been  removed  within  the  three  following  days,  and  also 
that  the  photograph  was  a  correct  representation  of  the 
conditions  existing  at  the  locality  in  question  as  well 
on  March  18th  as  on  March  21st.  The  limitation  as  to 
its  effect  might  then  properly  have  been  removed  at  the 
request  of  the  defendant.  All  the  questions  indicated 
were  ruled  to  be  improper  and  their  answers  thereby 
forbidden.  We  think  this  was  error.  It  is  urged  that 
the  matter  dealing,  as  it  did,  with  a  photographic  • 
representation,  was  entirely  within  the  discretion  of 
the  court.  If  it  were,  we  should  be  obliged,  under  the 
circumstances  of  this  case,  to  hold  it  an  abuse  of  that 
discretion  to  withhold  from  the  jury  such  vitally  im- 
portant testimony  upon  this  pivotal  point.  The  trial 
judge  does  not  soem,  however,  to  have  placed  his  ruling 
on  the  motion  for  a  new  trial  on  the  rightfulness  of 
excluding  this  evidence.  When  the  point  was  made 
that  the  exclusion  of  the  picture  to  show  ice  and  snow 
conditions  was  erroneous,  he  seemed  to  have  remem- 
bered only  that  the  picture  was  admitted  in  evidence, 
and  to  have  forgotten  the  line  of  distinction  he  had 
drawn  as  to  its  legitimate  effect.  Wlien  his  memory 
was  refreshed  he  expressed  his  assent  to  the  proposi- 
tion of  the  counsel  for  the  plaintiff  that  despite  the 
direction  to  the  jury  to  disregard  the  condition  of  ice 
and  snow  disclosed  on  the  walk  by  the  photograph,  the 
whole  picture  was  before  them  for  all  practical  pur- 
poses, and  'Hhey  might  look  at  the  snow  and  ice  on  the 
sidewalk." 

But  this  is  clearly  an  inadmissible  manner  of  treat- 
ins:  the  erroneous  ruling,  if  it  were  erroneous. 

The  jury  were  expressly  directed  not  to  regard  the 
photograph  as  evidence  of  the  condition  of  the  ice  and 
snow  on  March  18th,  and  might  well  have  formed 
the  opinion  that  the  court  intended  to  imply  that  it  was 
imlikely  to  have  been  a  correct  representation  of    it, 
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and  they  were  ntoreover  prevented  by  the  subsequent 
rulmgs  of  the  court  from  hearing  witnesses  testify  that 
it  was  such  a  correct  representation. 

Counsel  for  appellee  urge  that  this  question  of  er- 
roneous rulings  upon  evidence  is  not  open  for  our  con- 
sideration, because  there  was  no  exception  taken  to 
the  overruling  of  the  motion  for  a  new  trial.  The 
manifest  answer  to  this  is,  that  the  record  under  the 
hand  and  seal  of  the  trial  judge  shows  that  an  excep- 
tion was  taken  to  the  said  ruling.  We  do  not  think 
it  necessary  to  follow  counsel  into  the  discussion  of 
the  irregular  method  of  making  up  the  last  few  pages 
of  the  bill  of  exceptions.  The  certificate  of  the  trial 
judge  to  the  exception  to  his  denial  of  the  motion  for  a 
new  trial  is  certainly  conclusive. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Sarah  A.  Dolph  y.  Jeremiah  H.  SulliTan  et  ah 
Oen.  No.  12,620. 

1.  Motion  fob  new  tbial — how  should  he  ahovm  to  entitle  re- 
view. In  order  to  obtain  a  review  of  the  correctness  of  a  verdict. 
It  Is  essential  that  a  mo.tion  for  a  new  trial  be  made,  exception 
thereto  taken,  and  a  record  of  such  motion  and  exception  pre- 
served in  the  bill  of  exceptions;  a  preservation  of  such  matters 
In  the  record  proper  Is  not  sufficient 

Action  commenced  before  Justice  of  the  peace.  Appeal  from 
the  County  Court  of  Cook  county;  the  Hon.  Joseph  E.  Gary, 
Judge,  presiding.  Heard  In  this  court  at  the  October  term,  1905. 
AfElrmed.  Opinion  filed  October  29,  1906.  Behearlng  denied  No- 
vember 15,  1906. 

Henby  L.  Wilson  and  F.  P.  Eead,  for  appellant. 
CoBiTBN  &  Case,  for  appellees. 
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Mb.  Justice.  Adams  delivered  the  opinion  of  the 
court. 

The  appellant  sued  appellees  in  forcible  detainer 
before  a  justice  of  the  peace,  with  the  result  that  the 
justice  rendered  judgment  against  appellant  for 
costs,  on  the  verdict  of  not  guilty  by  a  jury.  The 
appellant  appealed  from  that  judgment  to  the  County 
Court,  with  the  same  result,  and  from  the  County 
Court  to  this  court.  The  argument  of  counsel  for 
appellant  is  wholly  directed  to  the  merits  of  the  case. 
Counsel  for  the  appellees  object  that  the  bill  of  ex- 
ceptions does  not  show  any  motion  for  a  new  trial. 
On  examination  of  the  record  and  abstract  we  find 
this  objection  sustained.  In  the  record  proper,  or 
common  law  record,  it  is  recited  that  the  plaintiff 
moved  for  a  new  trial,  but  this  is  not  suflScient.  In 
Harris  v.  The  People,  130  111.  57,  it  appeared  from 
the  record  proper,  as  in  the  present  case,  that  a  motion 
for  a  new  trial  had  been  made,  but  there  was  no  bill  of 
exceptions,  in  respect  to  which  the  court  say:  ** Ac- 
cording to  practice  which  has  been  uniformly 
observed  in  this  state,  the  only  mode  in  which  a  mo- 
tion for  a  new  trial,  and  the  rulings  of  the  court  there- 
on, can  be  preserved  in  the  record,  is  by  bill  of  excep- 
tions, and  where  there  is  no  bill  of  exceptions  the 
record  furnishes  no  evidence  of  which  the  court  can 
take  notice  that  a  motion  for  a  new  trial  was  made  or 
decided.  Gill  v.  The  People,  42'  111.  321;  McClurkin 
V.  Ewing,  id.  283;  Daniels  v.  Shields,  38  id.  197;  Na- 
son  V.  Letz,  73  id.  371.  The  fact  that  the  clerk  has  seen 
fit  to  copy  into  the  transcript  a  document  which  pur- 
ports to'  be  a  motion  for  a  new  trial  can  in  no  way 
avail  the  defendant.'* 

It  is  thoroughly  settled,  by  numerous  decisions  of 
this  and  the  Supreme  Court,  that  unless  the  bill  of 
exceptions. contains  a  motion  for  a  new  trial,  the  rul- 
ing of  the  trial  court  thereon  and  exceptions  thereto, 
the  cause  cannot  be  reviewed  on  its  merits.  James 
y.  Dexter,  113  111.  654;  Graham  v.  The  People,  115  id. 


Chicago — First  District — A.  D.  1906.     247 

William  Grace  Co.  y.  Kane. 

558;  E.  St.  L.  Elec.  E'd  Co.  v.  Cauley,  148  id.  490; 
Eichardson  v.  Grove,  84  111.  App.  '26. 

A  motion  of  appellees  to  strike  the  bill  of  exceptions 
from  the  record  was  reserved  to  the  hearing.  The 
motion  is  denied. 

On  the  record  before  ns  we  cannot  do  otherwise 
than  affirm  the  judgment,  and  it  will  be  affirmed. 

Affirmed. 


William  Grace  Company  t.  Henry  Kane. 
Gen.  No.  12.798. 

1.  Assumed  bisk — what  does  not  preclude  operation  of  doc- 
trine of.  If  a  servant  knowing  the  hazards  of  his  employment, 
as  the  business  is  conducted,  is  injured  while  engaged  therein, 
he  cannot  maintain  an  action  against  the  master  for  the  injury 
merely  on  the  ground  that  there  was  a  safer  mode  in  which  the 
business  might  have  been  conducted,  the  adoption  of  which  would 
have  prevented  the  injury. 

2.  Safe  place  to  work — when  master  not  obligated  to  furnish, 
TVliere  a  servant  is  engaged  in  the  business  of  wrecking  a  build- 
ing, his  master  is  not  obligated  to  furnish  him  with  a  safe  place 
to  work. 

Action  in  case  for  negligence.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1905.  Reversed.  Opin- 
ion filed  October  29,  1906. 

Statement  by  the  Court,  This  is  an  appeal  from  a 
judgment  for  $2,000  recovered  by  appellee  in  a  suit  by 
him  against  appellant  for  alleged  negligence.  The 
declaration  contains  two  counts,  in  which  it  is  averred, 
in  substance,  as  follows: 

First  count:  # January  14,  1904,  the  defendant  was 
taking  apart  the  wreckage  from  a  building  in  the  town 
of  Cicero,  in  Cook  county,  Illinois,  which  had  partially 
collapsed  during  its  construction,  wherein  were  cer- 
tain perpendicular  columns,  beams,  girders,  trusses 
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and  other  materials,  which  had  formed  certain  angles, 
the  perpendicular  columns  or  beams  standing  erect, 
or  in  a  slanting  position,  and  some  of  the  other  beams, 
girders,  etc.,  which  had  been  used  in  the  construetion 
of  the  building,  were  in  a  state  of  collapse  on  the 
ground,  in  such  powsition  as  to  be  highly  dangerous 
to  persons  working  about  or  near  the  same.  The 
plaintiff,  at  the  time  aforesaid,  was  the  hired  servant 
of  the  defendant,  and  was  ordered  by  it  to  work  on 
said  wreckage  and  to  assist  in  jacking  certain  beams, 
.  columns,  etc.,  and  while  plaintiff  was,  in  obedience 
to  said  order,  assisting  in  jacking  said  beams,  etc., 
and  was  exercising  due  care  for  his  safety,  the  de- 
fendant negligently  and  carelessly  failed  to  exercise 
reasonable  care  to  remove,  take  apart  or  jack  said 
wreckage,  so  that  it  would  not  endanger  the  persons 
working  thereon ;  but  permitted  the  same  to  be  and  re- 
main so  as  to  be  dangerous  to  the  plaintiff,  the  dan- 
gers whereof  were  unknown  to  the  plaintiff,  but  were 
well  known  to  the  defendant,  or  by  reasonable  dili- 
gence might  have  been  known  to  it,  **and,  by  means 
of  the  premises,  while  the  plaintiff  was  so  working 
and  being  at  said  jack,  as  aforesaid,  the  said  columns, 
beams,  girders,  materials  and  wreckage  contained 
therein,  when  a  certain  beam  or  header  sprang,  fell  or 
otherwise  struck  against  and  upon  said  wreckage  or 
beams,  columns  and  materials,  and  there  caused  one 
of  said  beams  or  columns  or  headers,  or  some  of  them, 
to  be  precipitated  upon  the  left  foot  of  the  plaintiff,'' 
etc.,  in  such  manner  as  to  cause  said  foot  and  the  toes 
thereof  to  be  crushed  and  manscled,  etc. 

The  second  count  is  substantially  the  same  as  the 
first. 
*  The  defendant  pleaded  the  general  issue. 
The  iron  framework  of  the  contemplated  building 
was  substantially  complete  when '  it  collapsed.  The 
structure  was  about  700  feet  in  length  from  east  to 
west,  and  about  sixty-five  feet  in  width  from  north 
to  south.    There  were  two  rows  of  columns,  one  roiV 
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on  the  south  and  the  other  on  the  north  side.  These 
columns  were  forty-five  feet  high  and  were  about 
twenty-two  feet  apart.  Reaching  from  the  tops  of 
the  forty-five  foot  columns  on  the  south  side  to  those 
on  the  north  side  were  steel  trusses.  Outside  the  lines 
of  the  forty-five  foot  columns,  and  about  thirty-five 
feet  distant  from  and  opposite  them,  on  the  north  and 
south  sides,  were  columns  about  twenty-five  feet  high, 
which  carried  small  trlisses  running  from  the  higher 
to  the  lower  columns  on  the  north  and  south  sides. 
The  small  trusses  were  fastened  to  the  large  and  small 
columns  by  bolts  or  rivets.  About  twenty  feet  above 
the  ground  twenty  inch  I  beams,  about  twenty-two  or 
twenty-three  feet  in  length,  called  headers,  were  bolted 
to  the  forty-five  foot  columns  at  the  south  side.  The 
north  ends  of  the  floor  beams  were  intended  to  rest  on 
a  wall,  which  had  not  yet  been  built,  and  those  ends 
were  resting  temporarily  on  timbers.  The  work  col- 
lapsed about  the  middle  of  November,  1903.  Eobert 
Martin,  head  foreman  of  the  defendant,  called  by  the 
plaintiff,  testified  that  the  building  fell  toward  the 
east,  and  that,  from  appearances,  he  would  judge 
that  the  collapse  started  by  the  falling  of  one  truss 
against  the  one  next  east  of  it  and  so,  successively, 
till  they  all  fell;  that  none  of  the  large  columns  on 
the  north  side  fell,  but  fifteen  or  twenty  of  those  on 
the  south  side  did,  and  that,  when  the  building  fell  it 
lurched  over  to  the  center  of  the  building,  and  all  the 
large  trusses  on  the  north  side  **  doubled  up  like  a  book 
when  they  hit  the  ground/'  and  that,  when  the  large 
columns  on  the  south  side  fell  they  turned  the  floor 
beams  which  were  attached  to  them  up,  so  that  the 
beams  stood  upright,  that  they  were^  bolted  to  the 
headers  at  their  lower  ends  **and  sticking^  into'^tM 
air."  This  witness  thus  concludes  his  description 
of  the  collapse:  ^'When  -the  arches  and  trusses  and 
posts  went  down  in  the  collapse,  they  were  all  twisted 
and  broken  up  in  bad  shape.  It  was  a  general  mass 
pf  twisted  steel  and  iron.'* 
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The  plaintilBf  when  injured,  January  14,  1904,  was 
working  at  a  header  between  two  of  the  south  forty- 
five  foot  columns,  the  header  and  columns  lying  on  the 
ground.  The  defendant's  counsel,  at  the  close  of  the 
plaintiff's  evidence,  moved  the  court  to  instruct  the 
jury  to  find  the  defendant  not  guilty,  and  presented 
an  instruction  in  writing  to  that  effect,  which  motion 
and  instruction  the  court  denied  and  refused,  and  the 
defendant  rested,  and  the  jury,  after  having  been 
instructed  by  the  court,  found  the  defendant  guilty. 

Elbridqe  Hanecy,  F.  J.  Canty  and  J.  C.  M.  Clow, 
for  appellant. 

Peteb  Montague,  for  appellee;  Theodobb  G.  Case, 
of  counsel. 

Mr.  Justice  Adams  delivered  the  opinion  of  the 
court. 

The  contentions  of  appellant's  counsel  are  that  ap- 
pellant was  not  guilty  of  negligence,  that  appellee 
assumed  the  risk  of  the  work,  and  that  the  court  erred 
in  the  admission  of  evidence  for  appellee,  and  in  re- 
fusal to  take  the  case  from  the  jury. 

Appellee  was  employed  by  appellant  January  13, 
1904,  after  the  appellant's  other  employes  had  been 
working  sometime  in  clearing  away  the  wreckage. 
He  worked  all  day  on  the  13th  and  worked  a  little 
more  than  an  hour  on  the  14th,  when  the  accident 
happened.  He  testified  that  Allen,  who  was  foreman 
under  the  head  foreman,  Martin,  told  him  to  get  a 
stone  jack  and  jack  out  the  header  from  a  column; 
that  the  east  end  of  the  header  was  riveted  to  the  col- 
umn, but  the  west  end  was  not;  that  it  had  been  dis- 
connected from  the  column  at  that  end,  and  was  loose 
and  resting  on  the  flange  of  the  column,  the  colunm  on 
which  it  was  resting  being  flat  on  the  ground,  and  that 
he,  appellee,  was  using  the  jack  to  get  it  off  the  flange 
of  the  column,  on  which  it  had  a  bearing  of  about  two 
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inches,  and  that  the  header  was  up  four  or  five  inches 
from  the  ground;  that  he  got  the  jack  and  placed  it 
temporarily  on  top  of  the  header,  he  being  at  one 
end  of  the  header  and  one  Walsh  at  the  other,  when 
he  heard  a  crash  and  the  header  fell  on  his  foot.  It 
was  between  two  of  the  south  line  of  the  forty-five 
foot  columns  where  the  accident  occurred.  Appellee 
testified  that  he  was  standing  on  the  south  side  of  the 
header  and  clear  of  it,  that  he  thinks  he  was  about 
two  feet  away  from  it,  but  it  struck  diagonally 
across  the  toes  of  his  foot;  that  it  struck  the  big 
toe,  the  one  next  to  it,  and  half  of  the  next  one. 
It  would  seem  from  the  evidence  that  appellee  must 
have  been  mistaken  in  testifying  that  he  was  clear 
of  the  header,  and  about  two  feet  away  from  it, 
and  that  it  lurched  diagonally  toward  him.  The 
header  was  only  five  or  six  inches  above  the  ground 
and  its  east  end  was  riveted  fast  to  the  column; 
therefore,  when  the  west  end  fell  from  the  flange 
of  the  column  on  which  it  rested,  it  would  seem 
that  it  could  not  have  moved  at  an  angle,  or,  as 
plaintiff  expresses  it,  diagonally,  but  must  have  fallen 
perpendicularly,  in  which  case  it  would  not  have  fallen 
on  appellee's  toe,  had  he  been  standing  away  from  it. 
Appellee  testified  that  he  was  a  structural  iron 
worker,  had  learned  the  trade,  and  had  worked  at  it 
three  years  at  the  time  of  the  accident,  and  Martin, 
the  head  foreman,  testified  that  Allen,  foreman  under 
him,  and  all  the  employes,  of  whom  there  were  ten  or 
twelve,  were  structural  iron  workers.  Appellee  was 
employed  to  assist  in  the  removal  of  the  wreckage, 
and  the  order  of  Allen,  his  foreman,  to  get  a  stone 
jack  and  jack  out  the  header  from  the  colunm  was  part 
of  the  work  which  he  had  been  employed  to  do  and 
which,  by  his  contract  of  employment,  he  had  xmder- 
taken  to  do.  He  testified:  **In  learning  my  trade  I 
learned  all  the  necessary  parts  of  the  trade,  so  as  to 
follow  the  business  of  the  work  as  a  structural  iron 
worker.    I    learned    all    the    different    departments 
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where  workmen  in  that  line  are  supposed  to  work.  I 
learned  everything  that  was  necessary  to  do  the  differ- 
ent kinds  of  work  in  the  different  departments  that  a 
journeyman  stinictural  iron  worker  has  to  work  at. 
•  •  •  I  knew  what  the  purpose  was  of  wrecking 
this  building.  I  knew  we  were  to  take  the  different 
j)ieces  apart  and  clear  the  place  away.  There  may 
have  been  ten  or  twelve  of  us.  We  were  all  structural 
iron  workers. '^ 

It  was  daylight  all  the  time  appellee  was  working 
up  to  the  time  of  the  accident.  It  thus  appears  from 
his  own  evidence  that  he  knew  what  was  to  be  done, 
what  was  being  done,  and  the  manner  of  doing  it. 

George  E.  Hayes,  witness  for  appellee,  testified  that 
he  and  one  McAuley  were  working  one  or  two  sections 
of  twenty  or  twenty-two  feet  each  east  of  where  ap- 
pellee was,  and  were  engaged  in  separating  the  floor 
beams  from  a  header;  that  the  part  where  he  was 
working  was  connected  with  the  part  where  appellee 
was,  and  that  the  first  floor  beam,  which  witness  and 
McAuley  cut  loose,  fell  east  and  knocked  others  over, 
and  that  moved  all  the  iron  enough  to  disconnect  the 
header  where  Kane  was.  In  other  words,  the  iron, 
which  was  east  of  the  header  where  appellee  was  and 
connected  with  it,  fell  east,  and  in  falling  drew  east 
with  it  the  header  where  appellee  was,  thus  drawing 
the  west  end  of  that  header  off  the  flange  of  the  col- 
umn on  which  it  had  a  bearing  of  two  inches.  Martin's 
testimony  is  substantially  the  same  as  to  the  cause  of 
the  accident,  so  that  it  was  caused  immediately  by 
fellow-servants  of  appellee,  who  were  acting  in  the  line 
of  their  duty  and,  apparently,  without  negligence. 

In  Gulf  C.  &  S.  F.  Ry.  Co.  V.  Jackson,  65^  Fed.  R.  45, 
the  court  say:  **It  frequently  happens  that  men  are 
employed  to  tear  down  buildings,  or  other  structures, 
or  to  repair  them,  after  they  have  become  insecure ;  or 
it  may  l)e  that  the  work  undertaken  by  the  employe  is 
of  a  kind  that  is  calculated  to  render  the  premises  or 
place  of  performance,  for  the  time  being,  to  some  ex- 
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tent  insecure.  In  such  cases  as  these  the  servant 
undoubtedly  assumes  the  increased  hazard  growing 
out  of  the  defective  or  insecure  condition  of  the  place 
where  he  is  required  to  exercise  his  calling,'*  citing, 
among  other  cases,  Armour  v.  Hahn,  111  U.  S.  313. 
Appellee  saw  and  must  have  known  the  conditions  of 
the  wreck  when  he  undertook  the  work,  or,  at  least, 
he  had  ample  opportunity  to  observe  and  know  such 
conditions,  and  risks  incident  to  his  employment  were 
assumed  by  him.  P.  D.  &  E.  Ry.  Co.  v.  Hardwick, 
53  111.  App.  161 ;  Eichardson  v.  Aiiglo- American  Pro- 
vision Co.,  72  ib.  77;  Westville  Coal  Co.  v.  Milka, 
75  ib.  638;  Simmons  v.  Chicago  &  T.  E.  E.  Co.,  110 
111.  340-347. 

In  the  last  case  the  court,  quoting  from  90  HI.  334, 
say  of  a  servant:  **If  he  has  full  knowledge  of  all  the 
perils  of  a  particular  service,  he  may  decline  to  engage 
in  it,  or  require  that  it  shall  first  be  made  safe;  but, 
if  he  does  thus  enter  in  it,  he  assumes  the  risk,  and 
must  bear  the  consequences.  And  in  St.  Louis  & 
Southeastern  Ey.  Co.  v.  Britz,  72  111.  261,  there  was 
approval  of  the  rule  laid  down  in  Wharton  on  Negli- 
gence, Sec.  214,  that  ''when  an  employe,  after  having 
the  opportunity  of  becoming  acquainted  with  the 
risks  of  his  situation,  accepts  them,  he  cannot  com- 
plain if  he  is  subsequently  injured  by  such  exposure.' 
To  the  same  effect  are  Clark  v.  Chicago,  Burlington  & 
Quincy  E.  E.  Co.,  92  HI.  43,  and  Camp  Point  Manfg. 
Co.  V.  Ballon,  71  id.  418. '' 

Martin,  the  head  foreman,  testified  that  he  in- 
structed Allen,  appellee's  immediate  foreman,  to  guy 
the  floor  beams,  in  taking  them  down,  and  to  take  them 
down  one  at  a  time,  and  on  being  asked,  '*How  many 
guy  ropes  should  there  have  been!"  he  answered  over 
the  objection  of  appellant's  counsel,  '* There  should 
have  been  four  at  least."  A  motion  to  strike  out 
the  answer  was  overruled  by  the  court.  Appellee's 
counsel  rely  on  Allen's  failure  to  obey  this  order, 
saying  that  **as  a  result  thereof  appellee  sustained  the 
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injuries  complained  of/'  In  Simmons  v.  Chicago  & 
T.  E.  R.  Co.,  supra,  there  x^as  evidence  that  there  was 
a  safer  way  to  do  the  work  than  that  adopted,  in  re- 
spect to  which  the  court  say:  *'If  a  servant  knowing 
the  hazards  of  his  employment,  as  the  business  is  con- 
ducted, is  injured  while  engaged  therein,  he  cannot 
maintain  an  action  against  the  master  for  the  injury 
merely  on  the  ground  that  there  was  a  safer  mode  in 
which  the  business  might  have  been  conducted,  the 
adoption  of  which  would  have  prevented  the  injury." 
110  HI.  347. 

In  view  of  this  language,  the  evidence  of  Martin  in 
regard  to  his  directions  to  Allen  was  immaterial  fjid 
irrelevant.  The  motion  to  take  the  case  from  the 
jury  operated  as  a  demurrer  to  the  evidence,  and  the 
trial  court,  in  passing  on  that  motion,  could  have  con- 
sidered whether  the  evidence  was  or  was -not  compe- 
tent. 

Appellee's  counsel  seem  to  rely  somewhat  on  the 
doctrine  that  it  is  the  duty  of  the  master  to  furnish 
to  the  servant  a  safe  place  in  which  to  work.  That 
doctrine  does  not  apply  to  a  case  like  the  present.  Gulf, 
etc.,  Ey.  Co.  v.  Jackson,  65  Fed.  E.  48;  Armour  v. 
Hahn,  111  U.  S.  313-318;  2  Bailey's  Pers.  Injuries, 
sec.  3024;  Western  Wrecking  Co.  v.  O'Donnell,  101  111. 
App.  492 ;  Eichardson  v.  Anglo- Am.  Prov.  Co.,  72  ib. 
77;  Chicago  Edison  Co.  v.  Davis,  93  ib.  284. 

Our  conclusion,  for  the  reasons  stated,  is  that  the 
court  erred  in  overruling  appellant's  motion  to  take 
the  case  from  the  jury.  Therefore,  the  judgment  will 
be  reversed. 

Reversed. 
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S.  Jennie  Sorg  et  al.  v.  Roland  A.  Crandall  et  al. 

Gen.  No.  12,589. 

1.  Mechanic's  lien — when  claim  for  lien  suMdcnt.  Figures  In 
a  date  column  have  a  well-defined  and  universally  understood 
meaning,  both  oommercially  and  legally,  and  where  the  month 
and  the  day  and  the  year  are  so  represented  In  a  claim  filed  for 
a  mechanic's  lien,  it  will  be  held  sufficient. 

2.  Mechanic's  lien — when  interest  allowahle  upon.  Interest  is 
allowable  upon  a  mechanic's  lien  where  the  claimants  have 
brought  their  demand  within  that  section  of  the  interest  statute 
which  provides  that  interest  ,may  be  allowed  "on  settlement  of 
account  from  the  day  of  liquidating  accounts  between  the  par- 
ties and  ascertaining  the  b^^lance." 

3.  Mechanic's  lien — what  does  not  preclude  allowance  of  in- 
terest upon.  The  fact  that  a  lien  will  be  enforced  against  a  party 
other  than  the  one  who  made  the  contract  with  the  lien  claim- 
ants, does  not  preclude  the  allowance  of  interest. 

4.  Mechanic's  lien — remedy  &y,  cumulative.  A  claim  for  lien 
is  not  waived  by  the  taking  of  a  Judgment  at  law  upon  the  ac- 
count due  and  unpaid. 

Mechanic's  lien  proceeding.  Appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1905.  Affirmed  in  part, 
reversed  in  part,  and  remanded.    Opinion  filed  October  29,  1906. 

H.  H.  C.  MiLLEB  and  W.  S.  Oppenheim,  for  appel- 
lants. 

Albert  N.  and  Edw.  P.  Eastman,  John  T.  Eichards, 
Aldbn,  Latham  &  Young,  John  F.  Holland  and  Wm. 
Sanders  Elliott,  for  appellees. 

Mr.  Justice  Holdom  delivered  tlie  opinion  of  the 
conrt. 

The  appellants,  S.  Jennie  Sorg,  Paul  A.  Sorg  and 
Ada  G.  Sorg,  prosecute  this  appeal  from  a  decree  of 
the  Circuit  Court  allowing  the  claims  of  appellees, 
Eoland  A.  Crandall,  George  M.  Gross,  Robert  Gordon, 
Albert  H.  Hettich  and  Simpson  Brothers,  and  estab- 
lishing a  lien  in  their  favor,  pursuant  to  chapter  82,  R. 
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S.  of  1887,  title  ^* Liens,*'  for  the  amounts  found  due 
appellees  respectively  against  the  fee  title  now  claimed 
by  appellants.  This  appeal  and  that  in  No.  12,612, 
post,  p.  261,  has  been  consolidated  for  hearing  upon  the 
record  in  12,613,  Shields  v.  Sorg,  post,  p.  266,  and 
many  of  the  questions  raised  here  have  been  decided 
in  the  latter  case,  and  for  the  questions  thus  decided 
and  here  involved  we  refer  to  the  opinion  on  file  in 
12,613. 

It  but  remains  for  us  to  determine  on  this  appeal 
whether  appellees  have  shown  by  their  pleadings  and 
proofs  a  substantial  compliance  with  the  requirements 
of  the  Lien  Statute  in  order  to  entitle  them  to  a  lien, 
and  if  the  master's  findings  of  the  amounts  found  due 
are  sustained  by  the  record. 

The  record  sufficiently  shows  that  the  appellees, 
Crandall,  Gross,  Gordon  and  Simpson  Brothers,  sub- 
stantially complied  with  sections  4  and  28  of  the  Lien 
Act  as  to  the  time  in  which  they  filed  notice  of  their 
claims  with  the  clerk  of  the  Circuit  Court,  the  verifica- 
tion of  these  several  claims  and  the  times  when  the 
work  was  done  and  materials  were  supplied,  are 
stated.  Also  the  items  of  work  done  and  the  materials 
supplied  are  sufficiently,  and  in  most  cases  amply  set 
forth,  and  in  these  respects  the  demands  of  the  statute 
have  been  fully  met.  Each  of  the  statements  filed  by 
the  foregoing  claimants  rises  to  the  standard  marked 
in  Crandall  v.  Lyon,  188  111.  86,  that  they  must  be  in 
detail,  showing  each  different  item  of  labor  or  material, 
its  nature  and  kind,  with  the  dates  on  which  the  labor 
was  performed  or  material  furnished,  and  we  find 
nothing  omitted  from  any  of  these  statements  which 
the  statute  requires  as  a  basis  upon  which  a  lien  may 
rest.  The  notice  in  the  Simpson  case  is  in  conformity 
with  the  ruling  in  Moore  v.  Parish,  163  111.  93. 

The  criticism  made  by  appellants  to  the  claim  of 
Gordon  appears  to  be  satisfactorily  met  in  Blanchard 
V.  Fried,  162  111.  462.  The  first  page  of  the  Gordon 
account  in  headed  '*  Chicago,  Feb.  15,  1893,''  and  all 
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the  items  are  set  forth  under  dates  designated  in  fig- 
ures thus:  2/4 — 2/25.  Another  account  is  headed 
"Chicago,  March  9,  1893,"  and  the  marginal  dates  of 
material  furnished  are  likewise  designated  in  figures, 
as  2/24 — 3/9,  etc.;  the  same  method  being  followed  in 
the  remaining  accounts,  which  together  with  a  verifica- 
tion comprise  the  notice  of  claim  filed  with  the  Circuit 
Court.  Figures  in  a  date  colunm — ^where  these  figures 
are  foimd— have  a  well-defined  common  and  univers- 
ally understood  meaning  both  commercially  and  le- 
gally. The  figures  2/24  mean  second  month,  twenty- 
fourth  day — viz.,  February  24,  and  according  to  the 
doctrine  of  Blanchard  v.  Fried,  sttpra,  there  being  no 
proof  to  the  contrary,  the  year  appearing  at  the  head 
of  the  account  will  be  assumed  to  be  the  year  intended, 
viz.,  1893. 

The  master  found  and  the  court  decreed  that  there 
was  due  appellees  upon  their  several  claims  the 
amounts  here  extended  after  their  names,  viz.,  Eoland 
A.  Crandall,  $3,322.58,  with  interest  from  July  29, 
1893;  George  M.  Gross,  $1,616.55,  with  interest  from 
August  24,  1893;  Robert  Gordon,  $4,470.80,  with  in- 
terest from  July  18,  1893;  and  Simpson  Brothers, 
$919.96,  with  interest  from  July  11,  1893.  There  are 
no  exceptions  in  the  record  to  the  master's  report  as 
to  the  amounts  due  the  foregoing  appellees,  which 
challenge  either  the  work  done,  material  furnished  or 
prices  charged  therefor,  and  no  testimony  was  heard 
or  proffered  disputing  the  evidence  of  the  last  men- 
tioned claimants  as  to  these  matters.  So  as  to  these 
several  matters  appellants  are  estopped  from  com- 
plaining here.  Complaint  is  made  by  appellants,  and 
the  point  preserved  by  an  appropriate  exception,  that 
the  allowance  of  interest  upon  the  claims  of  the  last 
mentioned  appellees  is  without  warrant  of  law.  To 
this  contention  we  are  unable  to  accord  our  consent. 
The  master  evidently  treated  the  filing  of  the  several 
claims  as  the  date  on  which  the  parties  stated   their 
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account,  and  in  the  light  of  the  fact  that  such  statement 
was  followed  by  proof  sufficient  to  sustain  the  whole 
of  the  claim,  appellees  clearly  brought  their  demand 
within  that  section  of  the  interest  statute  which,  among 
other  things,  provides  that  interest  may  be  allowed 
'*on  settlement  of  account  from  the  day  of  liquidating 
accounts  between  the  parties  and  ascertaining  the 
balance/'  Or  in  other  words,  the  master  treated  each 
claim  as  an  account  stated  on  the  day  the  notice  of 
lien  was  filed  with  the  circuit  clerk.  The  evidence 
justified  such  conclusion.  It  is  not  questioned  by  appel- 
lants, but  that  interest  on  these  claims  would  be  prop- 
erly chargeable  against  the  Mecca  Company,  and  this 
being  so  it  follows  from  the  responsibility  to  which  the 
Supreme  Court  has  held  the  fee  title  in  Crandall  v. 
Sorg,  198  111.  48,  that  while  Sorg  was  not  in  name  a 
party  to  the  building  contract,  yet  by  his  acts  and 
participation  in  the  subject-matter  of  it  he  became  in 
law  equally  answerable  with  the  Mecca  Company  for, 
all  liability  attaching  in  virtue  of  the  Lien  Act,  supra, 
and  his  title  subject  to  the  same  lien. 

In  Carey  Lumber  Co.  v.  Jones,  187  HI.  203,  involv- 
ing a  similar  liability  of  a  fee  owner  under  a  build- 
ing contract  made  by  the  lessee  in  name,  the  court 
held  that  the  lien  attached  to  the  whole  of  the  prop- 
erty, including  the  fee  o-vvner's  title,  and  that  the  lien 
claimant  was  entitled  under  the  statute  to  interest  on 
lus  claim  from  the  time  it  became  due. 

It  is  urged  that  Crandall  waived  his  lien  by  taking  a 
judgment  at  law  upon  his  claim  against  the  Mecca 
Company  in  a  suit  commenced  on  March  13,  1893,  at 
which  time  he  by  his  pleadings  averred  the  claim  to  be 
due. 

The  remedy  given  by  the  Lien  Statute  is  additional 
and  cumulative  of  other  remedies  both  against  persons 
and  property.  Such  remedies  may  be  prosecuted 
.  concurrently,  and  so  doing  does  not  impair  the  right  to 
invoke  the  lien  given  by  statute.  West  v.  Flemming, 
18  m.  248. 


Chicago — First  District — ^A.  D.  1906.     259 

Sorg   y.    Crandall. 

The  only  limitation  upon  the  prosecution  of  such 
remedies  is,  that  there  shall  be  but  one  satisfaction. 
Delahay  v.  Clement,  3  Scam.  201 :  Branigan  v.  Eose,  3 
Gibn.  123. 

It  is  insisted  that  Crandall  having  sworn  that  his 
claim  was  due  March  13, 1893,  is  estopped  from  setting 
up  in  this  proceeding  any  other  date  when  the  claim 
actually  matured  regardless  of  the  fact,  and  that  he 
not  haying  filed  his  notice  of  lien  until  July  29th  in  the 
same  year,  it  was  sixteen  days  too  late  and  not  within 
the  four  months  within  which  time  the  statute  requires 
it  to  be  filed,  and  cases  are  cited  in  an  attempt  to  sus- 
tain such  insistence.  It  is  a  sufficient  answer  to  say 
that  Sorg  was  not  a  party  to  this  judgment,  and  the 
doctrine  of  estoppel  invoked  has  no  application. 
Crandall,  however,  was  to  have  been  paid  $2,470  on 
completion  of  the  work  and  the  balance  due  him  in 
three  notes  at  sixty,  ninety  and  120  days.  The  notes 
were  never  given  or  tendered.  The  proof  is  uncontra- 
dicted that  the  work  was  finished  February  16,  1893, 
and  consequently  payment  would  not  be  due,  according 
to  the  agreement  to  take  the  notes,  until  their  maturing 
at  the  dates  stated,  so  that  it  is  evident  that  the  filing 
of  the  notice  of  lien  July  29,  1893,"  was  within  the  four 
months  statutory  period.  This  sufficiently  disposes  of 
this  appeal  as  to  appellees  Crandall,  Gross,  Gordon 
and  Simpson  Brothers,  as  to  all  the  objections  raised 
by  appellants  to  the  decree  of  the  Circuit  Court. 

Appellee  Albert  H.  Hettich,  doing  business  in  the 
name  of  Ceramic  Mosaic  Tile  &  Marble  Company,  en- 
tered into  an  agreement  April  19, 1893,  with  the  Mecca 
Company  to  furnish  and  set  in  place  tile  and  marble 
work  in  a  room  of  the  Mecca  building  to  be  used  as  a 
saloon,  for  the  sum  of  $554.  This  agreement  is  evi- 
denced by  a  proposition  made  by  Hettich,  which  was 
accepted  by  the  Mecca  Company,  in  writing,  in  which 
it  was  stated,  **You  will  greatly  oblige  by  giving  this 
your  immediate  attention  in  order  that  room  may  be 
ready  for  occupancy  not  later  than  the  5th  prox.'*    In- 


260  Appellate  Courts  of  Illinois. 

Vol.   129.]  Sorg   v.   Crandall. 

the  state  of  the  evidence  this  fact  is  urged  as  strong 
presumptive  proof  that  the  notice  of  lien  filed  with  the 
Circuit  clerk  November  9,  1893,  was  not  within  four 
months  of  the  completion  of  the  work  which  Hettich 
claims  was  completed  November  8, 1893.  But  whatever 
the  fact  may  be  as  to  this  contention,  it  is  unimportant 
as  affecting  the  ultimate  issue  as  to  the  Hettich  claim. 
The  fee  of  the  Sorgs  is  subjected  to  lien  claims  in 
virtue  of  the  contract  between  Sorg  and  Hullinger, 
subsequently  assigned  to  the  Mecca  Company,  and  in 
accordance  with  the  provisions  of  which  the  general 
building  contract  was  entered  into  between  the  Mecca 
Company  and  Shields  &  Cook,  and  in  an  attempt  to 
comply  with  which  the  other  appellees  here  did  the 
work  and  furnished  the  materials  for  which  they 
have  maintained  their  several  claims  to  liens.  The 
work  done  and  materials  furnished  by  Hettich  had  no 
relation  whatever  to  the  Sorg-HuUinger  contract,  or 
with  any  duty  cast  upon  Shields  &  Cook  as  general 
contractors.  Hettich 's  work  and  material  was  for  the 
internal  embellishment  of  a  room  in  the  building,  when 
completed,  to  be  used  for  a  particular  purpose  and  to 
be  installed  therein  after  the  building  had  been  com- 
pleted. This  is  apparent  from  the  proof  of  Hettich 
that  the  last  work  was  done  in  that  room  November  8, 
1893,  the  building  having  been  delivered  to  the  Mecca 
Company  as  completed  August  23,  1892.  The  liability 
of  the  fee  to  liens  is  circumscribed  to  such  matters  done 
in  pursuance  of  the  Sorg-Hullinger  contract  and  the 
general  building  contract  between  the  Mecca  Company 
and  Shields  &  Cook  authorized  by  its  terms.  No  pre- 
tense is  made  that  Sorg  even  knew  of  the  turning  of 
that  particular  room  into  a  saloon,  or  that  Hettich,^ 
was  engaged  in  making  the  change.  July  7,  1893,  the ' 
Mecca  Company  parted  with  all  its  interest  in  the 
leasehold  and  building  to  William  *C.  Niblack  as  re- 
ceiver of  the  Columbia  National  Bank  of  Chicago.  It 
stands  to  reason  that  most,  if  not  all,  of  the  fitting  up 
of  that  room  as  a  saloon  was  subsequent  to  the  time 
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when  the  Mecca  Company's  interest  ceased.  It  is  said, 
p.  48  appellee  Hettich's  brief:  ** Whether  or  not  the 
architect's  plans  provided  that  this  saloon  room  was 
to  be  finished  up  does  not  appear  from  the  record." 
If  this  contention  be  conceded,  the  legal  situation  is  not 
improved.  It  is  material  that  it  should  appear  the 
burden  of  so  doing  was  on  Hettich;  he  failed,  and  no 
negative  presumptions  can  be  indulged.  Torssel  v. 
Eiffert,  207  111.  621. 

The  decree  of  the  Circuit  Court  as  to  appellees  Cran- 
dall,  Gross,  Gordon  and  Simpson  Brothers  is  affirmed, 
and  such  decree  as  to  the  appellee  Hettich  is  reversed 
and  the  cause  as  to  him  remanded,  with  directions  to 
vacate  that  part  of  the  decree  allowing  the  Hettich 
claim  and  to  dismiss  the  cross-bill  of  Hettich  for  want 
of  equity. 

Affirmed  in  part,  and  reversed  in  part,  and  remanded 
with  directions. 


A.  H.  Lowden  et  aL  ?•  8.  Jennie  Sorg  et  al. 

Gen.  No.  12,612. 

1.  Mechanic's  uen — when  claim  for,  suHlcient,  Held,  from  the 
evidence  in  this  case,  that  the  claims  for  lien  of  the  parties  In 
Interest  were  several  and  not  joint. 

2.  Mechanic's  lien — how  claims  for,  shouldi  he  filed.  Claims 
for  liens  which  are  In  their  nature  separate,  cannot  be  joined  in 
a  mechanic's  lien  notice,  and  different  parties  holding  claims 
which  are  in  themselves  distinct  and  unconnected  with  each  other 
acquire  no  rights  to  a  lien  by  joining  them  in  a  notice  of  lien 
filed  with  the  circuit  clerk  in  an  attempted  compliance  with  section 
4  of  the  Lien  Statute. 

-    Mechanic's  lien  proceeding.     Appeal  from  the  Circuit  Court  of 
Cook    county;    the    Hon.    Thomas  G.    Windes,    Judge,    presiding. 
Heard  in  this  court  at  the  October  term,  1905.    Affirmed.    Opinion 
filed  October  29,  1906. 

Atwood,  Pease,  Corbin  &  Loucks,  for  appellant; 
William  S.  Cobbin,  of  counsel. 
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H.  H.  C.  MiLLEE  and  W.  S.  Oppenheim,  for  appel- 
lees. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  appeal  has  been  heard  npon  the  same  record 
and  abstracts  as  the  appeals  in  Nos.  12,613,  post,  p. 
266,  and  12,589,  ante,  p.  255,  opinions  in  which  are  filed 
concurrently  with  this. 

The  solution  of  one  question,  viz.,  "Is  the  claim  of 
Ilett  and  Lowden  a  joint  one?''  settles  the  rights  of 
appellants  in  this  controversy. 

liett  and  Lowden  were  employed  November  4,  1892, 
as  arbitrators  to  settle  disputes  which  had  arisen  be- 
tween the  Mecca  Company  and  Shields  &  Cook,  general 
contractors,  in  the  erection  of  the  Mecca  building  at 
State  and  Thirty-fourth  streets,  Chicago,  as  to  whether 
or  not  the  contractors,  Shields  &  Cook,  had  constructed 
the  building  in  conformity  with  the  contract,  to  supply 
deficiencies  and  to  ascertain  the  amoxmtdue  to  Shields 
&  Cook.  By  direction  of  Shields  &  Cook  they  were  to 
make  necessary  corrections  in  the  building  to  comply 
with  the  terms  of  the  contract.  To  this  time  both 
Ilett  and  Lowden  were  strangers  to  each  other.  They 
had  never  been  engaged  in  business  together,  but  on 
the  contrary  followed  different  avocations,  Hett  being 
a  mason  and  Lowden  a  carpenter.  Ilett  and  Lowden 
as  such  arbitrators  paid  out  $43,294,  all  of  which,  less 
$280.93,  was  refunded  them  by  the  Mecca  Company. 

The  amount  of  claim  filed  is  $8,884.31,  of  which 
$3,200  is  due  Lowden  for  carpenter  work,  and  $5,684.31 
due  Hett  for  masonry.  Their  accounts  were  kept 
separately.  Neither  had  any  financial  or  other  interr 
est  in  the  work  of  the  other.  There  was  neither  part- 
nership nor  joint  interest.  No  special  arrangement  in 
relation  to  work  or  material  supplied  by  either  for  the 
Mecca  building.  As  arbitrators  their  interest  was 
joint,  but  for  work  and  materials  furnished  by  them  as 
mason  and  carpenter  respectively  their  interests  were 
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several.  All  of  the  items  entering  into  appellants' 
claim,  with  the  exception  of  $280.93,  are  for  work  and 
materials,  and  is  connected  with  the  Shields  &  Cook 
contract,  but  done  and  furnished  upon  the  order  and 
direction  of  the  Mecca  Company.  The  record  shows 
that  the  item  of  $280.93  was  paid  by  Ilett.  The  em- 
plojonent  of  Ilett  and  Lowden  was  made  by  Harmon, 
president  of  the  Mecca  Company,  separately,  each  em- 
ployment being  distinct  from  the  other.  Ilett  died 
subsequently  to  giving  his  testimony  in  support  of 
the  claim,  and  his  executors  were  substituted  for  him 
upon  suggestion  of  his  death  May  26,  1904. 

The  following  quotations  from  the  testimony  of 
Lowden  are  pertinent  and  conclusive  proof  that  the 
claim  filed  is  not  a  joint  claim: 

**Q.  Did  you  enter  into  articles  of  copartnership 
with  Mr.  Ilett  T    A.    No,  sir. 

Q.    At  any  time!    A.  No,  sir. 

Q.    Who  paid  for  the  work  here  which  you  did! 

A.    The  Mecca  Company. 

Q.  Did  they  pay  it  to  you  or  to  Mr.  Ilett,  or  to 
which  one  of  you,  for  the  work  you  didl 

A.    They  paid  each  one. 

Q.  They  paid  you  for  the  work  you  did  and  Mr. 
Hett  for  the  work  that  he  did?    A.  Yes,  sir. 

Q.    What  kind  of  business  is  Mr.  Ilett  inl 

A.    He  is  a  mason. 

Q.    And  youf    A.    Carpenter. 

Q.    Your  work  is  entirely  distinct,  is  it  nott 

A.    Yes,  sir. 

Q.  Whatever  work  you  did  as  a  carpenter  here,  the 
Mecca  Company  paid  you  as  an  individual?,  A.  Yes, 
sir. 

Q.    And  whatever  Mr.  Ilett  did  they  paid  to  him? 

A.    Yes,  sir. 

Q.  Do  you  know  anything  about  the  work  that  Mr. 
Ilett  did,  except  in  a  general  way? 

A.  Oh,  yes,  we  went  over  it.  We  were  there  all  the 
time.  We  spent  about  two-thirds  of  the  time,  almost, 
there,  and  I  had  a  gang  of  men  on  the  woodwork  and 
he  had  a  gang  of  men  on  the  other  work. 
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Q.  Did  you  have  a  general  account  there  any- 
where? 

A.    No,  sir. 

Q.  The  work  that  you  caused  to  be  done  by  your 
carpenters  you  paid  for  yourself,  did  youf  A.  Yes, 
sir. 

Q.  Did  you  ever  pay  for  anything  that  Mr.  Ilett 
did  J 

A.    No,  never. 

Q.  Do  you  know  anything  at  all  about  it  except 
what  he  told  you? 

A.  Nothing  at  all.  I  never  kept  any  account  of  it. 
He  kept  his  own  account  on  his  work,  and  I  kept  my 
own  account  on  my  work. 

Q.  And  when  any  check  was  made  to  you,  did  it  run 
to  you  individually?    A.    Yes,  sir. 

Q.  As  far  as  you  know,  the  same  thing  was  done 
with  Mr.  Ilett?  A.  Yes,  sir,  I  don't 'know  anything 
different. 

Q.  In  your  testimony  you  said  something  about 
your  claim  being  an  individual  one.  What  do  you 
mean  by  that,  what  are  the  facts? 

A.  I  didn't  fully  understand  at  the  time;  we  done 
our  work  as  arbitrators  to.Q:ether,  and  while  I  got  my 
portion  for  the  work  that  I  done,  we  done  it  as  arbi- 
trators together. 

Q.  That  was  under  a  written  order  from  Shields  & 
Cook,  wasn't  it?    A.    Yes,  sir."    (Rec.  1479.) 

Again  he  testifies: 

'*Q.  Did  you  enter  in  your  books  any  of  the  items 
of  work  done  by  Mr.  Ilett  f    A.    No,  sir. 

Q.    Did  you  keep  any  books  in  regard  to  those? 

A.    No,  sir. 

Q.  Did  you  know  anything  at  all  about  them  ex- 
eei)t  what  Mr.  Ilett  told  you  as  you  were  looking  over 
tlife  work  there  beinsr  done? 

A.    No,  sir;  I  don't  know  what  his  bills  are  at  all. 

Q.  You  kept  no  account  of  them  at  all?  A.  No, 
sir. 

Q.  Did  you  ever  pay  any  aocobnts  of  Mr.  Hett  for 
work  that  he  had  done?    A.    No,  sir. 
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Q.  Any  demand  ever  been  made  on  youf  A.  No, 
sir. 

Q.    Was  there  any  agreement  between  you  as  to 
what  share  of  the  losses  you  were  to  bear  upon  the* 
work  which  he  did?    A.    No;  sir. 

Q.  Any  agreement  on  his  part  that  he  was  to  bear 
a  part  of  the  losses  that  you  sustained!    A.    No,  sir. 

Q.  What  part  of  the  money  if  you  recover  any  as 
stated  in  your  account  here  is  Mr.  Ilett  entitled  tot 

A.    Not  a  dollar  of  it. 

Q.  How  much  of  the  amount  which  he  has  against 
the  Mecca  Company  are  you  entitled  to  if  he  gets  any 
of  it! 

A.    Not  a  dollar  of  it. 

Q.  You  were  not  in  any  way  interested  in  the  work 
done  by  Mr.  Ilett  f    A.    No,  sir. 

Q.    Nor  is  he  interested  in  the  work  done  by  youf 

A.    No,  sir.''    (Rec.  835-836.) 

No  joint  enterprise  can  in  fairness  be  adjudged  to 
exist  from  such  evidence.  It  does  not  appear  by  this 
record  that  either  one  paid  for  the  material  of  the 
other  which  enters  into  this  claim. 

Ilett  testifies  that  when  he  did  anything  outside  of 
the  Shields  &  Cook  order  he  kept  separate,  **Just  as 
you  see," — referring  to  his -accounts. 

Claims  which  are  in  their  nature  separate  cannot  be 
joined  in  a  mechanic's  lien  suit,  and  different  parties 
holding  claims  which  are  in  themselves  distinct  and 
unconnected  with  each  other  acquire  no  rights  to  a 
lien  by  joining  them  in  a  notice  of  lien  filed  with  the 
circuit  clerk  in  an  attempted  compliance  with  section 
4  of  the  Lien  Statute.    Davis  v.  Upham,  191  111.  372. 

We,  therefore,  hold,  regardless  of  all  other  reasons 
which  may  occur  to  us,  or  other  questions  presented  by 
the  record,  that  the  claims,  if  any,  of  Ilett  and  Lowdea 
were  each  separate,  that  fgr  mason  work  being  the  in- 
dividual claim  of  Ilett,  and  that  for  carpenter  work 
being  the  individual  claim  of  Lowden.  That  the  notice 
of  lien  filed  with  the  circuit  clerk  was  not  a  compliance 
with  the  statute  and  insufficient  to  support  the  claim 
to  a  lien  made  by  appellants'  cross-bill  as  amended. 
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The  decree  of  the  Circuit  Court  dismissing  the  cross- 
bill was  right  and  it  is  affirmed. 

Afp^rmed. 


Robert  P.  Shields  et  al.  t.  S.  Jennie  Sorg  et  al. 

Gen.  No.  12,613. 

1.  Res  judicata — wlien  decision  of  Supreme  Court  ia,  08  to  ncto 
parties.  The  decision  of  the  Supreme  Court  Is  res  judicata  as  to 
new  parties  subsequently  joined  where  such  new  parties  were 
in  direct  privity  and  derived  their  sole  interest  pendente  lite  from 
the  party  as  to  whom  the  decision  was  rendered. 

2.  Abatement — when  irregularity  in  adding  new  parties  upon, 
not  ground  for  reversal.  Where  the  heirs  and  representatives  of 
a  deceased  party  in  a  chancery  proceeding  are  joined  by  mere 
amendment  of  the  pleadings,  but  appear  in  the  cause  and  have 
their  rights  adjudicated,  no  objection  to  the  Irregularity  in  the 
mode  of  reviving  the  suit  can  be  successfully  urged  upon  appeal. 

3.  Mechanic's  lien — when  claim  for  lien  filed  within  four 
months  of  date  of  last  payment  within  meaning  of  act  of  1S87. 
Where  under  the  terms  of  the  contract  the  last  payment  became 
due  to  the  contractor  upon  the  issuance  to  him  of  an  architect's 
final  certificate,  a  claim  for  lien  under  the  act  of  1887  is  filed  in 
time  if  filed  within  four  months  from  the  date  of  the  issuance  of 
such  architect's  certificate. 

4.  Mechanic's  lien — when  claim  for  lien  not  insufficient  for 
failure  to  join  necessary  party.  A  claim  for  lien  filed  against  the 
lessee  of  land  is  not  fatally  defective  in  failing  to  join  therein 
the  owner  of  the  fee  notwithstanding  such  owner  may  be  inter- 
ested or  aftected  by  the  enforcement  of  the  lien  against  the  prop- 
erty in  question. 

5.  Mechanic's  lien — cross-hill  not  esential  to  affirmative  re- 
lief. An  answer  setting  up  the  essential  facts  is  sufficient  to  sup- 
port the  allowance  of  a  claim  for  lien,  and  a  cross-bill  praying  af- 
firmative relief  is  not  essential. 

6.  Mechanic's  lien — when  claim  for^  enforced  hy  suit,  Ifrought 
in  apt  time.  The  filing  of  an  answer  by  a  lien  claimant,  in  a 
proceeding  Instituted  by  the  owner  of  the  fee  fit  the  property 
sought  to  be  charged  with  the  lien,  to  clear  the  title  thereof  from 
lien  claims,  if  filed  within  the  time  in  which  a  suit  should  have 
been  brought,  entitles  such  lien  claimant  to  an  allowance  of  his 
claim  if  his  answer  is  sufficiently  broad  and  his  proof  sustains  the 
same. 
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7.  Mechanic's  lien — what  pleading  seeking  enforcement  of. 
should  set  up.  The  remedy  afforded  by  the  Mechanic's  Lien  Act 
being  in  derogation  of  the  common  law,  must  be  strictly  pursued, 
and  a  pleading  by  which  it  is  sought  to  enforce  a  claim  for  lieu 
must  set  forth  sufficient  afflrmiatlve  facts  which,  If  undisputed, 
will  entitle  the  claimant  to  the  enforcement  of  his  lien. 

8.  Mechanic's  lien — when  claim  for  lien  insufficient.  A  claim 
for  lien  filed  with  the  circuit  clerk  is  insufficient  which  fails  to 
set  forth  the  time  or  times  when  the  material  was  furnished  and 
the  labor  performed. 

9.  AsBiTBATioN  AWARD — effcct  of  Setting  aside,  upon  question 
of  waiver.  If,  as  a  matter  of  law,  the  submission  of  a  claim  to 
arbitration  operates  as  a  waiver  of  the  claim  for  lien,  the  fact 
that  such  award  was  ^t  aside  does  not  change  the  legal  effect  of 
the  act  of  submission. 

Mechanic's  lien  proceeding.  Appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1905.  Affirmed.  Opinion 
filed  October  29,  1906. 

Atwood,  Pease,  Cobbin  &  Loucks,  for  appellants; 
WiLUAM  S.  CoEBiN,  of  counsel. 

H.  H.  C.  MiLLEE  and  W.  S.  Oppenheim,  for  appellees. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court 
denying  a  mechanic's  lien  claimed  by  appellants  Shield 
and  Cook  imder  an  answer  as  amended  to  the  bill  of 
Paul  J.  Sorg  tried  in  the  Circuit  Court  against  appel- 
lants and  others,  seeking  to  remove  certain  conveyances 
and  claims  for  mechanics'  liens  as  clouds  on  his  fee 
title  to  the  land,  on  which  was  a  building  known  as  the 
Mecca  Hotel,  jsituate  at  Thirty-fourth  and  State  streets, 
Chicago. 

This  case  and  the  appeal  cases  of  S.  Jennie  Sorg  et 
al.  V.  Koland  A.  Crandall  et  al.,  general  number  12,589, 
ante,  p.  255,  and  A  .H.  Lowden  et  al.  v.  S.  Jennie  Sorg 
et  al.,  general  number  12,612,  ante,  p.  261,  now  pend- 
ing in  this  court,  have  been  consolidated  and  heard 
here  upon  the  same  record  and  abstract. 
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For  a  full  statement  of  the  facts  upon  which  the  right 
to  predicate  a  mechanic's  lien  upon  the  Sorg  fee  rests, 
we  refer,  without  here  again  repeating,  to  the  cases  of 
Crandall  v.  Sorg,  99  111.  App.  22,  and  Crandall  v.  Sorg, 
198  111.  48.  The  contract  between  Paul  J.  Sorg  and 
Henry  C.  Hullinger  is  set  forth  in  the  opinion  of  the 
Supreme  Court  in  haec  verba — see  pp.  50  to  56  et  seq. 
— ^and  the  salient  provisions  of  the  lease  between  Sorg 
and  Hullinger,  afterwards  assigned  to  the  Mecca  Com- 
pany, stated  with  a  recital  of  all  the  pleadings,  mas- 
ter's report,  and  orders  and  decrees  of  the  nisi  prius 
court.  The  judgment  of  the  Appellate  Court,  as  also 
the  decree  of  the  Circuit  Court,  were  by  the  Supreme 
Court  in  case  supra  reversed  and  the  cause  was  re- 
manded to  the  Circuit  Court  with  directions  to  overrule 
the  recommendations  of  the  master  that  a  decree  be 
entered  in  favor  of  Sorg  on  the  ground  that  no  me- 
chanic's lien  could  in  any  event  attach  to  Sorg's  fee 
title,  and  to  proceed  to  consider  and  dispose  of  the 
question  of  the  validity  of  the  mechanics'  liens  of  the 
several  lien  claimants,  but  said  on  p.  64:  ''We  do  not, 
however,  decide  tKat  any  valid  mechanic's  liens  existed 
against  the  property."  As  to  the  mechanic's  lien  claim 
of  appellant  here  the  court  said  on  p.  65 :  '*  Shields  and 
Cook  were  principal  contractors  and  claimed  liens,  but 
refused  to  pay  the  proportion  of  the  master's  costs 
ordered  by  the  court  to  be  paid  by  them,  and  the  court 
dismissed  them  from  the  case.  Afterwards  they  were 
reinstated  as  parties,  and  in  the  decree  the  rights  and 
cause  of  said  Shields  and  Cook  were  expressly  reserved 
for  further  determination  by  the  court,  and  the  alleged 
right  of  said  Shields  and  Cook  to  a  lien  is  still  pending. 
We  therefore  refrain  from  considering  whether  the 
appellants  have  a  valid  lien  under  the  statute,  as  all 
should  be  heard  together.  The  parties  are  entitled  to 
the  action  of  the  court  on  the  objections  and  exceptions 
to  the  master's  report  and  to  its  judgment  and  decision 
as  to  the  matters  of  fact  disclosed  by  the  testimony 
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bearing  upon  the  question  and  validity  of  the  alleged 
liens.'* 

To  the  determination  of  the  validity,  or  not,  under 
the  proof  in  this  record  of  the  claim  to  a  mechanic's 
lien  of  appellants  Shields  and  Cook,  we  will  now  pro- 
ceed, coiifining  ourselves  within  the  limits  of  this  con- 
tention to  such  questions  as  in  our  opinion-  affect  ap- 
pellants'  claim  and  such  other  subsidiary  questions 
necessary  to  support  it. 

A  preliminary  question  arises  here  as  to  the  regu- 
larity of  the  proceedings  against  the  appellees  S. 
Jennie  Sorg,  Paul  A.  Sorg  and  Ada  Q.  Sorg. 

Subsequent  to  the  decision  by  the  Supreme  Court  in 
Crandall  v.  Sorg,  supra,  and  in  May,  1903,  the  appel- 
lee Paul  J.  Sorg  died,  leaving  him  surviving  appellees 
S.  Jennie  Sorg,  his  widow,  and  Paul  A.  Sorg  and  Ada 
G.  Sorg,  his  children  and  only  heirs  at  law.  The  bill 
was  not  revived  by  the  Sorgs,  but  amendments  were 
filed  to  the  cross-bills  of  Simpson  Bros.,  Crandall  and 
the  other  cross-complainants,  alleging  the  fact  of  death 
and  survivorship  and  making  the  Sorgs,  widow  and 
•heirs,  parties  in  place  of  their  ancestor.  Summons 
was  issued. against  them.  They  appeared,  and  after 
interposing  a  demurrer  to  the  cross-bills  unsuccessfully 
filed  their  answers.  Among  other  things  they  claimed 
title  in  themselves  by  a  deed  from  Paul  J.  Sorg  of  date 
April  12, 1900,  for  a  valuable  consideration,  and  setting 
up  various  other  matters — ^not  necessary  to  be  here  set 
forth^-which  in  their,  opinion  precluded  any  lien  from 
attaching  to  the  fee  title.  On  exceptions  filed  all  such 
matters  of  defense  were  held  to  be  impertinent  and  ex- 
punged from  the  answer.  It  is  clear  the  questions  thus 
raised  were  inmaaterial  as  already  having  been  adjudi- 
cated adversely  to  the  contentions  appearing  in  such 
answer  in  Crandall  v.  Sorg,  198  HI.  48.  Whether  they 
took  title  as  heirs  of  Paul  J.  Sorg,  or  as  purchasers 
from  him,  is  beside  the  question ;  their  rights  and  inter- 
ests are  the  same  and  must  be  measured  by  the  same 
legal  standards.    They  stand  in  the  litigation  in  the 
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same  position  as  Paul  J.  Sorg  did  when  he  died  or 
conveyed,  and  they  have  no  greater  rights  than  he 
would  have  if  in  life  and  still  retained  title.  They  took 
title  burdened  with  whatever  lien  was  cast  upon  it  by 
the  decision  of  the  Supreme  Court  in  Crandall  v.  Sorg, 
supra,  the  sole  matter  remaining  for  them  to  defend 
against  being  the  validity  or  not  of  the  several  claims 
for  mechanics'  liens  interposed  by  the  several  lien 
claimants.  The  Sorgs  are  not  necessary  parties  as 
purchasers.  Having  taken  title  pendente  lite  they 
were  bound  as  firmly  by  the  proceedings  and  orders 
made  in  the  cause  as  their  grantor  was  at  the  time  of 
the  making  and  delivery  of  the  conveyance,  and  what- 
e\er  title  they  took  is  subject  to  all  the  rights  of  all  the 
parties  in  the  pending  action  as  at  that  time  finally 
determined.  As  heirs  of  complainant  in  the  original 
bill  and  a  defendant  in  the  several  cross-bills,  it  was 
incumbent  upon  cross-complainants  upon  the  death  of 
Paul  J.  Sorg  to  make  his  widow  and  heirs  parties  in 
conformity  with  section  17,  chap.  1,  R.  S.,  title  '*  Abate- 
ment,'' which  provides  that  a  cause  shall  abate  only  as 
to  the^deceased  party,  and  that  the  person  or  legal  rep- 
resentatives becoming  interested  may  be  made  parties 
**in  the  same  manner  as.  in  the  case  of  a  sole  complain- 
ant or  defendant,"  and  section  11  of  the  Abatement 
Act,  supra,  directs  that  the  cause  shall  not  abate  on  ac- 
count of  the  death  of  a  sole  defendant,  if  it  might  be 
originally  prosecuted  against  the  heir,  etc.,  and  that 
such  death  may  be  suggested  on  the  record,  whereupon 
summons  shall  issue  against  such  legal  representatives 
**  requiring  them  to  appear  and  defend  the  action,  and 
after  which  it  may  proceed  as  if  it  had  been  originally 
commenced  against  him." 

While  it  may  be  conceded  that  the  manner  of  bring- 
ing the  Sorgs  into  the  cause  was  somewhat  irregular 
and  not  in  strict  accord  with  the  statute  and  the 
practice  in  chancery,  yet  in  the  situation  here  pre- 
sented such  irregularity  may  be  treated  as  immaterial, 
for  the  fact  remains  that  they  appeared,  submitted 
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themselves  to  the  jurisdiction  of  the  court,  were  heard 
in  substantiation  of  their  claimed  defenses  as  to  the 
validity  of  the  lien  claims,  had  their  rights  adjudicated 
to  the  same  extent  as  they  possibly  could,  had  the  better 
and  more  approved  practice  of  injecting  them  into  the 
cause  been  followed.  No  objection  was  interposed  to 
this  claimed  irregularity.  They  submitted  themselves 
and  their  involved  interests  to  the  jurisdiction  of  the 
court,  and  they  now  have  no  just  cause  of  complaint. 
McQall  V.  Lesher,  7  El.  47;  Kronenberger  v.  Heine- 
mann,  104  El.  App.  156;  Stoetzel  v.  FuUerton,  44  111. 
108. 

The  rights  of  all  the  lien  claimants  here  rest  upon 
and  are  environed  by  the  Mechanic's  Lien  Act  of  1887, 
which  is  amendatory  of  the  Act  of  1874. 

The  point  is  raised  that  Shields  and  Cook  are  not 
f:iititled  to  enforce  their  lien  claim,  because  they  failed 
to  file  a  notice  of  their  lien  claim  with  the  clerk  of  the 
Circuit  Court  within  four  months  after  the  last  pay- 
ment became  due  and  payable^  in  accordance  with  sec- 
tion 28,  supra. 

Shields  and  Cook  filed  notice  of  their  claim  for  a  lien 
with  the  Circuit  Court  February  11,  1893,  being  within 
four  months  of  October  11,  1892,  when  a  final  certifi- 
cate was  issued  to  them  by  the  architects.  We  hold 
that  under  the  contract  the  last  payment  became 
due  within  the  meaning  of  the  statute,  supra,  when  the 
final  architects'  certificate  was  issued,  and  conse- 
quently the  filing  of  the  notice  was  within  the  time  limi- 
tation of  section  28,  supra,  and  in  this  respect  was  a 
compliance  with  the  statute. 

It  is  next  objected  that  the  notice  of  lien  filed  with 
the  Circuit  Court  is  insufficient  to  support  a  claim  for  a 
lien  because  of  a  failure  to  name  Paul  J.  Sorg  as  owner, 
and  Campbell  v.  Jacobson,  145  111.  389,  is  cited  as  de- 
cisive of  such  contention.  Campbell  v.  Jacobson,  how- 
ever, wholly  differs  upon  the  facts  to  the  case  of  Shields 
and  Cook.  The  contract  in  the  Campbell  case  was  made 
i«?ith  the  husband  of  the  owner.    Without  any  founda- 
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tion,  as  there  decided,  it  was  sought  to  subject  the  title 
of  Mrs.  Jacobson  to  the  lien  claimed  in  the  notice  of 
lien  filed  with  the  Circuit  Court  clerk  to  be  against 
the  husband.  AVhatever  was  said  by  the  Supreme 
Court  in  the  Campbell  case  concerning  the  necessity 
of  naming  the  fee  owner  in  the  notice  of  lien  filed  with 
the  clerk  is  clearly  distinguishable  from  the  facts  and 
gituation  of  these  lien  claimants,  and,  as  apparent,  in- 
applicable here. 

The  contract  under  which  liens  are  claimed  is  not 
with  the  owner  direct,  and  the  liability  of  the  fee  title 
to  the  liens  here  claimed  is  not  asserted  upon  that 
theory,  but  the  lien  is  predicated  upon  the  actions  and 
conduct  of  Sorg,  the  fee  owner,  in  becoming  so  inter- 
ested in  the  building  project  with  the  Mecca  Company 
as  to  subject  his  fee  titie  to  the  liens  under  the  building 
contracts  made  by  the  Mecca  Company,  and  the  Su- 
preme Court  in  Crandall  v.  Sorg,  supra,  in  effect  held 
that  Sorg,  in  virtue  of  his  interest  in  the  building,  im- 
pliedly vested  the  Mecca  Company  with  power  to  sub- 
ject his  fee  title  to  a  lien.  It  is  by  the  terms  of  the  con- 
tract between  Sorg  and  Hullinger  (afterwards  assigned 
by  Hullinger  to  the  Mecca  Company  with  Sorg's 
knowledge  and  consent)  the  interest  of  Sorg  in  the 
building  enterprise  is  developed,  and  in  construing 
^^'hich  the  Supreme  Court  held  that  his  participation 
and  interest  in  the  projected  improvements  contem- 
plated by  that  contract  were  of  such  a  nature  as  sub- 
jected his  title  to  building  lien  claims,  and  not  as 
owner  with  whom  the  building  contract  was  made,  but 
as  a  party  jointly  interested  with  Hullinger  in  the 
building  improvement  to  be  placed  upon  the  land. 

It  is  quite  plain  that  the  Supreme  Court  in  Crandall 
V.  Sorg,  supra,  grounded  its  judgment  as  to  the  fee  title 
being  subject  to  the  liens  of  the  several  mechanic  lien 
claimants  upon  the  doctrine  of  estoppel,  and  not  upon 
the  theory  that  Sorg  was  an  owner  with  whom  a  con- 
tract was  made  within  the  meaning  of  section  1  of  the 
Mechanic's  Lien  Act  of  1887.    Sorg  was,  in  the  circum- 
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stances  created  by  the  Hullinger  contract,  held  to  have 
invested  the  Mecca  Company  with  power  to  subject 
the  fee  title  to  liens  of  this  character,  and  this  is  made 
evident  by  a  quotation  iq  the  court's  opinion  in  Cran- 
dall  V.  Sorg,  supra,  from  Lmnber  Co.  v.  Nelson,  71 
Mo.  App.  110,  that  ^*One  of  the  stipulations  in  the 
lease  from  Nelson  was  that  the  lessees  should  expend 
$20,000  in  makiDg  improvements  upon  the  leased 
premises  accordiug  to  plans  and  specifications  agreed 
to.  These  improvements  were  to  become  the  property 
of  the  lessor  at  the  termination  of  the  lease.  In  this 
state  of  the  evidence  it  may  be  truthfully  said  that  the 
improvements  on  the  Nelson  lot,  and  the  material  nec- 
essary to  make  them,  were  made  and  furnished  by  his 
consent  and  for  his  benefit.  He  not  only  consented  to 
them,  but  contracted  with  his  lessees  for  thom.  The 
improvements  were  made  and  the  material  furnished 
under  a  contract  authorized  by  him,  mid  he  must  be 
held  to  have  subjected  his  title  in  his  lot  to  the  plaint- 
iff's lien,  if  the  lien  is  otherwise  valid."  This  language 
is  strikingly  applicable  to  the  contentions  here,  and  we 
think  conclusive.  We  therefore  hold  that  the  notice  of 
mechanic's  lien  filed  by  Shields  and  Cook  with  the  cir- 
cuit clerk  without  naming  Paul  Sorg  as  owner,  was 
not  defective  for  that  reason. 

^We  do  not  wish  to  be  understood  as  consenting  to 
the  claim  made  by  appellees  for  Campbell  v.  Jacobson, 
supra,  that  in  all  circumstances  the  fee  owner  must  be 
named  Lq  the  notice  of  lien  filed  with  the  circuit  clerk, 
as  there  is  ample  room,  at  least  for  doubt,  as  to  its 
being  so  far  reaching,  and  especially  is  this  so  in  view 
of  the  cases  of  Paulsen  v.  Manske,  126  111.  72,  Hender- 
son V.  Connelly,  123  111.  98,  and  the  later  case  of  Bas- 
trup  V.  Prendergast,  179  111.  553;  but  whatever  may 
be  its  real  import  it  is  apparent  from  the  reasoning  of 
this  opinion  that  our  conclusions  are  not  reached  on 
this  point  through  an  interpretation  of  the  extent  of 
the  court's  holding  on  this  contention  in  Campbell  v. 

Vol.  ox  XIX  18 
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Jacobson,  but  are  placed  upon  entirely  different  legal 
theories. 

Again,  it  is  insisted  that  Shields  and  Cook  are  not 
entitled  to  enforce  their  claim  for  a  lien,  because  they 
did  not  assert  the  same  by  suit  within  two  years  after 
filing  their  claim  for  a  lien  with  the  clerk  of  the  Circuit 
Court. 

The  original  bill  filed  by  Paul  J.  Sorg  June  20,  1894, 
had  for  one  of  its  objects  the  scouring  of  his  fee  title 
from  the  cloud  cast  upon  it  by  the  claim  of  right  to  a 
mechanic's  lien  made  by  Shields  and  Cook,  among 
others,  as  shown  by  the  records  of  the  clerk  of  the 
Circuit  Court  where  the  notice  of  claim  had  been  filed 
February  11,  1893,  pursuant  to  statute.  The  purpose 
of  the  statute  was  to  bring  home  to  the  owner  of  the 
land  knowledge  of  the  fact  of  such  lien  claim.  This 
was  successfully  accomplished,  as  affirmatively  demon- 
strated by  the  averments  of  the  Sorg  bill.  To  this  bill 
Shields  and  Cook  filed  their  answer  February  8,  1895, 
denying  Sorg's  right  to  have  his  fee  title  freed  from 
the  lien  claimed,  and  setting  up  fully  the  facts  upon 
which  such  claim  for  a  lien  was  founded,  and  asserting 
it  against  the  fee  title.  On  August  6,  1894,  Albert  H. 
Hettich,  a  defendant  and  lien  claimant,  filed  his  answer 
to  the  Sorg  bill  and  also  a  cross-bill  asserting  his  claim 
to  a  lien.  On  February  20,  1895,  the  answer  of 
Shields  and  Cook  to  the  Sorg  bill  was  ordered  to  stand 
as  an  answer  to  the  cross-bill  of  Hettich.  This  answer, 
as  already  appears,  set  up  the  facts  relied  upon  by 
Sliields  and  Cook  to  support  their  claim  to  a  lien,  and 
they  asserted  such  claim  in  that  pleading.  This  answer 
was  filed  within  two  years  of  the  filing  of  the  lien  claim 
notice  with  the  clerk  of  the  Circuit  Court,  within  which 
time  the  cross-bill  of  Hettich  claiming  a  -lien  was  also 
filed.  But  it  is  contended  that  no  lien  can  be  decreed 
defendants  in  the  Sorg  bill  who  di(J  not  assert  such 
right  and  claim  such  lien  by  affirmative  averments  of  a 
cross-petition.  This  assumption  is  erroneous,  for  the 
reason  that  proceedings  in  mechanic's  lien  cases  are 
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not  environed  with  the  same  strict  formality,  as  to  the 
pleadings,  as  other  cases,  either  in  law  or  equity, 
and  while  ordinarily  affirmative  relief  cannot  be  ob- 
tained by  a  defendant  in  equity  upon  an  answer  except 
in  the  nature  of  a  cross-bill,  such  rule  is  not  applicable 
to  this  class  of  cases.  The  practice  under  the  mechan- 
ic's lien  statute  has  never  required  a  co-claimant  to 
file  a.  formal  cross-petition,  but  it  has  been  held  suffi- 
cient to  set  up  the  claim  by  answer.  In  Thielman  v. 
Carr,  75  111.  385,  the  court  said,  p.  380:  **But  where 
all  persons  in  laterest  are  made  parties,  either  as  peti- 
tioners or  as  defendants,  and  their  interests  are  dis- 
closed to  the  court,  we  see  no  necessity  for  cross-bills. 
The  right  is  cast  by  the  statute  upon  the  parties,  and 
when  brought  before  the  court  they,  like  parties  to  a 
bill  for  an  account,  all  became  actors.  When  one  lien 
holder  has  filed  his  petition  to  subject  the  property  to 
the  payment  of  his  claim,  it  is  a  proceeding  to  subject 
the  property  as  a  fund  not  only  for  the  satisfaction  of 
his  own  lien,  but  for  all  other  liens  enumerated  in  the 
statute.  It  from  that  time  forward  becomes  a  fund 
for  distribution  among  the  lien  holders.  And  the  an- 
swer of  all  the  defendants,  whether  brought  in  by 
service,  or  who  intervene,  are  to  be  regarded  as  claim- 
ants who  are  required  to  prove  their  claims  against 
the  fund.  •  •  •  But  in  view  of  the  statute  a  trial 
should  be  had,  as  though  the  pleadings  were  formal, 
on  the  answers  of  the  defendants  and  the  petitions  of 
those  who  intervened,  in  the  showing  set  out  in  their 
petition  to  be  let  in  to  assert  their  rights."  Other  cases 
hold  to  the  doctrine  as  thus  enunciated,  and  a  keen 
search  for  a  contrary  ruling  in  this  jurisdiction  has 
met  with  failure. 

•  In  Inter  State  Building  Assoc,  v.  Ayers,  177  LI.  9, 
being  a  mechanic's  lien  suit,  the  court  said  (on  p.  22) : 
**It  is  said  Hafenrichter  filed  his  cross-bill  the  day 
after  the  reference  to  the  master,  without  leave  of 
court,  and  that  it  should  not  be  treated  as  included  in 
the  reference.   A  defendant  who  has  answered  requires 
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no  leave  to  file  a  cross-bill,  and  it  is  not  too  late  to  file 
a  cross-bill  after  a  reference  has  been  made.  But  this 
cross-hill  was  wholly  unnecessary  and  the  decree 
does  not  depend  upon  it.  In  each  of  his  answers  Hafen- 
richter  set  np  his  mortgage  and  averred  it  was  a  prior 
lien  to  all  others.  The  cross-bill  of  plaintiff  in  erjor 
asked  a  sale  of  the  property  to  pay  its  mortgage.  It 
was  indispensable  to  that  relief  that  the  court  should 
establish  the  order  of  liens  from  the  evidence  and  direct 
their  payment  in  the  order  of  their  priority  out  of  the 
proceeds  of  the  sale.  *  *  "^  As  the  proofs  stand 
Hafenrichter  must  have  been  paid  first  out  of  the  pro- 
ceeds of  a  sale  under  the  Association's  cross-bill,  even 
if  he  had  filed  no  cross-bill." 

This  court  held  in  Fergus  v.  Chicago  Sash  &  Door 
Co.,  64  111.  App.  364,  in  which  case  a  claim  was  set 
up  in  the  answer  to  a  mechanic's  lien,  that  no  cross- 
petition  was  necessary,  that  if  the  answering  defend- 
ant was  entitled  to  a  lien  he  could  have  it  under  his  an- 
swer. Consequently  if  under  the  answer  of  Shields 
and  Cook,  and  the  proofs  heard  in  its  support,  the 
right  to  a  lien,  as  claimed  in  the  answer,  is  established, 
they  are  entitled  to  have  that  lien  awarded  them  by 
decree  in  this  proceeding  without  the  interposition 
of  a  cross-petition.  The  refusal  of  the  court  to  allow 
a  further  amendment  to  the  answer  of  Shields  and  Cook 
asking  for  affirmative  relief  on  their  claim  for  a  lien 
was  without  error,  as  for  reasons  already  appearing 
in  the  then  condition  of  the  pleadings  such  an  amend- 
ment was  unnecessary  and  would  have  been  unavailing 
to  invoke  any  right,  or  afford  any  relief,  beyond  that 
to  which  they  were  entitled  under  the  existing  answer. 

The  foregoing  disposes  of  most  of  the  preliminary 
questions  involved  in  this  case  and  cases  Nos.  12,589 
and  12,612  heard  on  the  sf?me  record  and  abstracts. 

The  question  now  remaining  to  be  disposed  of  in 
this  appeal  of  Shields  and  Cook,  is  whether  under  the 
answer  and  the  e\adence  tendered  in  its  support,  so 
far  as  shown  by  this  record,  appellants  have,  main- 
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tained  their  claim  to  a  mechanic's  lien  imder  the  stat- 
utes of  this  state. 

In  the  view  we  take  of  this  case  our  determination 
upon  the  merits  of  the  claim  is  unnecessary,  and  we 
shall  limit  our  further  investigation  and  decision  to  a 
consideration  of  the  pleadings  and  the  involved  facts 
as  to  the  correctness  or  not  of  the  chancellor's  con- 
clusion that  app(illants  are  not  entitled  to  a  lien  under 
the  answer. 

These  appellants  were  general  contractors  under  a 
contract  with  the  Mecca  Company  dated  September  8, 
1891,  for  the  construction  of  the  *' Mecca  Building"  at 
State  and  Thirty-fourth  streets,  Chicago,  for  the  gross 
sum  of  $420,000.  On  February  11,  1893,  Shields  and 
Cook — having,  as  they  contend,  completed  and  deliv- 
ered possession  of  the  building  August  23,  1892, — ^filed 
with  the  clerk  of  the  Circuit  Court  their  claim  to  a 
mechanic's  lien  to  the  amount  of  $144,355.38,  of  which 
amount  $46,178.40  was  claimed  for  extra  work  and 
materials.  This  was  within  four  months  of  the  time 
when  final  payment  became  due,  as  evidenced  by  the 
final  certificate  issued  October  11,  1892,  and  in  this  re- 
gard the  statutory  requirement  was  fulfilled.  As  to 
whether  or  not  this  statement  of  claim  and  its  accom- 
panying verification  was  a  sufficient  compliance  with 
the  statute,  is  of  the  essence  of  appellants'  right  to 
maintain  their  lien  claim. 

It  is  elementary  doctrine,  as  applied  to  remedies 
given  by  statutes  which  are  in  derogation  of  the  com- 
mon law,  which  chapter  82  stipra  is — Hayes  v.  Ham- 
mond, 162  111.  135 — that  the  statutory  requirements 
must  be  satisfied  before  the  privileges  so  granted  can 
be  availed  of.  It  is  therefore  incumbent  upon  Shields 
and  Cook,  before  they  can  successfully  invoke  the  aid 
of  the  statute,  to  set  forth  in  their  pleading  such  af- 
firmative facts  which,  if  undisputed,  would  entitle 
them  to  a  lien.  This  is  essential  and  cannot  be  dis- 
pensed with.  The  burden  rests  upon  them,  from  which 
the  court  is  impotent  to  relieve  them.    The  statement 
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of  lien  filed  with  the  circuit  clerk  is  a  part  of  the  an- 
swer as  amended,  made  so  by  apt  averment  and  by 
being  attached  thereto  as  an  exhibit. 

In  Campbell  v.  Jacobson,  stipra,  it  was  expressly 
held  that  a  mechanic's  lien  does  not  exist  and  is  not 
enforcible  by  common  right,  but  is  purely  a  statutory 
lien ;  that  it  can  only  be  maintained  upon  the  conditions 
which  the  statute  imposes.  The  requirement  of  the 
statute  that  a  statement  of  a  particular  character  must 
be  filed  in  the  office  of  the  clerk  of  the  Circuit  Court 
must  be  substantially  complied  with,  without  which  no 
lien  can  be  enforced. 

Our  judgment,  therefore,  is  required  to  settle  the 
contention  as  to  whether  or  not  the  verified  statement 
of  claim,  with  the  affidavit  attached,  substantially 
meets  these  statutory  prerequisites. 

In  the  statement  filed  as  to  work  done  under  the  con- 
tract, but  one  date  appears,  viz.:  October  11,  1892, 
against  which  is  written  the  following :  * '  To  amount  of 
contract  price  for  labor  and  materials  for  *The  Mecca,' 
erected  on  south  2  acres,  etc.,  $420,000" — ^no  statement 
as  to  when  the  work  was  done  or  labor  or  materials 
furnished.  The  affidavit  filed  with  this  statement  is 
equally  silent  as  to  the  time  when  the  work' was  done 
and  the  labor  and  materials  furnished.  The  only  other 
dates  appearing  upon  the  notice  are  the  dates  between 
which  payments  on  account  of  the  contract  price  were 
made. 

The  provision  of  section  4  of  the  Lien  Act  pf  1887, 
that  the  claim  for  the  lien  filed  with  the  circuit  clerk 
shall  truly  set  forth  *^the  times  when  such  material 
was  furnished  or  labor  performed"  is  mandatory. 
May  V.  General  Eng.  Co.,  180  111.  535,  affirming  the 
judgment  of  this  court  in  76  111.  App.  380. 

Section  4,  above  referred  to,  and  section  28  of  the 
same  Act,  which  provides  that  **No  creditor  shall  ba 
allowed  to  enforce  a  lien  created  under  the  provisions 
of  this  Act  as  against  or  to  the  prejudice  of  any  other 
creditor  or  encumbrancer  or  purchaser  unless  a  claim 
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for  a  lien  shall  have  been  filed  with  the  clerk  of  the 
Circuit  Court,  as  provided  in  section  4  of  this  Act,' 
are  to  be  construed  together,  and  in  order  that  a  con- 
tractor may  enforce  a  lien  under  it  he  must  set  forth 
in  his  statement  the  time  when  the  material  was  fur- 
nished and  labor  performed.  National  Home  Bldg. 
Loan  Assocn.  v.  McAllister,  64  111.  App.  143. 

In  McDonald  v.  Eosengartzen,  134  111.  126,  the  court 
said :  *  *  The  purpose  of  requiring  the  claim  to  set  forth 
*the  times  when  such  material  was  furnished  or  labor 
performed'  is,  obviously,  to  enable  those  interested  to 
know  from  the  claim  itself  that  it  is  such  as  can  be 
enforced,  and  the  verification  by  affidavit  is  required 
as  a  guaranty  of  the  claim  in  this  as  in  other  respects 
and  all  this  is  by  section  28  indispensable  to  the  en- 
forcement of  the  lien  against  creditors  and  encum- 
brancers." This  language  has  much  force  here,  where 
there  are  both  creditors  and  encumbrancers  seeking  to 
enforce  their  several  liens. 

Moore  v.  Parish,  163  111.  98,  is  authority  for  holding 
that  where  the  entire  job  constituted  but  a  single  item, 
the  statement  of  lien  filed  with- the  circuit  clerk  must 
show  the  period  during  which  the  contract  was  exe- 
cuted. The  statement  of  Shields  and  Cook  utterly  fails 
to  meet  these  essential  and  indispensable  requirements. 
Neither  does  it  conform  to  the  rule  laid  down  in  Ken- 
dall V.  Fader,  199  111.  294,  that  where  the  work  is  done 
under  an  entire  contract,  as  in  the  case  of  these  ap- 
pellants, the  statement  must  show  that  the  work  was 
commenced  upon  the  execution  of  the  contract  and  com- 
pleted at  a  certain  and  specified  date.  The  notice  is 
silent  as  to  the  date  when  the  work  was  commenced  un- 
der the  contract,  as  well  as  the  date  when  it  was  com- 
pleted. It  is  evident  that  the  notice  of  lien  filed  with 
the  circuit  clerk  as  to  the  main  claim  lacks  material 
and  essential  elements  which  bar  appellants  from  in- 
voking the  relief  intended  to  be  granted  to  lien  claim- 
ants complying  substantially  with  the  provisions  of  tlie 
Lien  Act,   made,   as  the  Supreme  Court  has  said  in 
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Ilayesv.  Hammond,  supra,  **to  promote  and  preserve 
industrial  interests.'' 

The  notice  of  appellants'  claim  for  extra  work  and 
material  filed  with  the  circuit  clerk  is  not  subject  to 
the  same  infirmity  which  we  have  pointed  out  exists  as 
to  the  main  claim.  The  notice  in  this  regard  is  a  suf- 
ficient adherence  to  the  direction  of  section  4  of  the 
Lien  Act  of  1887,  the  time  when  the  labor  and  materials 
were  furnished  being  set  forth  between  two  dates,  viz : 
^^from  January  1,  1892,  to  October  11,  1892." 

In  Hayes  v.  Hammond,  supra,  the  contract,  as  in  this 
case,  was  entire,  and  extra  work  furnished  in  pursu- 
ance of  its  terms.  As  in  the  case  of  these  applicants, 
while  the  contract  was  being  performed,  sundry  extra 
work  and  material  were  furnished.  The  notice  showed 
that  such  extras  were  furnished  between  July  2,  1892, 
and  September  7, 1892,  and  this  was  held  sufficient.  In 
this  case  the  court  held  the  statement  of  the  claim  was 
very  full  and  '^contained  all  the  requirements  of  the 
law."    Grace  v.  Oakland  Bldg.  Assoc,  166  HI.  637. 

But  while  the  notice  of  lien  in  regard  to  dates  is 
sufficient,  it  is  wholly  lacking  in  meeting  the  demands 
of  the  statute  which  requires  each  item  of  labor  and 
material,  its  nature  and  kind,  together  with  the  amount 
of  material,  to  be  set  forth.  Not  one  item,  in  this  claim 
for  extras,  totalling  the  sum  of  $50,237.95,  gives  any 
conceivable  information  as  to  time,  labor  or  material, 
kind,  quality  or  description  from  which  any  intelligent 
judgment  could  be  formed  as 'to  what  was  in  fact  done 
or  furnished.  ^Vliat  information  as  to  work,  labor  or 
material  is  imparted  by  such  items  as, 

'Victual  cost  of  cafe  to  us $19,868.48 

Concealing  steam  pipes 500. 

Extra    plumbers    bUl    1719.    31-12y2    per 

cent.  214.91 1,934.22 

Extra  projections  On  cornice,  1100  ft.  at 

'       $1.50 1,650.'' 

What  can  be  gathered  from  such  unintelligible  items 
as  to  what  material  or  how  much  labor  entered  into 
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the  construction  set  forth  in  such  items  for  extras? 
The  remainder  of  these  items  for  extras  are  equally 
unintelligible,  and  lend  no  light  by  which  the  work 
actually  done  and  materials  furnished  may  be  meas- 
ured. 

Crandall  v.  Lyon,  188  111.  86,  in  which  case  it  was 
said,  **The  statement  of  account  or  demand  to  be  filed 
with  the  clerk  in  order  to  meet  the  requirements  of  the 
statute  and  entitle  the  appellant  to  a  lien,  is  a  list  or 
statement  in  detail  of  each  item  of  labor  or  material 
showing  the  nature  and  kind  of  work  done  and  the  kind 
and  amount  of  material,  together  w^ith  the  respective 
dates  at  which  the  labor  was  performed  or  material 
furnished.  Where  a  lien  is  sought  on  an  account,  such 
/as  the  appellant  here  had,  it  must  appear  affirmatively 
from  the  face  of  the  notice  of  the  claim  registered  with 
the  clerk  that  each  different  item  of  the  account  is  that 
for  which  the  statute  grants  the  lien,  and  that  iq  point 
of  time  a  lien  may  be  claimed  thereon.  Such  a  notice 
is  a  prerequisite  to  the  right  of  the  appellant  to  a  lien 
under  the  statute.'* 

This  language  is  forcibly  applicable  to  the  notice  of 
appellants'  claim,  which  falls  far  short  of  conforming 
to  any  of  its  necessary  requirements.  The  notice  of 
claim  as  to  extras  is  fatally  deficient,  and  no  claim  for 
a  statutory  lien  can  be  predicated  upon  it.  Orr  v. 
Needham,  169  111.  100;  Buckely  v.  Commercial  Nat'l 
Bk.,  171  HI.  284;  May  v.  General  Eng.  Co.,  supra. 

The  submission  of  the  claim  of  appellants  to  arbitra- 
tion, it  is  insisted,  waives  the  right  to  a  lien.  We  do 
not  think  it  necessary  to  discuss  this  contention,  in  view 
of  the  fact  that  the  reasons  already  assigned  effectually 
dispose  of  appellants'  claim.  However,  it  may  be 
added  that  the  fact  that  the  award  of  arbitration  was 
set  aside  and  annulled  would  not  detract  from  the  legal 
effect  of  the  fact  of  the  submission  of  the  claim  to 
arbitration.  It  was  held  in  New  York  Lumber  Co.  v. 
Schnieder,  119  N.  Y.  475,  in  a  proceding  under  the 
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New  York  Code  to  *' foreclose  a  mechanic's  lien,"  that 
the  award  of  arbitration  was  a  bar  to  that  action. 
The  decree  of  the  Circuit  Court  is  aflSrmed. 

Affirmed. 


City  of  Chicago  v.  Mary  Saldman. 
een.  No.  12,778. 

1.  Vebdict — vohen  not  excessive,  A  verdict  for  $4,500  Is  not  ex- 
cessive where  it  appears  that  the  plaintiff,  a  woman,  sustained 
as  the  result  of  the  accident  in  question,  femoral  hernias  in  each 
groin  and  that  her  injuries  were  permanent  and  that  from  a 
strong  vigorous  woman  she  became  a  chronic  invalid. 

2.  Ck)LLATERAL  ISSUE — wheu  evidence  incompetent  as  introducitig. 
Where  a  medical  expert  has  testified  as  to  knowledge  of  a  par- 
ticular injury  having  been  produced  by  external  violence  in  a 
person  other  than  the  plaintiff  in  the  action,  it  is  not  competent 
to  permit  him  to  testify  as  to  the  character  of  the  external  violence 
which  produced  such  injury  and  the  appearance  thereof. 

3.  Trial — discretionary  power  of  judge  as  to  order  of  introduc- 
tion of  proof.  While  it  is  the  proper  practice  to  require  an  acci- 
dent to  be  shown  before  permitting  proof  of  the  injury  and  the 
extent  thereof,  it  is  within  the  discretion  of  the  court  to  admit 
evidence  as  to  the  injury,  etc.,  upon  the  promise  of  counsel  to 
connect  the  injury  with  the  accident  by  evidence  subsequently  to 
be  offered. 

4.  Hypothetical  question — when  proper.  A  physician  who  has 
no  personal  knowledge  as  to  what  has  caused  an  injury  in  question 
cannot  testify  as  to  the  fact,  but  he  may  be  permitted  hypothetically 
to  state  what  might  have  caused  such  injury. 

5.  Juror — not  competent  to  impeach  his  own  verdict.  It  is  not 
competent  for  a  Juror  to  undertake  to  impeach  his  own  verdict 
by  statements  as  to  what  occurred  within  the  privacy  of  the  jury 
room.  The  one  exception  to  this  rule  is  that  the  evidence  of  the 
Juror  as  to  the  misconduct  of  the  Juror  which  takes  place  away 
from  the  Jury  room  during  the  trial,  will  be  received  for  the  pur- 
pose of  impeaching  such  verdict. 

6.  JuROB — what  statements  pertain  to  deliberation  within  fury 
room.  The  aflidavit  of  a  Juror  which  recites  that  another  Juror 
during  the  deliberations  stated  that  he  had  talked  with  a  medical 
man  with  respept  to  the  Injury  complained  of  In  the  action,  recites 
a  matter  incompetent  to  be  received  in  impeachment  of  the  ver- 
dict as  it  refers  to  the  mere  deliberations  of  the  Juror. 
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7.  Statutobt  damages — when  vnll  not  he  awarded  upon  af- 
firmance of  judgment.  Where  three  trials  of  a  cause  have  been 
necessary  to  reach  a  conclusion  thereon  and  the  appeal  appears  to 
have  been  prosecuted  in  good  faith,  an  award  of  statutory  damages 
win  not  be  made  upon  affirmance. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Robebt  W.  Wbight,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1905.  Affirmed. 
Opinion  filed  October  29,  1906. 

John  F.  Smulski,  for  appellant;  Edwabd  C.  Fitch 
and  Fbank  D.  Ayeks,  of  counsel. 

Brandt  &  Hoffmann,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  cause-has  been  three  times  submitted  to  a  jury. 
The  first  jury  found  a  verdict  for  the  city,  the  second 
jury  were  unable  to  agree  and  were  discharged  by 
the  trial  judge,  the  third  jury  rendfered  their  verdict 
against  the  city  for  $4,500,  upon  which  verdict,  after 
overruling  a  motion  for  a  new  trial,  a  judgment  was 
entered,  from  which  judgment  the  City  of  Chicago 
prosecutes  this  appeal. 

The  declaration  charges  inter  alia  that  the  City  of 
Chicago  wrongfully  neglected  to  keep  a  certain  public 
sidewalk  on  Greenwich  street  between  North  Kobey 
street  and  Hoyne  avenue  in  good  repair  and  condition, 
etc.,  and  that  in  consequecnce  of  such  neglect  appellee, 
while  passing  along  and  over  said  sidewalk  in  the  exer- 
cise of  due  care  for  her  own  safety,  fell  off  the  sidewalk 
and  was  precipitated  to  the  ground  about  four  feet  be- 
low the  sidewalk,  and  as  a  result  of  such  negligence 
upon  the  part  of  the  city  she  suffered  severe  injuries, 
including  bruises  to  her  body,  and  injury  to  the  arm 
and  shoulder  and  **two  femoral  hernias"  one  in  each 
groin,  and  that  she  suffered  much  pain,  and  that  her 
general  health,  which  had  previously  been  good,  was 
permanently  impaired* 
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The  city  offered  no  proof  in  contradiction  of  appel- 
lee's evidence  that  at  the  time  and  place  of  the  accident 
there  were  loose  boards  in  the  walk,  with  some  planks 
removed,  and  that  there  was  no  guard  or  railing  aronnd 
tlie  place  of  the  accident,  which  was  elevated  about 
four  foet  from  the  roadway.  Neither  did  the  city  con- 
test, by  proof,  the  happening  of  the  accident  as  detailed 
by  ai)pellee  and, her  witnesses,  nor  that  the  sidewalk 
had  been  insecure,  as  detailed,  for  some  time  prior  to 
the  happening  of  the  accident. 

There  is  sufficient  evidence  in  this  record  to  support 
the  verdict,  if  it  is  proof  against  the  objections  made 
by  api)ellant  to  its  admissibility,  and  the  instructions 
upon  the  law  of  the  case  given  to  the  jury  stated  cor- 
rect legal  principles  applicable  to  the  facts  deducible 
from  the  evidence,  about  which  instructions  no  com- 
plaint is  made. 

Appellant  assigns  various"errors  upon  the  record  as 
reasons  for  a  reversal,  and  argues  four  of  them,  viz. : 
(1)  That  the  damages  awarded  are  excessive;  (2) 
the  court  excluded  proper  evidence  offered  on  behalf 
of  appellant;  (3)  error  of  court  in  admitting  improper 
evidence  on  behalf  of  appellee  against  the  objection  of 
appellant;  and  (4)  error  in  the  trial  court  in  refusing 
to  receive  and  consider  the  affidavits  of  five  jurymen, 
offered  in  support  of  its  motion  for  a  new  trial. 

We  will  consider  and  dispose  of  these  objections  in 
the  order  in  which  they  are  above  recited. 

First.  The  injuries  from  which  appellee  suffered  as 
a  result  of  the  accident  caused  by  the  negligence  of  the 
city,  according  to  her  medical  testimony  were  severe, 
the  most  serious  injuries  being  the  ** femoral  hernias'* 
in  each  groin.  From  these  injuries,  according  to  the 
proof  of  appellee,  she  has  suffered  continuously  since 
the  time  of  the  accident,  February  7,  1900,  until  the 
time  of  the  trial,  a  period  exceeding  five  years — and 
that  she,  who  was  before  a  strong,  vigorous  woman,  is 
now  a  confirmed  chronic  invalid.  There  is  abundance  of 
testimony  in  the  record — if  credited  by  the  jury — satis- 
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factorily  establishing  such  condition  of  permanent  in- 
jury as  primarily  attributable  to  the  accident,  and  if 
this  be  so,  the  award  of  damages  cannot  be  regarded 
as  excessive,  but  on  the  contrary  must  be  viewed  as  a 
conservative  award. 

Second.  Dr.  Bueckling,  a  witness  for  the  city,  tes- 
tified as  a  medical  expert  on  ^'femoral  hernias,''  in  an 
attempt  to  demonstrate  that  it  was  highly  improbable 
that  appellee's  claimed  '^femoral  hernias"  were  at- 
tributable to  the  accident.  Over  an  objection  this  wit- 
ness testified  that  he  did  not  remember  of  a  single 
instance  of  '^femoral  hernias"  being  produced  by  ex- 
ternal violence,  and  then,  after  some  thought,  he  said 
he  did  remember  one  case  at  the  County  Hospital  where 
a  woman  fell  and  sustained  a  * 'femoral  hei-nia,"  and 
that  was  the  only  case  he  could  recall  where  a  *' femoral 
hernia"  was  produced  by  external  violence.  Counsel 
for  the  city  followed  this  up  by  asking  the  doctor, ' '  Can 
you  state  what  kind  of  external  violence  produced  that, 
or  what  the  appearance  of  it  was  I"  to  which  appel- 
lee's counsel  objected,  which  objection  the  court  sus- 
tained. It  was  immaterial  as  to  what  kind  of  violence 
produced  such  injury  to  the  woman  at  the  County 
Hospital.  She  was  not  involved,  neither  was  the  man- 
ner in  which  her  injury  was  sustained  at  all  pertinent ; 
nor  would  it  have  been  proper  to  have  compared  the 
method  of  the  happening  of  her  injury  with  that  at- 
tributable to  the  hernias  suffered  by  appellee.  Such 
testimony,  if  otherwise  admissible,  must  be  barred,  as 
it  is  patent  that  all  the  witness  could  have  testified 
about  as  to  the  manner  the  hernia  in  the  woman  at  the 
County  Hospital  was  occasioned  rested  on  what  had 
been  told  him  and  of  which  he  could  not  possibly  have 
any  personal  knowledge.  It  was  clearly  ** hearsay." 
The  objection  was  well  taken  and  should  have  been, 
as  it  was,  sustained. 

Third.  It  is  also  urged  as  reversible  error  that  the 
court  admitted  medical  testimony  against  the  objec- 
tion of  appellant,  before  the  evidence  as  to  the  happen 
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ing  of  the  accident  had  been  heard.  While  it  is  un- 
doubtedly the  better  practice  to  have  the  medical  testi- 
mony follow  the  incidents  involved  in  the  infliction  of 
the  injuries,  yet  the  whole  matter  as  to  the  order — 
among  other  things — in  which  the  proof  shall  be  heard 
rests  in  the  sound  discretion  of  the  court.  An  ex- 
amination of  the  record  fails  to  disclose  any  disadvan- 
tage suffered  by  appellant  which  could  not  have  been 
overcome  by  a  pro;;er  motion.  If  appellant  had  de- 
sired to  recall  any  of  appellee's  medical  witnesses  for 
further  cross-examination,  the  opportunity  to  do  so 
was  open,  if  counsel  saw  fit  to  avail  of  it.  No  motion 
was  made  with  that  end  in  view.  The  objection  is, 
therefore,  of  no  force.  The  objection  to  the  hypothet- 
ical questions  put  to  the  medical  witnesses  of  appellee 
rests  on  the  fact  that  there  was  no  evidence  at  the  time 
to  support  them.  In  this  situation  it  was  incumbent 
upon  appellee  to  fairly  support  the  evidential  facts 
embodied  in  the  hypothetical  questions  by  proof ;  fail- 
ing to  do  so,  appellant  would  have  been  entitled  to  have 
excluded  all  answers  to  such  hypothetical  questions 
on  motion  made  for  that  purpose.  The  court,  in 
ruling  on  the  objections,  announced  such  a  motion 
would  be  entertained,  unless  proof  to  support  them 
was  forthcoming.  Proof  fairly  tending  to  support 
each  of  the  hypothetical  questions  was  given,  and 
the  testimony  was  rightfully  retained  in  the  record. 
The  hypothetical  question  put  to  Dr.  Blanchard  and 
his  answer  thereto  are : 

Q.  ''Suppose  that  in  this  case  the  plaintiff  had  no 
hernia  at  all  and  fell  from  a  sidewalk  down  three  or 
four  feet  to  tha  ground  and  sustained  considerable  jar, 
and  in  two  pr  three  days  after  that  this  hernia  de- 
veloped in  each  side — to  what  would  you  attribute  the 
hernia  in  this  case  ? ' ' 

A.    ''To  the  jar  and  concussion." 

We  are  unable  to  see  any  infirmity  in  either  the 
question  or  answer.  The  question  is  within  the  proof, 
and  the  answer  is  fairly  responsive.   A  doctor  who  has 
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no  personal  knowledge  as  to  what  caused  an  injury 
cannot  testify  as  to  the  fact,  but  he  may  state  hypothet- 
ically  what  might  have  caused  such  injury. 

We  have  examined  with  care  the  proof  of  appellee 
and  the  rulings  of  the  court  thereon  to  which  objections 
were  made  and  exceptions  preserved,  and  which  are 
now  assigned  for  error  by  appellant,  and  are  of  the 
opinion  that  all  the  substantial  rights  and  interests  of 
appellant  were  maintained  in  these  rulings  of  the  trial 
court. 

Fourth.  It  is  a  fast  and  firm  principle,  strongly  in- 
trenched in  the  jurisprudence  of  this  state,  that  the 
statements  of  jurors  as  to  what  occurred  in  the  privacy 
of  the  jury  room  cannot  be  entertained  or  looked  to 
for  the  purpose  of  impeaching  or  disturbing  the  ver- 
dict rendered.  The  only  exception  to  the  receiving  of 
the  evidence  of  a  juror  to  impeach  the  verdict  is  of 
misconduct  of  a  juror  which  takes  place  away  from  the 
jury  room  during  the  trial.  Such  is  the  uniform  legal 
doctrine  in  England  and  most  of  the  states  of  the 
Union,  and  has  so  obtained  since  the  days  of  Lord 
Mansfield  wherever  the  common  law  prevails.  In  Sani- 
tary District  v.  Cullerton,  147  HI.  at  page  390,  it  was 
said:  **This  court  in  an  unbroken  line  of  decisions 
from  the  case  of  Forrester  v.  Gerard,  Breese  74,  is 
committed  to  the  doctrine  that  the  affidavits  of  jurors 
cannot  be  received  for  the  purpose  of  setting  aside  the 
verdict.  There  may  be  dicta  in  some  of  the  cases  in- 
timating a  contrary  rule,  but  in  every  case  where  the 
question  has  been  before  the  court  and  determined  the 
principle  has  been  adhered  to.*^ 

Thompson  on  Trials  lays  down  the  rule  in  section 
2619  that  **The  rule  of.  public  policy  which  excludes  the 
testimony  of  jurors  to  impeach  their  verdict  extends 
only  to  matters  taking  place  during  their  retirement." 

Graham  and  Waterman  on  New  Trials,  p.  1429,  Vol. 
3,  say:  ** Public  policy  forbids  the  introduction  of 
jurors'  affidavits  to  prove  anything  which  may  have 
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transpired  in  the  jury  room  while  consulting  of  their 
verdict.'' 

Greenleaf  on  Evidence,  vol.  1,  755,  writing  upon  the 
same  subject,  says:  **0n  similar  grounds  of  public 
l)olicy  and  for  the  protect) 6n  of  parties  against  fraud, 
the  law  excludes  the  testimony  of  *  *  *  jurors 
when  offered  to  prove  misbehavior  in  regard  to  the 
verdict.  Formerly,  indeed,  the  affidavits  of  jurors  have 
been  admitted  in  support  of  motions  to  set  aside  ver- 
dicts by  reason  of  misconduct;  but  that  practice  was 
broken  in  upon  by  Lord  Mansfield,  and  the  settled 
course  now  is  to  reject  them  because  of  the  mischiefs 
which  may  result  if  the  verdict  is  thus  placed  in  the 
power  of  a  single  juryman." 

The  courts  and  text-writers  often  quote  in  illustra- 
tion of  this  principle  the  words  of  Lord  Mansfield  that 
**  Considering  the  arts  which  might  be  used  if  a  contrary 
rule  were  to  prevail,  we  think  it  necessary  to  exclude 
such  evidence,"  and  also  of  Lord  Ellenborough  that 
*'the  danger  would  be  infinite  if  an  affidavit  could  bo 
received  from  the  jurymen  for  the  purpose  of  settiufj 
aside  a  verdict." 

These  reasons  are  as  cogent  to-day  and  the  principle 
as  essential  of  enforcement,  and  the  necessity  for  not 
departing  from  them  as  insistent,  as  when  they  were 
first  given  utterance.  Bayliss  on  New  Trials,  543 ;  Eex 
V  .Wooler,  2  Starkie,  111;  Bonardo  v.  People,  182  111. 
411;  W.  C.  Street  Kv.  v.  Huhnke,  82  HI.  App.  404;  Mix 
V.  North  Am.  Co.,  209  Pa.  636;  Rush  v.  St.  Paul  Citv 
Ry.,  70  Minn.  5;  Heffron  v.  Gallupe,  55  Me.  563;  Pep- 
percorn V.  City  of  Black  River  Falls,  89  Wis.  38;  Har- 
rington  v.  Worcester,  157  Mass.  379. 

The  objection,  however,  is  admittedly  on  the  fact.^ 
not  well  taken.  Counsel  for  the  city  admit  the  rule 
with  its  limitation  substantially  as  above  stated,  but 
contend  that  the  action  of  the  juror  complained  of  as 
affecting  the  verdict,  occurred  outside  of  the  jury  room 
during  the  trial.  But  this  claim  is  grounded  on  a  mis- 
conception of  the  construction  to  be  placed  upon  what 
it  is  conceded  occurred.  One  of  the  jurors  stated  in 
the  jury  room  to  his  fellow-jurors,  at  the  time  they  were 
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deliberating  upon  their  verdict,  that  during  the  prog- 
ress of  the  trial  he  had  talked  with  a  medical  man  in 
relation  to  the  injuries  about  which  appellee  com- 
plained, and  particularly  concerning  the  hernias,  and 
that  he  was  informed  by  this  man  that  the  hernias  with 
which  appellee  was  afflicted  could  not  have  resulted 
from  childbearin^.  No  proof  was  tendered  that  the 
juror  did  in  fact  talk  with  any  one  about  the  case  out- 
side of  the  jury  room;  the  medical  man  was  not  pro- 
duced, nor  any  one  else  who  pretended  to  have  any 
knowledge  that  any  such  conversation  ever  took  place 
— merely  a  statement  made  by  the  juror  in  the  jury 
room,  which  may  have  been  false  for  aught  that  ap- 
pears to  the  contrary.  The  juror  who  is  alleged  to 
have  made  the  statement  was  not  examined;  neither 
Tias  his  affidavit  produced.  The  whole  matter  resolves 
itself  into  one  which  took  place  in  the  jury  room.  The 
statement  itself,  if  made,  could  hardly  have  had  any 
eff,eet  in  producing  the  verdict  arrived  at,  for  there 
was  already  credible  evidence  adduced  by  appellee  on 
the  trial  to  the  effect  that  the  hernias  were  not  pro- 
duced by  childbearing. 

The  affidavits  of  five  jurors  tending  to  impeach  the 
verdict  rendered  by  detailing  matters  occurring  be- 
tween the  jurors  after  retiring  to  the  jury  room,  and 
while  considering  of  their  verdict,  were  not  proper  to 
be  received  and  were  rightfully  excluded  and  their 
consideration  refused  by  the  trial  court  on  the  hearing 
of  the  motion  for  a  new  trial. 

Appellee  asks  for  an  affirmance  with  an  award  of 
statutory  damages.  "We  see  no  just  reason  for  acced- 
ing to  this  request.  Surely  a  case  which  took  three 
jury  trials  to  produce  a  verdict  for  appellee  can  hardly 
be  regarded  as  so  free  from  doubt  as  not  to  justify  the 
seeking  of  the  further  judgment  of  a  court  of  review. 
"While  appellee's  cause  is  meritorious,  it  does  not  fol- 
low that  this  appeal  is  frivolous.  Nor  can  the  city  at- 
torney be  absolved  from  what  he  may  regard  as  his 
duty  in  the  conduct  of  the  litigation  committed  to  his 
care  by  the  suffrage  of  the  citizens.  Neither  is  it  the 
province  of  the  courts  to  criticise  the  conduct  of  a  law 
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officer  for  prosecuting  his  client  *s  cause  in  those  tribu- 
nals provided  by  law. 

The  record  fails  to  disclose  any  error,  well  assigned, 
necessitating,  in  our  opinion,  another  trial,  and  the 
judgment  of  the  Superior  Court  will  consequently  be 
affirmed. 

Aifirmed. 


William  Grace  Company  t.  Christina  Larson^  Admin- 
istratrix. 

»en.  No.  13,795. 

1.  Safe  place  to  work — duty  of  master  to  furnish.  Where  a 
servant  by  virtue  of  his  employment  is  required  to  work  upon 
a  particular  slab,  It  is  the  master's  duty  to  see  to  it  that  such 
slab  is  reasonably  safe. 

2.  Evidence — effect  of  destruction  of.  All  reasonable  presump- 
tions will  be  indulged  against  a  party  who  has  destroyed  evidence 
pertinent  to  the  issue. 

3.  Statutory  damages — when  aUlrmance  will  not  he  accowr 
panied  by  allowance  of.  Held,  that  this  case  does  not  come  within 
the  statute  or  the  ruling  in  Potter  v.  Levison,  199  ni.  95. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act 
Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Marcus 
Kavanagh,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1905.    Affirmed.    Opinion  filed  October  29,  1908. 

Statement  by  the  Court.  Appellee's  intestate  at 
the  time  of  the  unfortunate  occurrence  which  resulted 
in  his  death  was  employed  by  appellant,  who  was  en- 
gaged in  the  construction  of  the  Eock  Island  station, 
as  a  laborer.  On  the  day  of  the  accident,  February  11, 
1903,  the  deceased  was  engaged  with  two  other  work- 
men in  putting  on  a  part  of  the  roof  of  the  train-shed 
portion  of  the  structure.  The  material  used  consisted 
of  slabs  of  concrete,  which  were  laid  upon  an  iron 
framework  and  bolted  to  it.  The  slabs  were  five  feet 
long,  two  feet  wide  and  two  and  three-fourths  inches 
thick,  reinforced  by  Tyhat  is  termed  ** expanded  metal" 
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embedded  in  the  slab.  All  the  slabs  were  of  the  same 
size  with  the  exception  of  those  used  in  that  part  of  the 
roof  where  there  were  irregular-shaped  windows  called 
** dormer  windows/^  where  the  slabs  were  trimmed - 
by  chipping  until  they  conformed  and  fit  into  such 
irregular-shaped  or  '^dorpjer  windows."  These  slabs 
were  made  of  an  admixture  of  sand,  cement,  cinders 
and  concrete  in  varying  portions.  When  first  made 
the  slabs  were  soft.  They  were  retained  in  molds  for 
thirty-six  hours,  and  were  subjected  to  a  drying  process 
in  a  heated  room  constructed  for  that  purpose,  in 
which  600  slabs  could  be  dried  at  one  time.  Slabs  re- 
mained in  the  drying  room  from  thirty-six  hours  to 
eight  days,  the  date  when  each  slab  was  made  being 
marked  on  it  when  soft.  The  strength  of  the  slab  in- 
creases with  age  up  to  forty-eight  hours,  after  which 
time  some  evidence  tends  to  show  it  does  not  percep- 
tibly change.  The  slab  which  was  the  cause  of  precip- 
itating Larson  to  his  death  was  not  subjected  to  any 
test  as  to  its  strength.  These  slabs  were  manufactured 
by  appellant  for  the  uses  to  which  they  were  put.  The 
date  on  the  slab  which  broke  and  caused  the  accident 
does  rot  appear  from  the  evidence.  The  method 
adopted  in  putting  in  place  these  slabs  was  about  as 
follows :  They  were  delivered  to  the  men,  who  placed 
them  on  the  roof  and  fastened  them  by  tying  a  rope 
around  the  slab  about  the  middle,  hoisting  them  to  the 
top  or  highest  point  of  the  roof,  where  they  would  be 
put  on  a  wheelbarrow  and  taken  to  a  point  directly 
above  the  three  men,  who  were  there  to  put  the  slabs 
in  place,  and  there  transferred  to  a  sled  or  skid,  which 
would  slide  do^vn  the  side  of  the  roof  of  its  own  weight, 
its  movement  being  controlled  by  a  rope  attached  to 
its  rear  and  handled  by  the  three  men  standing  on 
the  roof,  and  thus  put  in  place.  Just  prior  to  the  ac- 
cident the  slab  had  been  put  in  place  and  Larson  was 
lying  on  the  slab — a  necessary  position  for  him  to 
assume — and  he  was  reaching  under  it  in  an  attempt 
to  put  a  bolt  up  through  the  hole  in  the  slab  in  order 
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to  attach  the  slab  to  its  iron  support.  At  this  jnnctiire 
tha  slab  broke  and  fell  through  between  the  iron  raft- 
ers which  supported  it  at  either  end,  and  Larson  hav- 
ing lost  his  support  fell  to  the  ground,  receiving  in- 
juries which  resulted  in  his  death. 

The  cause  went  to  the  jury  on  the  second  count  of 
the  declaration,  which  charged  that  appellant  ''negli- 
gently furnished  said  slab  of  such  imperfect  construc- 
tion and  of  such  insufficient  strength  that  it  would  not 
sustain  the  bodies  of  the  servants  of  the  defendant." 
The  verdict  of  the  jury  upon  which  the  judgment  ap- 
pealed from  was  rendered  is  $3,500,  and  while  twenty- 
three  errors  are  assigned  upon  this  record,  but  two 
propositions  are  argued  to  this  court  in  appellant's 
brief.  One  is  that  the  evidence  does  not  establish  the 
charge  in  the  second  coimt  of  the  declaration  as  to 
negligence  in  furnishing  an  imperfectly  constructed 
slab  of  insufficient  strength  to  sustain  the  weight  of 
the  bodies  of  the  men  engaged  in  an  attempt  to  put 
such  slab  in  place;  and  the  other,  error  in  admitting 
the  testimony  of  the  witness  Williams  in  rebuttal. 
No  point  is  made  or  argued  challenging  the  correct- 
ness of  the  law  given  in  the  instructions  by  the  trial 
court  to  the  jury. 

James  M.  Sheean,  F.  J.  Canty  and  J.  C.  M.  Clow, 
for  appellant. 

Charles  R.  Whitman,  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

We  will  proc^ed  to  decide  this  appeal  upon  the 
theory  resting  in  the  claim  made  on  page  5  of  appel- 
lant's brief,  that  **the  only  question  is,  was  the  de- 
fendant negligent  in  furnishing  a  weak  slab,  so  that  it 
broke  under  the  weight  of  the  deceased." 

The  fundamental  principle  that  a  master  must  fur- 
nish a  reasonably  safe  place  for  his  servant  to  work, 
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lies  at  the  base  of  this  case  in  determining  the  right  to 
maintain  this  judgment.  The  slab  in  question  was  the 
place  where  the  deceased  must  work  in  order  to  do 
that  which  at  that  particular  tiihe  was  incumbent  upon 
him  to  do  in  virtue  of  his  employment.  It  was  to  the 
same  extent  a  necessary  place  on  which  he  must  work 
as  scaffolding  is  ordinarily  erected  for,  and  by  an- 
alogy the  same  duties  rested  upon  the  master  as  to 
the  security  of  that  particular  slab  as  a  reasonably 
safe  place  in  which  the  servant  may  do  the  work  of  his 
master  as  attaches  to  the  duties  of  the  master  who 
provides  a  scaffold  upon  which  his  servant  must  work, 
and  the  rule  of  law  in  such  cases  will  govern  here.  In 
McBeath  v.  Kawle,  192  111.  626,  affirming  this  court, 
93  111.  App.  212,  the.  Supreme  Court  said  that  the  de- 
ceased was  not  estopped  from  saying  to  his  employers, 
**As  between  you  as  master  and  myself  ae  employe  the 
law  imposes  upon  you  the  duty  of  providing  me  with 
a  sufficient  scaffold,  and  although  another  party  may 
have  constructed  it  in  pursuance  of  a  duty  which  it 
owed  you,  still  it  was  your  duty  to  me  to  see  that  it 
was  securely  and  safely  built.'*  This  is  apt  language 
as  applied  to  the  deceased  and  appellant  and  the 
broken  slab  which  caused  the  death  of  Larson.  Larson 
had  nothing  to  do  with  the  making  of  these  slabs ;  they 
were  handed  to  him  to  be  placed  in  the  iron  work  to 
form  a  roof  upon  the  train-shed;  they  were  made  by 
other  employes  of  appellant. 

There  are  several  incidents  which  point  suspiciously 
to  a  lack  of  care  in  furnishing  Larson  with  a  slab  suf- 
ficient to  support  him.  It  is  in  proof  that  the  day  be- 
fore the  accident  no  work  was  done  in  roofing  the  shed, 
because  there  were  no  slabs  in  condition  to  be  used 
safely.  It  is  admitted  that  time  was  needed,  after 
the  slabs  were  made  and  set  in  the  molds,  in  which  to 
dry  and  harden  sufficiently  to  be  safely  used.  The  date 
of  making  the  slab  id  question,  usually  marked  upon 
the  slabs  when  soft,  has  not  been  shown.  As  to  how 
recently  it  had  been  in  the  drying  room  or  when  it  was 
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made  is  left  to  conjecture  and  surmise.  That  which 
could  have  been  made  known  to  a  certainty  by  evi- 
dence peculiarly  within  the  control  of  appellant  is  left 
in  doubt.  That  some  question  was  made  as  to  the 
strenght  of  this  particular  slab  is  evident,  from  the 
conversation  which  occurred  at  the  time  between 
Coster  and  the  foreman  Copps,  when  Copps  said, 
*'They  will  do.  Be  careful  with  them,  but  put  them 
on.''  Why  did  Copps  think  care  was  needed  I  It  may 
have  been  because  of  his  knowledge  that  the  slabs 
then  being  used  were  not  suflSciently  seasoned  to  make 
them  of  the  strength  needed.  Such  must  have  been  the 
condition  the  previous  day,  when  work  was  suspended 
because  slabs  were  not  in  condition  to  be  used  with 
safety.  Is  not  this  more  than  likely  from  the  action 
of  suspension  of  the  work  and  the  testimony  of  Carter 
that  **in  the  beginning  the  slabs  were  pretty  good  and 
hard,  and  as  we  were  getting  along  they  commenced 
to  get  softer  and  softer  all  the  time."  (E.  p.  140.) 
The  proof  is  uncontradicted  that  the  slab  broke  and 
precipitated  Larson  to  his  death  when  no  one  but  him- 
self was  upon  it,  when  usually  three  men  worked  upon 
it  part  of  the  time  while  putting  it  in  place.  The  fact 
of  the  slab  breaking  while  Larson  was  upon  it  is  not 
conclusive  evidence  of  its  weakness;  yet  it  is,inthelight 
of  all  the  other  evidential  facts,  essentially  corrobo- 
rative. The  destruction  of  the  slab  after  examination 
by  Donaldson  succeeding  the  accident  with,  as  he  tes- 
tifies, the  evidence  of  the  date  of  its  manufacture  • 
upon  it,  cannot  be  excused  upon  any  reasonable  hy- 
pothesis other  than  it  was  intentionally  destroyed 
to  conceal  facts  which  might  have  been  favorable 
to  a  recovery.  The  evidence  disclosed  by  this  slab 
was  material  and  should  have  been  preserved.  All 
reasonable  presumptions  must  be  indulged  against 
the  one  who  destroys  evidence  pertinent  to  the  issue. 
U.  S.  Brewing  Co.  v.  Buddy,  203  111.  306.  The  testi- 
mony of  Donaldson  and  Mills  as  to  the  condition  of 
the  slab  after  the  accident,  in  view  of  their  destruc- 
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'  tion  of  it,  is  of  little,  if  any,  weight,  and  the  jury  were 
justified — if  they  did  so— in  disregarding  it  altogether. 

The  admission  of  the  testiihony  of  Williams  in  re- 
buttal of  the  testimony  of  Nevins  that  a  slab  made  as 
the  one  in  question  was  would  be  **hard  in  twelve 
hours,''  was  not  contrary  to  the  rules  of  evidence, 
but  if  it  were,  it  becomes  unimportant  when  it  is  seen 
that  the  action  of  the  court  in  withdrawing  from  the 
consideration  of  the  jury  by  a  peremptory  instruction 
the  whole  question  of  the  negligent  or  imperfect  manu- 
facture of  the  slab,  thus  in  effect  eliminating  Williams' 
testimony  from  the  record. 

We  are  unable  to  concur  in  the  claim  of  appellee 
that  statutory  damages  should  be  awarded  on  affirm- 
ance. This  case  neither  upon  principle  of  law  nor  fact 
comes  within  the  statute  or  the  ruling  of  the  court  in 
Potter  V.  Leviton,  199  HI.  95. 

There  is  no  reversible  error  in  this  record,  and  the 
judgment  of  the  Superior  Court  is  therefore  affirmed. 

Affirmed. 


Pittsburgh^  Cincinnati,  Chicago  &   St*  Louis  Railway 
Company  y.  Stefan  Puszdrakiewicz. 

9en.  No.  12,455. 

1.  Negligence — charge  o/,  tDill  not  he  sustained  where  injury 
could  not  have  been  avoided  consistently  toith  the  practical  opera- 
tion of  the  road.  One  Injured  by  the  backing  of  a  train  upon  him 
cannot  sustain  a  charge  of  negUgence  against  the  road  where  it 
does  not  appear  that  the  company  had  notice  or  warning  that  such 
person  was  upon  the  track  sufllclently  long  before  the  Injury  to 
form  an  Intelligent  opinion  as  to  how  the  Injury  might  be  avoided 
and  apply  the  means. 

2.  CoNTRiBUTOBY  NEGLIGENCE — When  pcrson  undertaking  to  cross 
railroad  tracks  guilty  of,  as  a  matter  of  law,  A  person  who  under- 
takes to  cross  railroad  tracks  when  the  crossing  gates  ai*e  down 
and  the  bell  of  the  approaching  train  Is  ringing,  doss  so  at  his 
psril  and  Is  not  relieved  of  a  charge  of  contributory  negligence 
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by  the  fact  that  he  is  encouraged  in  his  action  by  the  words  and  * 
motions  of  the  gateman. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Joseph  E.  GA«r,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1905.    Reversed  and  remanded.    Opinion  filed  November  7,  1906. 

Statement  by  the  Court.  Appellee  sued  to  recover 
for  personal  injuries  occasioned  by  having  been  struck 
and  run  .over  by  a  train  of  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  at  the  May  street  cross- 
ing of  appellant's  railway  tracks  in  Chicago. 

May  street  extends  north  and  south  and  is  crossed 
by  two  of  appellant's  main  tracks  running  east  and 
west,  the  southern  of  which  is  used  by  east-bound 
trains  and  the  other  by  those  bound  west.  There  are 
also  two  side  tracks  south  and  three  just  north  of  the 
main  tracks,  all  of  which  cross  the  street.  There  are 
crossing  gates  on  each  side  of  these  tracks  which  are 
operated  from  a  high  tower  east  of  the  street  near  the 
north  gate. 

Appellee  was  a  picture  frame  polisher  employed  at 
a  place  on  Lake  street  near  May,  south  of  the  said 
railway  crossing.  He  lived  north  of  the  tracks  and 
was  in  the  habit  of  passing  over  the  crossing  every 
night  and  morning. 

The  accident  occurred  shortly  after  the  close  of  the 
day's  work  upon  April  9th.  Appellee  quit  work  about 
5 :30  p.  M.  and  started  toward  home  walking  north  on 
the  west  side  of  May  street.  As  he  approached  the 
crossing  the  gates  went  down,  but  appellee  apparently 
after  waiting  a  few  minutes,  went  under  or  aroimd  the 
west  atm  of  the  lowered  gate  which  extended  over  the 
sidewalk.  The  distance  from  the  gate  to  the  center  of 
the  east-bound  track  which,  it  is  said  appellee  had 
reached  when  struck,  was  about  sixty-three  feet.  At" 
this  time  a  regular  coach  train  of  nine  cars  operated  by 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company 
was  backing  east  upon  the  east-bound  or  southern  of 
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the  two  main  tracks  which  was  nearest  to  appellee  as 
he  approached.  The  view  of  this  was  obstructed  by  a 
switchman's  shanty  and  by  a  ** string'*  of  freight  cars 
standing  on  the  second  of  the  two  switch  tracks  be- 
tween the  south  gate  and  the  main  track  and  on  the 
west  side  of  and  extending  up  to  the  west  sidewalk 
and  on  appellee's  left  as  he  approached.  It  is  claimed 
in  behalf  of  appellee  that  these  freight  cars  obstructed 
appellee's  view  of  this  train  backing  east,  until  almost 
the  moment  of  the  accident.  A  brakeman  was  stand- 
ing on  the  east  end  of  the  east  car,  and  it  is  claimed 
the  air  hose  whistle  was  being  shrilly  sounded  and 
could  be  heard  at  the  crossing. 

At  the  same  time  a  Milwaukee  &  St.  Paul  switch 
jtrsiin  of  twelve  or  more  cars  was  coming  in  the  oppo- 
site direction  upon  the  main  west-bound  track  ad- 
joining. It  is  claimed  on  behalf  of  appellant  that 
there  was  also  a  train  consisting  of  an  engine,  a  pas- 
senger car  filled  with  employes  and  an  empty  parlor 
car  standing  upon  the  street  crossing  upon  one  of  the 
tracks  north  of  the  two  main  tracks  referred  to.  It 
is  said  the  tower  bell  was  ringing.  The  flagman  was 
standing  and  waiving  his  flag  close  to  the  south  track, 
between  appellee  and  the  track,  on  which  the  latter 
was  injured. 

Meanwhile  appellee,  having  passed  under  or  around 
the  arm  of  the  gate  which  extended  over  the  west  side- 
walk on  May  street,  was  proceeding  north  and  at- 
tempted to  cross  the  main  track.  He  was  aware  of  the 
approach  from  the  east  of  the  west-bound  freight 
train,  which  he  seems  to  have  intended  to  cross  in 
front  of,  and,  as  many  witnesses  for  appellant  state, 
was  running,  apparently  to  get  ahead  of  it.  He  was 
not,  so  far  as  appears,  aware  of  the  near  approach  of 
the  east-bound  coach  train  by  which  he  was  struck 
just  as  he  reached  the  nearest  of  the  two  main  tracks 
•  upon  which  it  was  moving.  Appellee  suffered  the  loss 
of  both  legs,  which  were  amputated  about  midway 
between  the  knee  and  the  thigh. 
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The  cause  has  been  tried  four  times.  At  the  first 
trial  the  jury  found  for  the  defendant.  The  second 
trial  resulted  in  a  verdict  for  $12,000  for  plaintiff, 
which  was  set  aside  by  the  court.  At  the  third  trial 
the  jury  disagreed.  At  the  trial  now  under  review 
the  jury  returned  a  verdict  in  favor  of  the  plaintiff 
for  $40,000,  for  which  sum  judgment  was  rendered. 
Defendant  appeals. 

Charles  B.  Keeleb,  for  appellant;  Geobqe  B.  Peck, 
of  counsel. 

David  K.  Tone  and  H.  M.  Ashton,  for  appellee. 

Mr.  Pbesidino  Justice  Fbeeman  delivered  the  opin- 
ion of  the  court. 

This  cause  was  submitted  upon  counts  which 
charged  appellant  with  negligence  causing  the  in- 
juries complained  of  as  follows:  first,  that  the  Chi- 
cago, Milwaukee  &  St.  Paul  Bailway  Company,  by 
whose  train  appellee  was  injured,  by  permission  of 
the  defendant  so  carelessly,  negligently  and  recklessly 
backed  and  propelled  said  train  of  ckrs  by  means  of 
an  engine  attached  to  the  rear  of  said  train  that  ap- 
pellee was  struck  and  injured;  second,  that  in  viola- 
tion of  duty  under  an  ordinance  of  the  city,  appellant 
negligently  kept  and  maintained  at  the  crossing  of 
May  street  a  flagman  who  failed  and  neglected  to  warn 
or  signal  the  plaintiff  of  the  approach  of  the  train 
backing  eastward ;  and  lastly,  that  when  plaintiff  came 
near  said  crossing,  defendant  by  its  flagman  carelessly 
and  negligently  signalled  to  plaintiff  to  cross  said 
tracks,  carelessly  and  negligently  invited  him  to  cross, 
and  that  he  started  to  cross,  relying  on  the  invitation 
of  the  flagman. 

It  is  insisted  in  behalf  of  appellant  that  these 
charges  of  negligence  are  not  sustained  by  the  evi- 
dence and  that  appellee  was  himself  guilty  of  contrib- 
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utory  negligence.  Appellee's  attorneys  urge  that  this 
May  street  crossing  was  minsually  dangerous,  that 
thirteen  regular  trains  passed  over  it  during  the  hour 
following  5  o'clock  p.  m.,  as  well  as  extra  trains  not 
indicated,  it  is  said,  upon  the  time  tables;  that  the 
tower  bells  were  riagiag  nearly  all  the  time  during  that 
hour,  and  that  the  view  of  approaching  in-bound  trains 
was  obscured  on  the  west  side  of  May  street  by  a  high 
board  fence  as  far  as  appellant's  right  of  way  and 
thereafter  by  the  switchman's  ** shanty"  and  freight 
cars  on  the  switch  tracks.  There  is  in  these  facts, 
however,  no  evidence  of  negligence  of  the  railway  com- 
pany. The  crossing  was  dangerous  as  hundreds  of 
others  upon  the  great  trunk  lines  of  traffic  running 
into  Chicago.  It  is  such  conditions,  inevitable  and  un- 
avoidable at  a  grade  crossing,  if  the  railways  are  to 
properly  serve  the  traffic  of  a  great  city,  that  have  led 
to  the  elevation  of  tracks.  They  were,  however,  famil- 
iar conditions  to  appellee.  Going  over  these  tracks  as 
he  did  every  morning  and  night  at  about  the  same 
hour  he  could  not  have  been  ignorant  of  them,  and  if 
they  called  for  care  and  caution  on  the  part  of  the  rail- 
roads, they  called  equally  for  all  care  reasonably 
necessary  on  his  part  to  avoid  injury.  It  is  argued 
that  the  closing  of  the  gates,  the  ringing  of  tower  bells, 
the  presence  of  the  flagman  afforded  no  warning,  be- 
cause the  gates  were  frequently  shut  several  miQutes 
at  a  time  and  meanwhile  there  were  those  who  passed 
under  the  gates  as  appellee  did  and  who  yet  got  safely 
over.-  The  contention  would  appear  somewhat  novel 
that  even  though  appellant  employed  the  customary 
means  to  give  warning  of  danger,  appellee  had  a  right 
to  disregard  such  warnings,  take  his  life  in  his 
hands  and  recover  if  injured,  merely  iJecause  he  had 
become  used  to  such  warnings,  paid  no  attention  to 
them,  and  the  passing  of  trains  caused  him  inconven- 
ience. 

We  are  unable  to  concur  in  the  contention  that  ap- 
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pellee's  injuries  were  occasioned  by  negligence  of  those 
operating  the  train  which  struck  him.  It  appears  the 
ordinary  precautions  were  taken.  A  man  was  stationed 
at  the  east  end  of  the  first  or  eastward  car  of  the 
east-bound  train  on  the  lookout.  There  is  evidence 
tending  to  show  that  the  shrill  whistle  of  the  air  brake 
hose  was  blowing.  The  flagman  was  in  sight  on  the 
crossing  and  the  tower  bell  ringing.  The  opera- 
tives on  the  train  had  no  reason  to  suppose  under 
these  circumstances  and  no  warning  that  appellee 
was  about  to  rush  onto  the  track  in  front  of  the 
car  the  instant  it  emerged  from  behind  freight  cars 
and  reached  the  sidewalk  .crossing.  There  was  no  way 
consistent  with  the  practical  .operation  of  the  road  to 
prevent  him  from  being  injured  under  such  circum- 
stances. Without  such  notice  or  warning,  at  least  long 
enough  before  the  injury  inflicted  to  enable  the  train 
men  **to  have  formed  an  intelligent  opinion  as  to  how 
the  injury  might  be  avoided  and  apply  the  means," 
they  cannot  be  charged  with  negligence  in  that  respect. 
C,  B.  &  Q.  R.  E.  Co.  V.  Johnson,  103  111.  512;  Theobald 
V.  C,  AL  &  St.  P.  Ry.  Co.,  75  111.  App.  208-217. 

It  is  contended  in  behalf  of  appellant  that  appellee 
was  injured  in  consequence  of  his  own  contributory 
negligence.  The  latter  testifies  that  he  had  reached  the 
gates  just  as  they  were  going  down.  He  was  thus  noti- 
fied that  one  or  more  trains  were  about  to  reach  the 
crossing  and  that  all  persons  were  expected  to  keep  off 
the  tracks  until  informed  by  the  raising  of  the  gates 
that  it  was  safe  to  go  over.  Appellee  states,  however, 
that  he  then  looked  in  the  direction  of  the  flagman, 
who  made  a  motion  with  his  flag  aad  said:  "Come  on, 
boys.'^  Accordingly  he  started  ahead,  looked  as  he 
says  to  the  west,  in  which  direction  he  could  see  noth- 
ing, owing  to  the  obstructions  to  the  view  on  that  side, 
but  did  see  a  freight  train  coming  from  the  east.  As- 
suming that  the  gates  were  closed  solely  on  account 
01  the  approach  o^  that  train,  and  hearing  and  seeing 
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no  indications  of  the  coach  train  backing  from  the  west, 
he  promptly  went  ahead  this  distance  of  about  sixty 
feet  over  two  switch  tracks  and  on  to  the  east-bonnd 
main  track,  where  he  was  instantly  hit  by  the  east- 
bound  train.  His  witnesses  place  the  freight  train 
which  appellee  saw  coming  from  the  east  and  which 
he  intended  to  cross  in  front  of,  all  the  way  from  about 
the  east  sidewalk  on  May  street  to  the  next  street 
east,  a  block  away,  at  the  time  when  he  was  hit  by  the 
train  coming  from  the  other  direction.  There  is  evi- 
dence on  the  other  hand  that  the  engine  of  the  freight 
train  was  nearer  and  that  the  car  by  which  appellee 
was  struck  was  about  opposite  the  front  of  the  train  on 
the  adjoining  tracks  when  the  accident  occurred.  There 
is  also  controversy  as  to  the  speed  of  the  train  by 
which  appellee  was  struck,  but  we  deem  it  immaterial 
under  the  conceded  facts  whether  it  was  moving  at 
si'ii  or  twelve  miles  an  hour.  Neither  rate  of  speed 
was  excessive  nor  improper  so  far  as  appeared  under 
the  circumstances.  There  is  abundant  testimony  tend- 
ing to  show  that  the  tower  bell  was  ringing  and  the 
bell  of  the  switch  or  freight  train  coming  from  the 
west.  There  is  also  evidence  above  referred  to  tend- 
ing to  show  that  the  air  hose  whistle  on  the  approach- 
ing end  of  the  train  backing  toward  the  east  by  which 
appellee  was  hit  was  being  sounded.  While  appellee 
and  his  witnesses  testify  they  did  not  hear  it,  and  that 
no  bell  was  rung  and  no  whistle  sounded  by  the  east- 
bound  train,  it  is  apparent  they  were  not,  with  the 
possible  exception  of  appellee,  in  as  favorable  position 
to  hear  it,  as  were  those  who  testify  that  the 
air  hose  whistle  was  sounding.  There  is  a  large 
amount  of  testimony  to  the  effect  that  appellee  was 
running  to  get  ahead  of  the  freight  train  as  he  ap- 
proached the  track  where  he  was  hit.  This  seems  prob- 
able from  the  conceded  facts,  and  his  position  when 
struck.  At  all  events  his  attention  was  evidently*  con- 
centrated on  the  train  which  he  was  endeavoring  to 
get  ahead  of.     There  is  testimony  tending  to  show 
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that  he  was  expressly  warned  of  the  approach  of  the 
coach  train  from  the  west,  just  before  he  stepped  in 
front  of  it.  There  is  no  question  that  he  could  and 
must  have  seen  it  when  he  was  yet  six  or 
seven  feet  from  the  track  on  which  it  was  ap- 
proaching, had  he  looked  westward  as  he  ought 
to  have  done  at  that  time  and  place.  For  one  to 
approach  a  main  railway  track  as  he  did,  whether  walk- 
ing or  running,  when  crossing  gates  are  down,  tower 
bells  ringing  and  a  flagman  waving  his  flag,  without 
looking  in  both  directions  before  placing  himself  on 
the  track  in  front  of  a  train  almost  upon  him  must, 
we  think,  be  pronounced  negligent  by  all  reasonable 
minds  without  hesitation  or  dissent.  Bjork  v.  I.  C.  E. 
R.  Co.,  85  111.  App.  269-272.  As  we  said  in  Ludolph  v. 
N.  W.  Ry.  Co.,  116  111.  App.  239-244:  When  "crossing 
gates  are  lowered  where  two  or  more  tracks  are 
crossed  by  a  street,  they  are  a  signal  not  merely  of  the 
use  of  the  crossing  by  one  train,  but  by  all  trains  that 
may  then  approach  and  desire  to  pass;  and  no  one  is 
jtistified,  so  long  as  the  gates  remain  down  no  longer 
than  a  reasonable  time,  to  cross  over  on  the  supposition 
that  another  train  will  not  pass  over/' 

The  contention  of  appellee's  attorneys  as  stated  in 
their  brief  is  **that  appellee  crossed  the  tracks  in  re- 
liance upon  the  invitation  of  the  flagman  at  a  time 
when  numerous  other  persons  were  passing  over  the 
tracks  in  reliance  upon  the  same  invitation.'*  The  evi- 
dence relied  on  to  sustain  thia  contention  is  to  the 
effect  that  the  flagman  made  a  motion  with  his  flag 
and  said:  **Come  on,  boys.''  It  is  urged  that  inasmuch 
as  some  of  these  witnesses  made  motions  in  imitation 
of  the  alleged  motions  of  the  flagman,  which  are  not 
reproduced  in  the  bill  of  exceptions,  this  court  has  not 
before  it  all  the  evidence  before  the  trial  court  and  the 
jury.  It  appears,  however,  that  this  evidence  in  behalf 
of  appellee  was  all  of  a  character  tending  to  show  that 
these  motions  were  such  as  appeared  to  invite  appellee 
to  go  ahead.    It  is  contradicted  by  a  great  preponder- 
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ar.ce  of  witnesses,  and  is  not  of  a  character  under  all 
the  circnmstances  to  justify  entire  confidence.  Assum- 
ing it,  however,  to  be  worthy  of  credence,  it  did  not  and 
could  not  justify  appellee  in  going  ahead  with  all  the 
gates  down  and  bell  ringing  and  a  train  approaching 
without  exercising  all  necessary  care  to  look  out  for 
and  avoid  danger  on  the  tracks. 

It  is  said  in  B.^  &  O.  S.  W.  R.  E.  Co.  v.  Mullen,  217 
m.  203-208,  citing  C  &  A.  E.  E.  Co.  v.  Winters,  175 
HI.  293,  **tiiat  the  invitation  or  assurance  of  safety, 
given  by  a  servant  of  the  company  may  so  qualify  a 
plaintiff's  act  as  to  relieve  it  of  the  quality  of  negli- 
gence which  it  would  otherwise  have.''  In  Chicago  & 
Alton  E,  Co.  V.  Gore,  202  111.  188,'  it  was  said  to  be  so 
far  within  the  scope  of  the  authority  of  the  conductor 
of  a  railway  train  to  advise  and  direct  passengers  in 
the  matter  of  boarding  a  traiu,  that  compliance  with 
such  advice  in  boarding  a  moving  train  cannot  be  de- 
clared as  a  matter  of  law  to  be  negligence  that  will  bar 
a  recovery  **  unless  the  danger  is  so  open  and  obvious 
that  only  a  reckless  man  would  encounter  it."  Assum- 
ing, therefore,  that  appellee  was  thus  invited  by  the 
flagman  to  go  ahead  when  he  did  and  try  to  cross  the 
tracks  ahead  of  approachiQgtrains,it  is  obvious  that  he 
would  not  be  thereby  absolved  from  the  exercise  of 
such  care  and  caution  as  the  conditions  manifestly 
called  for,  and  we  are  not  advised  of  any  authorities 
so  holding.  Such  invitation  would  not  warrant  him 
in  exposing  himself  to  open  and  apparent  danger  nor 
justify  him  in  shutting  hi?  eyes  nor  in  failing  to  look 
in  all  directions  for  approaching  trains,  and  using 
more  than  usual  care  to  avoid  injury,  since  it  was 
entirely  apparent  to  him.  at  least  that  a  train  was 
approaching  from  one  direction  and  that  there  might 
be  a  second  train  coming  from  the  other  direction.  He 
knew  that  the  alleged  invitation  was  given,  if  at  all, 
subject  to  his  knowledge  of  these  facts.  If  he  accepted 
it,  he  did  so  subject  to  the  perfectly  apparent  risks  and 
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took  the  chances.  Taking  appellee  *s  own  version  of 
the  situation,  it  is  evident  that  when  he  came  within 
six  or  seven  feet  of  the  track  upon  which  he  was  struck 
he  could  have  seen  the  train,  even  if  it  had  been  a  long 
distance  off.  He  could  not  help  seeing  it  if  he  had 
looked,  when  it  was  already  close  upon  him.  It  is  true 
that  there  may  be  circumstances  that  will  excuse  one 
crossing  a  railroad  track  from  looking  or  listening  at 
the  moment.  But  in  the  case  of  steam  railroads,  such 
circumstances  occur  only  under  peculiar  conditions. 
See  C.  &  L.  W.  Ry.  Co.  v.  Hansen,  166  El.  623-628. 
In  Derk  v.  Railway,  164  Penn.  St.  Rep.  243-247,  it  is 
said  of  an  individual  under  like  circimistances :  *'At 
that  point  she  was  entirely  safe,  being  about  three 
steps  from  danger;  yet  she  stepped  on  the  track,  and 
was  struck  the  moment  her  foot  touched  it.  The 
negligence  on  her  part  is  so  manifest  that  it  would  be 
a  travesty  on  judicial  trial  to  submit  that  fact  to  a 
jury."  In  C,  B.  &  Q.  R.  R.  Co.  v.  Damerell,  81  111. 
454,  it  is  said:  **This  court  has  repeatedly  declared 
the  doctrine  that  it  is  the  duty  of  persons  about  to 
cross  a  railroad  track  to  look  about  them  and  see  if 
there  is  any  danger;  not  to  go  recklessly  upon  the  track, 
but  to  take  the  proper  precautions  themselves  to  avoid 
accidents  at  such  places.''  In  C,  R.  I.  &  P.  R.  R.  Co. 
V.  Bell  70  111.  102-106,  it  is  said  to  be  **the  general 
rule,  that  it  is  deemed  culpable  negligence  to  cross  the 
track  of  a  railroad  without  looking  in  every  direction 
that  the  rails  run."  To  the  same  effect  is  Ellis  v.  Bos- 
ton &  Maine  Railroad,  169  Mass.  600-602,  where  the 
general  rule  is  stated  to  be  clear  **that  one  who  at- 
tempts to  cross  a  railroad  track  must  use  his  own 
powers  of  observation  in  a  reasonj^tble  way  to  assure 
himself  that  there  is  no  danger  from  approaching 
trains."  This  appellee  did  not  do,  and  the  conse- 
quences so  serious  to  himself  appear  from  the  evidence 
to  have  been  due  to  his  own  reckless  negligence  in  rush- 
ing immediately  in  front  of  a  train  scarcely  two  feet 
from  him,  it  is  said,  when  he  stepped  on  the  track,  with- 
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ont  observing  ordinary  precautions  for  his  own  safety. 
The  judgment  of  the  Superior  Court  will  be  reversed 
and  the  cause  will  be  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Harry  L.  Thomas  y.  M.  L.  Wightmaiu 
Gen.  No.  12,718. 

1.  Landlobd  and  tenant — what  does  not  affect  former'' s  right  to 
recover  penalty  for  non-delivery  of  possession,  A  landlord  has  a 
right  to  recover  the  penalty  provided  by  the  lease  for  the  non- 
delivery of  possession  at  the  expiration  thereof,  notwithstanding 
he  has  re-leased  the  premises,  the  new  lease  to  go  into  effect  with 
the  expiration  of  the  one  under  which  the  action  is  brought 

2.  Evidence — when  admission  of  incompetent,  will  not  reverse. 
The  admission  of  incompetent  evidence  will  not  reverse  where  it 
appears  that  no  prejudice  resulted. 

3.  Final  judgment — when  Appellate  Court  can  enter,  upon  re- 
versal, in  action  at  law.  The  Appellate  Court  can  only  reverse 
and  enter  final  judgment  for  the  correct  amount  which   should 

*  have  .been  awarded  to  the  plaintiff  where  a  Jury  has  been  waived 
and  a  trial  had  before  the  court. 

Action  commence^  before  justice  of  the  peace.  Appeal  from 
the  County  Court  of  Cook  county;  the  Hon.  A.  J.  Clarity,  Judge, 
preHlding.  Heard  in  the  Branch  Appellate  Court  at  the  Octobei 
term,  1905.    Affirmed.    Opinion  filed  November  7,  1906. 

Statement  by  the  Court.  This  is  an  appeal  by  the 
defendant  from  a  judgment  for  thirty-two  dollars 
recovered  by  the  plaintiff  against  him  in  the  County 
Court  in  an  action  originally  brought  before  a  jus- 
tice. Plaintiif  by  a  lease  under  seal  demised  to  the 
defendant  a  certain  dwelling-house  from  June  1, 
1903,  to  April  30,  1904,  at  a  rental  of  sixty  dollars 
per  month.  The  lease  contained,  among  others,  the 
following  covenant  on  the  part  of  the  lessee : 

''Eighth.  At  thft  termination  of  this  lease,  by  lapse 
of  time  or  otherwise,  to  yield  up  immediate  possession 
to  said  party  of  the  first  part,  and  failing  so  to  do. 
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to  pay  as  liquidated  damages  for  the  whole  time  such 
possession  is  withheld,  the  sum  of  ten  dollars  per 
day.^^ 

Defendant  did  not  yield  up  possession  of  said  de- 
mised premises  on  April  30,  1904,  but  held  possession 
thereof  for  sixteen  days  thereafter.  Defendant  put 
in  evidence  a  lease  of  said  premises  from  May  1, 
1904,  by  the  plaintiff  to  Adele  Sturgeon  which  was 
executed  April  6,  1904. 

The  jury  returned  a  verdict  for  the  plaintiff  for 
thirty-two  dollars  damages  and  the  defendant  moved 
for  a  new  trial  and  excepted  to  the  denial  of  his 
motion.    The  plaintiff  did  not  move  for  a  new  trial. 

EicHABD  S.  BuKKE  and  Samuel  W.  Jackson,  for 
appellant. 

Orb  &  Wentworth,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

The  contention  of  appellant  that  plaintiff  cannot 
recover  for  a  breach  of  his  covenant  with  the  plaint- 
iff to  yield  possession  at  the  expiration  of  the  term 
of  his  lease  and  to  pay  plaintiff  ten  dollars  per  day 
as  liquidated  damages  for  the  whole  time  such  pos- 
session should  be  withheld  by  him,  because  she  on 
April  6th  made  another  lease  of  said  premises  to 
Mrs.  Sturgeon  from  May  1,  1904,  cannot  be  sus- 
tained. 

This  is  not  an  action  to  recover  possession,  but 
an  action  by  a  covenantee  against  a  covenantor  to 
recover  damages  for  the  breach  of  an  express  cov- 
enant. Between  the  plaintiff  and  defendant  there 
was  privity  of  contract  and  right  of  action  in  either 
for  the  breach  of  a  covenant  of  the  lease  by  the 
other. 

If  the  plaintiff  had  granted  the  reversion  to  Mrs. 
Sturgeon,   then  under   section   14   of  the   Landlord 
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and  Tenant  Statute,  a  different  question  would  be 
presented.  Said  section  14  was  taken  from  the 
Statute  of  32  Hen.  8,  which  was  enacted  for  the 
benefit  of  grantees  of  reversions,  giving  to  such 
grantees  or  the  assignee  of  the  lessor  the  same 
remedy  by  action,  etc.,  for  the  non-performance  of 
any  agreement  in  the  lease  **as  their  grantor  or  les- 
sor might  have  had  if  such  reversion  had  remained 
in  such  lessor  or  grantor."  2  Kob.  Prac.  78;  Ver- 
non v.  Smith,  5  Barn.  &  Aid.  1,  7  E.  C.  L.  6. 

But  the  plaintiff  has  neither  assigned  her  lease 
nor  conveyed  her  reversion  in  the  demised  prem- 
ises to  Mrs.  Sturgeon.  Plaintiff's  grant  of  a  lease 
to  Mrs.  Sturgeon  for  a  term  of  two  years  from  May 
1,  1904,  was  not  an  assignment  of  the  reversion  to  Mrs. 
Sturgeon  and  did  not  give  her  any  right  of  action 
against  the  defendant  for  the  non-performance  of  the 
agreements  contained  in  the  lease  from  plaintiff  to 
defendant,  nor  affect  the  right  of  plaintiff  to  maintain 
an  action  for  the  non-performance  of  such  agreements. 
Blatchford  v.  Cole,  5  C.  B.  N.  S.  514,  97  E.  C.  L.  514. 

We  think  the  County  Court  erred  in  admitting  the 
testimony  of  Mrs.  Sturgeon,  tending  to  show  that  the 
plaintiff  had  waived  or  rebated  the  rent  to  her  for  the 
first  sixteen  days  of  the  term  of  her  lease.  But  we 
think  that  it  appears  from  the  record  that  such  evi- 
dence was  not  harm.ful  to  the  defendant.  He  cove- 
nanted to  pay  $10  per  day  for  every  day  that  he  held 
over;  the  rent  under  the  lease  to  Mrs.  Sturgeon 
amounted  to  $4  per  day;  but  the  jury  awarded  to 
the  plaintiff  damages  at  the  rate  of  $2  per  day  for 
the  time  that  he  held  over,  the  rate  reserved  in  the 
lease  to  the  defendant.  Clearly,  appellant  has  no  just 
reason  to  complain  of  the  amount  of  the  damages 
awarded  by  the  jury. 

Appellee  has  assigned  cross-errors  and  asks  that  the 
judgment  be  reversed,  because  the  award  of  damages 
was  improper,  and  that  judgment  be  entered  here  for 
$160  damages  and  costs. 
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We  can  reverse  and  enter  judgment  here  only  in 
cases  where  a  jury  was  waived.  In  cases  tried  by  a 
jury,  if  we  regard  the  award  of  damages  as  improper, 
we  can  only  reverse  and  remand. 

But  appellee  cannot,  upon  this  record,  question  the 
propriety  of  the  award  of  damages.  She  made  no 
motion  in  the  County  Court  for  a  new  trial,  and  with- 
out such  motion  she  cannot  question  the  award. 

The  judgment  of  the  Coimty  Court  will  be  affirmed. 

Aifirmed. 


The  Sanitary  District  of  Chicago  t.  Jane  8.  Martin  et  al. 

een  No.  12,718. 

1.  CcvzxATrr — irTien  equity  trtH  enforce^  contained  in  deed  poU. 
Equity  will  unhold  and  enforce  a  covenant  contained  In  a  deed 
poll  by  which  the  grantee  who  has  taken  possession  and  used  the 
land  conveyed,  agreed  to  erect  and  maintain  a  levee  and  to  cut 
and  continuously  maintain  a  ditch  and  outlets  for  the  protection 
of  other  land  owned  by  the  grantor. 

2.  San  IT  AST  district — what  tcithin  corporate  power  of.  It  is 
within  the  corporate  powers  of  a  sanitary  district  to  acquire  land 
and  rights  of  way  upon  which  to  erect  embankments  and  construct 
ditches  for  the  purpose  of  protecting  lands  from  overflow  resulting 
from  the  construction  of  the  channel  of  such  district. 

3.  EsTOPPix — when  arises  to  preclude  defense  of  ultra  vires. 
The  defense  of  ultra  vires  cannot  be  interposed  against  a  prayer 
for  specific  performance  of  a  covenant  in  a  deed  of  conveyance 
where  the  defendant  seeking  to  interpose  such  defense  has  ac- 
cepted all  the  benefits  of  the  covenant  and  cannot  restore  the 
status  quo. 

4.  Specific  febformance — when  will  not  he  awarded,  notuHth- 
standing  the  right  thereto  is  established.  Where  the  benefit  to 
be  derived  by  the  complainant  entitled  to  specific  performance 
would  be  small  and  the  damage  to  the  defendant  arising  from 
specific  performance  required  of  it  would  be  great,  equity  will  not 
decree  specific  performance  but  will  retain  the  case  and  assess  the 
complainant's  damages,  where  the  complainant  at  the  time  of  rhe 
filing  of  his  bill  was  not  aware  of  the  obstacles  to  the  enforce- 
ment of  specific  performance. 

Bill  in  equity.    Appeal  from  the  Circuit  Court  of  Cook  county; 
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the  Hon.  Mubbay  F.  Tuley,  Ju^ge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1905.  Afllrmed.  Opinion  filed 
November  7,  1906. 

Statement  by  the  Court,  This  is  a  proceeding  in 
eqnity,  begun  by  appellee  Martin  for  the  purpose  o£ 
compelling  the  specific  performance  by  appellant  of  a 
written  agreement  contained  in  a  deed  from  complain- 
ant to  the  defendant. 

In  October,  1891,  the  Sanitary  District  filed  its  peti- 
tion to  condemn  parts -of  lots  three  and  four  of  a  sub- 
division of  the  southeast  fractional  quarter  of  section 
11,  T.  38  N.,  E.  12  east  of  the  3rd  principal  meridian,  in 
Cook  coimty,  which  were  then  owned  by  complainant 
Martin.  After  the  filing  of  the  petition,  negotiations 
were  had  and  a  settlement  was  finally  consummated  in 
accordance  with  which  complainant  Martin  executed 
and  delivered  a  deed  conveying  to  defendant  the  land 
referred  to,  amounting,  it  is  said,  to  about  three  out  of 
twenty-five  acres  then  owned  by  her.  The  considera- 
tion was  $1,400  in  hand  paid  and  the  further  considera- 
tion expressed  in  the  instrument  as  follows : 

**It  is  understood  and  agreed  by  and  between  the 
parties  hereto  and  it  is  a  part  of  the  consideration 
herein  that  the  grantee  shall  erect  and  continuously 
maintain  a  levee  from  the  high  ground  upon  Section 
14  in  said  township  38  to  the  high  ground  in  Section 
1  in  said  township;  said,  levee  to  be  north  of  and 
parallel  to  the  new  river  channel  which  the  grantee 
is  about  to  construct  in  said  township;  said  levee  to 
be  20  feet  wide  on  the  top  width,  slopes  of  1%  to  1  on 
the  outside  and  2  to  1  on  the  inside ;  the  grade  to  be 
20  feet  above  datum  at  its  lower  end  and  rise  with  a 
uniform  grade  to  the  Chicago,  Santa  Fe  &  California 
Railway,  when  its  elevation  is  to  be  24  feet  above 
datum,  thence  it  is  to  rise  to  a  height  of  25  feet  above 
datum  at  its  upper  end  of  that  side  of  said  levee  fur- 
thest from  the  river.  Said  grantee  shall  cut  and  con- 
tinuously maintain  a  ditch  3  feet  deep  and  6  feet  wide 
on  the  bottom  with  slopes  of  11/2  to  1.  Said  levee  and 
said  ditch  shall  be  located  wholly  on  the  land  of  said 
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grantee.  It  is  understood  and  agreed  by  and  between 
the  parties  hereto  and  it  is  a  part  of  the  consideration 
of  this  deed  that  said  grantee,  its  successors  and  as- 
signs, shall  provide  and  continuously  maintain  from 
the  time  when  its  main  channel  shall  have  been  con- 
structed such  outlets^or  drains  from  said  ditch  as  will 
carry  all  the  water  from  said  ditch  into  the  main 
channel  to  be  constructed  by  said  grantee,  this  con- 
veyance being  made  subject  to  the  road  or  highway 
rights.  Said  grantor  in  further  consideration  of  the 
money  hereinbefore  receipted  for  releases  all  claims 
for  damages  to  lands  not  taken  by  grantee  herein  for 
its  right  of  way  growing  out  of  the  construction  and 
maintenance  of  its  main  channel  and  the  necessary 
adjuncts  thereto. '* 

The  deed  was  accepted  by  the  defendant,  which  took 
possession  of  the  land  conveyed  and  made  use  of  it  for 
purposes  connected  with  the  construction  of  the  drain- 
age canal.  It  is  alleged  in  the  original  bill  of  complaint 
filed  by  said  Jane  S.  Martin  that  the  defendant  has  not 
complied  with  the  agreements  and  covenants  in  said 
deed  contained  to  be  by  it  performed,  that  at  the  time 
of  the  settlement  and  delivery  of  the  deed  it  was  in 
contemplation  of  the  parties  that  the  channels  to  be 
constructed  and  other  work  to  be  done  by  the  defend-, 
ant,  the  Sanitary  District  of  Chicago,  might  injuriously 
affect  other  lands  not  taken  belonging  to  complainant 
Martin,  from  which  limestone  was  quarried;  that  a 
large  opening  or  quarry  made  for  such  purpose  then 
existed  on  said  lands,  and  that  since  the  construction  of 
the  drainage  canal  and  during  the  spring  and  summer 
of  1894  and  each  year  since  that  time  the  waters  of  the 
Desplaines  river  have  overflowed  said  lands,  so  that 
the  quarry  thereon  has  been  filled  with  water  and  the 
business  of  quarrying  can  no  longer  be  carried  on 
there.  The  bill  prays  for  a  decree  requiring  defend- 
ant to  perform  specifically  the  agreement  and  cove- 
nants set  out  in  said  deed  of  conveyance  and  for  such 
other  relief  as  equity  may  require. 

.The  answer  substantially  admits  material  allega- 
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tions  of  the  bill,  and  while  denying  that  complainant's 
said  lands  adjacent  to  that  portion  conveyed  to  defend- 
ant would  or  could  be  materially  affected  or  damaged 
by  the  construction  of  the  drainage  canal,  admits 
nevertheless  that  defendant  has  refused  and  still  re- 
fuses to  comply  with  the  said  agreements  and  cove- 
nants of  the  deed  and  to  be  bound  thereby.  Defendant 
alleges  that  if  it  had  power  to  carry  out  the  alleged 
contract  and  agreements  with  appellee  contained  in 
said  deed,  the  cost  would  exceed  $35,000  or  $45,000; 
that  it  would  be  necessary  to  construct  the  drain  so 
that  it  should  go  under  the  bed  of  the  Desplaines  river 
to  discharge  in  the  drainage  canal;  that  in  order  to 
construct  the  levee  required  by  such  alleged  contract 
it  would  have  to  be  built  across  the  lands  of  persons 
whose  consent  defendant  has  not  been  able  to  acquire 
and  whose  lands  it  has  no  lawful  power  to  condemn  for 
such  purpose  as  the  agreement  contemplates;  that  to 
carry  out  the  agreement  defendant  would  have  to  ac- 
quire by  purchase  or  condemnation  the  right  to  cross 
the  right  of  way  of  the  Chicago,  Santa  Fe  &  Cali- 
fornia Ry.  Co.  with  the  drain  and  to  extend  the  levee 
or  embankment  called  for,  on  to  and  across  the  said 
right  of  way;  that  the  high  grounds  upon  sections  1 
and  14  referred  to  in  said  agreement  are  not  upon  land 
ever  owned  or  controlled  by  complainant,  and  defend- 
ant denies  that  it  has  power  to  condemn  any  portion 
of  such  right  of  way  in  order  to  construct  said  levee 
and  drains.  It  is  averred  that  upon  the  showing  thus 
made  it  would  not  be  just  or.  equitable  to  compel  the 
defendant  to  expend  $35,000  or  $45,000  to  benefit  a 
tract  of  land  which,  when  the  levee  and  ditch  was  con- 
structed, would  have  but  small  proportionate  value 
compared  with  the  cost  entailed  upon  the  defendant  to 
do  the  work.  It  denies  the  possession  of  any  power  to 
condemn  land  which  it  does  not  own,  in  order  to  con- 
struct such  levee  and  ditch,  and  generally  that  the 
complainant  is  entitled  to  the  relief  prayed. 

Nearly  three  years  after  filing  the  original  bill  a  pe- 
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tition  asking  for  leave  to  file  a  supplemental  bill  was 
filed  by  Susan  O'Connell.  The  supplemental  bill  sets 
forth  that  about  May  1,  1903,  after  the  filing  of  the 
original  bill,  Jane  S.  Martin  sold  and  conveyed  to 
Susan  O'Connell  for  the  sum  of  $20,000,  half  cash, 
balance  secured  by  notes  and  trust  deed,  all  of  said 
lots  three  and  four  except  so  much  of  them  as  had  been 
conveyed  to  the  Sanitary  District  by  the  Martin  deed : 
that  by  reason  of  such  conveyance  Susan  O'Connel! 
became  entitled  to  the  benefit  of  the  agreements  and 
covenants  contained  in  the  said  deed  to  the  defendant 
and  entitled  to  specific  performance  thereof,  and  that 
she  adopts  the  allegations  of  the  original  bill  and  prays 
specific  performance  of  the  covenants  and  agreements 
contained  in  the  said  deed  from  Martin  to  the  defend- 
ant. 

To  this  defendant  answered,  denying  the  alleged 
conveyance  to  O'Connell  and  stating  upon  information 
and  belief  that  the  transaction  was  wholly  colorable 
and  done  with  intent  of  fixing  a  high  price  or  value 
upon  said  land;  denying  that  the  alleged  covenants 
referred  to  in  the  supplemental  bill  are  covenants 
which  run  with  the  land;  that  Susan  O'Connell  ac- 
quired any  right  or  interest  in  the  subject-matter  of 
the  conditions  contained  in  the  said  deed  of  convey- 
ance from  Martin  to  the  Sanitary  District,  and  making 
the  same  allegations  as  in  the  answer  to  the  original 
bill  with  reference  to  the  cost  of  a  specific  performance 
of  the  said  agreements  and  covenants  in  question  and 
as  to  defendant's  alleged  want  of  power  specifically 
to  ])erforra  them,  of  all  of  which  it  is  alleged  Susan 
O't^'onnoU  had  notice  at  the  time  of  her  alleged  pur- 
chase and  is  not  therefore  entitled  to  have  the  bill  re- 
tained for  assessment  of  damages. 

The  Circuit  Court  found  that  the  defendant,  Sani- 
tary District,  deemed  it  necessary  in  constructing  the 
drainage  canal  to  change  and  strait^hten  the  bed  of  the 
Dosplainos  river,  and  ac?ordIu.2:ly  entered  into  the  con- 
tract with  complainant  Martin,  that  if  m  order  to  carry 
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out  that  contract  it  became  necessary  to  condemn  any 
rights  as  to  highway  or  other  property  dedicated  to 
public  or  gwasi-public  use  the  defendant  had  under  the 
provisions  of  its  act  of  incorporation  full  power  to  do 
so ;  that  it  is  estopped  from  now  setting  up  the  defense 
of  ultra  vires,  having  taken  a  portion  of  complainant's 
property,  changed  the  channel  of  the  Desplaines  river 
and  put  itself  in  a  position  such  that  it  cannot  now 
restore  the  status  existing  when  it  received  the  deed 
from  Martin  with  the  covenants  and  agreements  in 
controversy;  that  it  has  now  put  it  out  of  its  power 
specifically  to  perform,  and  that  in  view  of  the  great 
cost  of  specific  performance  under  the  changed  con- 
ditions, it  would  be  mequitable  to  decree  it,  even  if  it 
was  possible  to  so  perform;  that  equity,  however,  re- 
quires the  bill  to  be  retained,  the  court  having  juris- 
diction of  the  subject-matter  and  the  parties,  to  deter- 
mine the  compensation  to  which  complainant  is  en- 
titled as  damages  for  non-performance  by  the  defend- 
ant ;  that  the  agreements  and  covenants  of  the  Martin 
deed  were  for  the  benefit  of  the  land  not  taken  and  a 
part  of  the  consideration  for  that  conveyed ;  that  they 
were  continuing  agreements  and  covenants  running 
with  the  land ;  that  the  defendant  by  accepting  the  deed 
became  a  party  to  the  agreement  in  equity;  that  the 
defendant  cannot  be  allowed  to  accept  the  land  so  con- 
veyed and  retain  all  the  benefit  of  the  deed  and  yet 
repudiate  the  performance  of  the  agreement  constitut- 
ing part  of  the  consideration  for  the  land  conveyed  and 
for  the  damages  sustained  by  the  complainant  to  ad- 
jacent property.  The  chancellor  therefore  finds  that 
the  complainant  is  entitled  to  such  amount  of  damages 
as  will  compensate  for  the  failure  of  the  defendant  to 
perform  the  agreement  or  contract  recited  in  the  Mar- 
tin deed,  and  fixes  the  amount  upon  consideration  of 
the  evidence  at  $5,600  with  interest  thereon  from  the 
date  of  demand  for  specific  performance  indicated  by 
the  commencement  of  the  present  suit. 
Defendant  appeals  from  this  decree. 
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E.  C.  LiNDLEY  and  P.  C.  Haley,  for  appellant;  P.  C. 
Haley,  of  counsel. 

Tenney,  Coffeen,  Harding  &  Wilkerson,  John  E. 
Waters  and  Charles  C.  Gilbert,  for  appellees. 

Mr.  Presiding  Justice  Freeman  delivered  the  opin- 
ion of  the  court. 

It  is  first  contended  in  behalf  of  appellant  that  the 
provision  contained  :n  the  deed  from  Jane  S.  Martin 
'4s  not  a  covenant."  The  reasoning  is  that  a  cove- 
nant to  be  operative  must  be  signed  and  sealed  by  all 
the  parties  to  it,  and  that  the  deed  in  question  was 
only  signed  and  sealed  by  the  grantor  Jane  S.  Martin. 
AVhether  or  not  the  provision  in  question  contained  in 
a  deed  poll  be  regarded  as  technically  a  covenant  upon 
which  the  action  of  that  same  could  be  maintained  is, 
wt  think,  immaterial.  This  is  a  proceeding  in  equity. 
The  deed  was  given  in  settlement  of  condemnation 
proceedings,  wherein  appellant  would  have  been  com- 
pelled, in  order  to  acquire  the  land,  to  pay  its  ascer- 
tained value,  together  with  compensation  for  damages 
to  adjacent  land  not  taken.  All  the  delay,  trouble  and 
expense  incident  to  that  proceeding  were  avoided  and 
damages  for  lands  not  taken  were  waived  in  conse- 
quence of  and  as  a  part  of  this  agreement.  By  its  ac- 
ceptance the  grantee  agreed  to  erect  and  maintain  the 
levee  and  to  cut  and  continuously  maintain  the  ditch 
and  outlets  for  the  protection  of  the  remaining  land 
from  damage.  Equity  will  enforce  such  manifest  in- 
tention of  the  parties  without  reference  to  the  precise 
character  of  the  instrument  in  which  it  is  expressed. 
By  taking  possession  of  and  using  the  land  conveyed, 
the  grantee  in  the  deed  became  a  party  in  equity  to  its 
terms  and  conditions  as  effectively  as  if  it  had  aflffxed 
its  signature  and  seal.  See  Brockmeyer  v.  Sanitary 
District  of  Chicago,  118  111.  App.  49-54;  Fitch  v.  Jolm- 
son,  104  111.  111-120;  Post  v.  W.  S.  E.  R.  Co.,  123  N. 
Y.  580-587. 
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The  agreement  in  controversy  provides  that  appel- 
lant *  Shall  erect  and  continuously  maintain  a  levee, '* 
**  shall  cut  and  continuously  maintain  a  ditch, '*  **  shall 
provide  and  continuously  maintain"  outlets  or  drains 
from  said  ditch.  These  are  manifestly  covenants  run- 
ning with  the  land.  Equity  must  interpret  them  as  ex- 
pressing such  intention  and  will  enforce  and  execute 
them  accordingly.  Brockmeyer  v.  Sanitary  District, 
supra,  and  cases  there  cited.  Landell  v.  Hamilton,  175 
Pa.  327-334;  Post  v.  N.  S.  E.  E.  Co.,  123  N.  Y.  580-587. 
Susan  O'Connell,  grantee  of  Jane  S.  Martin,  succeeds 
therefore  to  the  rights  and  privileges  secured  by  the 
covenants  in  controversy,  includhig  the  right  to  relief. 

It  is  insisted  in  behalf  of  appellant  that  the  high 
grounds  in  sections  14  and  1  referred  to  in  the  cove- 
nant in  controversy  were  outside  of  land  owned  or 
controlled  either  by  appellant  or  by  appellee,  and  that 
to  comply  with  the  terms  of  the  said  covenant  would 
require  occupation  of  a  public  highway  and  of  a  por- 
tion of  the  right  of  way  of  the  Santa  Fe  Eailroad, 
which  appellant  claims  to  have  no  authority  to  take 
and  that  hence  it  would  not  be  in  the  power  of  the  San- 
itary District  specifically  to  perform  said  covenants. 
We  are  at  a  loss  to  understand  this  contention  in  view 
of  the  language  of  the  Sanitary  District  Act,  which 
authorizes  appellant  (section  8)  to  ^^acquire  by  pur- 
chase, condemnation  or  otherwise  any  and  all  real  and 
personal  property,  right  of  way  and  privilege  either 
within  or  without  its  corporate  limits;^'  and  expressly 
authorizes  that  when  ^*  necessary  in  making  any  im- 
provements'* which  it  is  '*  authorized  by  this  act  to 
make,  to  enter  upon  any  public  property  or  property 
held  for  public  use,  such  district  shall  have  the  power 
to  do  so  and  may  acquire  the  necessary  right  of  way 
over  such  property  held  for  public  use,'*  etc.  By  sec- 
tion 23,  appellant  is  authorized  to  correct  the  channel 
of  the  Desplaines  ri/er,  and  it  appears  from  the  evi- 
dence that  diversion  of  the  waters  of  the  river  from 
its  old  bed,  at  the  point  where  appellee's  lands  were 
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situated,  was  necessary  before  work  could  be  com- 
menced on  the  main  drainage  channel.  The  chancellor 
found  that  a  part  of  appellee's  remaining  land  is  sub- 
ject to  overflow  *'by  reason  of  the  construction,  main- 
tenance and  operation  of  the  main  channel  of  the  said 
district,  its  adjuncts  and  appurtenanceti,  and  the  con- 
struction of  the  new  channel  of  the  Desplaines  river. '* 
It  was  the  apparent  intention  of  the  covenant  in  con- 
troversy that  appellant  should  do  the  work  therein 
agreed  upon,  to  protect  said  land  from  such  overflows, 
which  are  direct  consequences  of  the  construction  of 
appellant's  channel.  Surely  to  acquire  lands  and 
rights  of  way  upon  which  to  erect  an  embankment  and 
construct  ditches  for  this  purpose  would  be  to  acquire 
them  for  a  legitimate  corporate  purpose  directly  in- 
cident to  the  work  the  district  was  authorized  to  per- 
form. 

It  is  urged  that  the  condition  contained  in  the  deed 
IS  not  such  as  a  court  of  equity  ought  to  compel  spe- 
cific performance  of,  both  because  of  appellant's  al- 
leged want  of  power  specifically  to  perform  and  be- 
cause the  benefit  of  specific  performance  to  the  Martin 
lands  would  be  disproportionate  to  the  great  cost  to 
the  district.  Assummg  for  the  argument's  sake  that 
there  was  want  of  power  specifically  to  perform  the 
covenants  in  question,  appellant  should  nevertheless, 
be  deemed  equitably  estopped  from  interposing  it  as  a 
defense,  after  it  has  obtained  by  reason  of  said  cove- 
nants all  it  wanted  from  appellee,  including  a  release 
of  damages  to  appellee's  lands  not  taken.  Appellant 
has  accepted  and  occupied  the  land,  it  has  constructed 
the  new  channel  for  the  river,  which  is  a  continuing 
damage  to  the  lands  not  taken,  and  it  cannot  now  re- 
store the  conditions  existing  when  the  contract,  was 
made.  No  court  of  equity  can  allow  appellant  to  re- 
tain the  benefit  of  the  deed  and  repudiate  the  consider- 
ation upon  which  it  was  given.  As  said  by  Judge 
Tuley  when  deciding  the  case  in  the  Circuit  Court: 
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^*To  SO  hold  under  the  circumstances  of  this  case  would 
be  not  only  inequitable,  but  a  travesty  upon  the  admin- 
istration of  justice/' 

There  may  be  cases,  however,  where  specific  per- 
formance, although  a  strict  matter  of  riii^ht,  cannot  on 
the  whole  be  equitably  awarded  since  the  greater 
equity  requires  that  the  complainant  be  given  relief 
in  another  way.  There  is  evidence  tending  to  show 
and  not  disputed,  that  the  cost  to  appellant  of  specific 
performance  in  the  present  case  would  be  under  con- 
ditions now  existing,  although  of  appellant's  own 
creation,  in  the  neighborhood  of  $60,000,.  a  sum,  it  is 
said,  considerably  in  excess  of  the  value  of  appellee's 
land  involved.  It  appears  from  the  evidence,  and  the 
chancellor  finds,  that  by  settlements  made  with  own- 
ers of  adjacent  lands  having  similar  contracts  with 
appellant,  the  latter  has  put  it  out  of  its  power  speci- 
fically to  perform  its  covenants  with  Martin  if  it  so 
desired.  This  inability  to  perform  was  disclosed  at 
the  hearing.  It  entitles  appellee  to  an  award  of  dam- 
ages in  lieu  of  the  performance  which  has  thus 
through  no  fault  of  hers  and  without  het  previous 
knowledge  become  impossible.  We  concur,  therefore, 
with  the  views  of  the  chancellor  who  found  that  by 
reason  of  the  great  cost  to  appellant  if  compelled  spe- 
cifically to  perform  the  contract  in  question,  whci 
compared  with  appellee  ^s  damages  suffered  by  reason 
of  the  failure  to  perform,  it  would  be  inequitable  now 
to  decree  specific  performance,  even  if  such  perform- 
ance were  possible.  We  agree  also  with  the  Circuit 
Court  in  holding  that  it  would  be  inequitable  under  the 
circumstances  to  put  appellee  to  her  remedy  at  law  in 
view  of  the  lapse  of  time  and  difficulties  attendant 
upon  such  remedy,  and  that  having  jurisdiction  of  the 
subject-matter  and  the  parties  it  was  proper  to  retain 
the  bill  and  determine  the  compensation  to  which  ap- 
pellee is  entitled  as  damages  for  non-performance  by 
appellant  of  the  agreements  and  covenants  in  contro- 
versy.   The  bill  for  specific  performance  was  properly 
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brought,  but  it  is  equitable  to  srrant  other  relief  in 
view  of  conditions  disclosed  by  the  evidence,  and 
it  is  clearly  equitable  to  retain  the  bill  for  that  pur- 
pose. Damages  are  at  best  an  uncertain  and  in  some 
respects  an  inadequate  remedy  for  failure  to  per- 
form covenants  of  a  deed  conveying  land.  When 
awarded  they  do  not  fill  the  place  of  specific  perform- 
ance such  as  that  to  which  appellee  was  entitled  or 
supposed  she  was  when  she  filed  her  bill.  The  ob- 
stacles which  prevent  such  performance,  or  at  least 
make  it  inadvisable,  have  been  disclosed  at  the  hearing. 
Appellee,  so  far  as  appears,  was  ignorant  of  them  when 
the  suit  was  brought.  Under  these  circumstances, 
equity  will  retain  the  bill  and  will  award  damages. 
Pom.  Eq.  Jur.,  p.  1410  and  note;  Combs  v.  Scott,  76 
Wis.  662-672;  Andrews  v.  Brown,  3  Gush.  130-133  et 
seq.]  Reeder  v.  Trullinger  Co.,  151  Pa.  St.  287-293; 
Cushman  v.  Bonfield,  139  111.  219-246. 

We  discover  no  reason  aside  from  appellant's  own 
conduct  why  specific  performance  could  not  have  been 
awarded^ except  that  it  would  now  be  inequitable  and 
substanli'W  justice  can  be  otherwise  done.  The  right 
is,  we  think,  as  stated  by  appellee's  counsel  not  unlike 
the  right  to  the  performance  of  a  verbal  contract  for 
the  sale  of  land  where  the  consideration  for  the  sale 
has  been  paid  and  the  vendee  has  taken  possession 
and  made  improvements.  Telford  v.  The  Chicago  & 
Memphis  Railroad,  172  111.  559;  Gaines  v.  Kendall, 
176  El.  228;  C,  B.  &  Q.  Railroad  Co.  v.  Boyd,  118  111. 
73. 

Appellant  complains  that  the  damages  awarded  by 
the  decree  are  excessive.  It  is  unnecessary  to  review 
in  detail  the  evidence  upon  which  the  finding  is  based. 
There  is  evidence  which  sustains  it,  although  contro- 
verted by  witnesses  who  testified  for  appellant.  We 
do  not  find  the  testimony  of  some  of  the  experts  con- 
vincing and  are  of  opinion  that  the  decree  is  substan- 
tially correct.    It  will,  therefore,  be  affirmed. 

Affirmed. 
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Ferdinand  Siegel  et  al.  y.  Joseph  Fish  et  al. 
Gen.  No.  12,729. 

1.  CoNTBiBunoN — what  not  res  judicata  -of  right  to.  Stock- 
holders who  have  been  compelled  to  pay  a  corporate  debt  are  not 
barred  from  the  right  to  enforce  contribution  from  their  co-stock- 
holders because  of  the  fact  that  such  co-stockholders  had  been 
made  parties  to  the  same  bill  by  the  creditor  who  has  enforced 
stock  liability,  and  had  been  dismissed  therefrom. 

2.  Contribution — upon  what  right  of  stockholders  to  enforce, 
rests.  The  right  to  contribution  by  stockholders  who  have  paid 
a  corporate  debt  rests  upon  principles  of  equity. 

3.  Contribution — when  cause  of  action  arises  with  respect  to 
running  of  Statute  of  Limitations.  The  right  to  enforce  contribu- 
tion of  co-stockholders  arises  upon  the  payment  of  the  corporate 
debt,  and  not  until  such  payment  does  the  Statute  of  Limitations 
begin  to  run,  notwithstanding  the  stockholders  seeking  contribu- 
tion had  opportunity  of  filing  a  cross-bill  in  the  proceeding  In 
which  they  were  decreed  to  pay  the  corporate  debt. 

Bill  for  contribution,  etc.  Appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1905. 
Reversed  and  remanded.    Opinion  filed  >Tovember  7,  1906. 

BiNSWANGEB  &  Jackson,  for  appellants. 

Felsenthal,  Foreman  &  Beckwith,  James  A. 
Peterson  and  William  S.  Corbin,  for  appellees. 

Mr.  Presiding  Justice  Freeman  delivered  the  opin- 
ion of  the  conrt. 

The  question  presented  for  determination  in  this 
case  is  whether  appellants  who,  in  common  with  appel- 
lees, were  holders  of  unpaid  capital  stock  in  a  corpo- 
ration, can  under  the  circumstances  of  the  case  main- 
tain a  bill  for  contribution  against  other  holders  of 
unpaid  stock  in  the  same  corporation.  Appellants 
have  paid  a  decree  obtained  against  them  in  a  pro- 
ceeding by  a  creditor  of  the  corporation  in  which  the 
latter  sought  to  enforce  the  liability  of  stockholders 
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for  the  debt  of  the  corporation  to  the  extent  of  the  un- 
paid portion  of  the  stock  held  by  such  stockholders. 
The  case  is  reported  and  the  facts  sufficiently  stated 
in  Siegel  v.  Andrews,  181  111.  350 

The  decree  which  appellants  paid  was  obtained  by 
A.  H.  Andrews  &  Co.  Novembar  13,  1897,  through  a 
cross-bill  in  the  nature  of  a  creditor's  bill,  which  it 
appears  was  filed  in  a  suit  originally  begun  by  one  of 
the  stockholdors  of  the  Missouri  Colby  Testing  Ma- 
chine Company,  seeking  a  dissolution  of  that  corpo- 
ration. Certain  of  the  stockholders,  defendants  in 
that  suit,  filed  sworn  answers  to  the  creditor's  cross- 
bill, to  which  replications  were  not  filed,  it  is  said, 
within  the  time  required.  The  court  thereupon  held 
that  as  to  such  defendants  the  cause  should  be  heard 
upon  cross-bill  and  sworn  answers,  the  latter  to  be 
taken  as  true,  and  as  to  those  defendants  dismissed 
the  creditor's  cross-bill  for  want  of  equity.  Stock- 
holders who  thus  escaped  liability  to  the  creditor  are 
defendants  in  the  suit  at  bar  and  appellees  here.  They 
demurred  to  appellant's  bill  and  the  Circuit  Court 
has  sustained  their  demurrers  and  dismissed  the  bill 
for  want  of  equity.  From  that  decree  this  appeal  is 
prosecuted. 

It  is  contended  in  behalf  of  appellees  that  the  de- 
murrers were  properly  sustained  upon  the  ground, 
first,  that  the  decree  dismissing  appellees  from  the 
suit  above  referred  to  (Andrews  v.  Siegel  et  al.),  in 
which  the  creditor  of  the  corporation  had  made  them 
parties  defendant,  was  an  adjudication  of  the  issues 
raised  by  the  present  bill,  in  which  it  is  sought  to  sub- 
ject them  to  contribution;  and  second,  that  upon  the 
facts  as  stated  in  the  bill  now  in  controversy,  appel- 
lants are  barred  by  the  Statute  of  Limitations  from  the 
relief  sought. 

As  to  the  first  of  these  contentions  it  is  clear  that 
appellants,  who  as  stockholders  have  been  compelled  to 
pay  a  debt  of  the  corporation  and  are  here  seeking  con- 
tribution from  appellees  who  were  holders  of  other  un- 
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paid  stock  in  the  same  corporation,  stand  in  a  very  dif- 
ferent relation  to  appellees  from  that  held  by  a  cred- 
itor of   the   corporation  who  was  in  the  former  suit 
seeking  relief  from  them.    A  decree  dismissing  a  cred- 
itor's bill  as  to  certain  stockholders  sued  with  others, 
especially  when  obtained  practically  by  default,  can- 
not be  regarded  as  a  judgment  on  the  merits  finally 
determining  that  the  stockholders  so  dismissed  are  not 
liable  to  contribute  to  pay  the  debts  of  the  corporation 
to  the  extent  of  the  unpaid  portion  of  their  stock.    As 
said  by  the  Supreme  Court  in  that  cause  (Siegel  v. 
Andrews  &  Co.,  supra,  p.  356),  ^Hhis  being  a  creditor's 
bill,  one  defendant  stockholder  alone  m^ght  have  been 
pursued  to  the  exclusion  of  all  other  stockholders. 
Palmer  v.  Woods,  149  111.  146. '*    There  was  and  is  in 
that  former  suit  neither  identity  of  parties  nor  cause 
of  action  with  the  suit  at  bar.    In  fact  appellees'  main 
contention  here  is  not  that  the  former  decree  dismiss- 
ing that  suit  as  to  appellees  barred  appellants'  claim 
to  contribution,  but  that  appellants  could  and  should 
upon  such  dismissal  have  asserted  appellees'  propor- 
tionate liability  in  that  suit  by  filing  a  cross-bill  therein 
and  bringing  appellees  back  into  it,  instead  of  waiting 
until  they  had  paid  the  decree  against  themselves  and 
then  asserting  in  the  present  suit  the  right  of  contribu- 
tion.   The  dismissal  of  the  creditor's  bill  as  to  appel- 
lees was  not  a  determination  that  the  latter  were  not 
liable  for  contribution.    No  such  question  had  arisen 
at  that  time,  and  none  could  have  been  presented  in 
that  case.    What  is  said  in  Miller  v.  Gillespie,  59  Mo. 
220,  is  in  point:    *'The  judgment  thus  pleaded  had  no 
l)earing  on  the  case.    It  was  not  between  the  parties  to 
the  present  action.    Both  the  plaintiff  and  defendant 
in  this  suit  were  defendants  in  that  and  did  not  occupy 
a  hostile  position  to  each  other ;  nor  wa.^  any  question 
of    contribution    between    them    involved    or    deter- 
mined."   See  also  Baldwin  v.  Hanecy,  204  111.  281-282; 
Wright  V.  Griffey,  147  111.  496. 

1?0L.  CXXIX  21 
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The  second  of  appellees*  contentions  is  that  appel- 
lants were  guilty  of  laches,  and  that  their  right  to 
maintain  the  present  bill  for  contribution  is  barred  by 
the  Statute  of  Limitations.  The  contention  is  that 
while  appellants  might  have  filed  a  cross-bill  in  the 
original  suit  brought  by  the  creditor  of  the  corpora- 
tion (Andrews  v.  Siegel)  or  could  have  waited  until 
they  had  paid  the  decree  against  them,  and  thfen  filed  an 
original  bill  for  contribution,  as  they  have  done,  never- 
theless having  a  right  to  pursue  either  of  these  meth- 
ods for  relief  the  Statute  of  Limitations  began  to  run 
whenever  the  right  accrued  to  proceed  by  either  of 
them;  and  that  the  statutory  period,  more  than  five 
years,  during  which  a  creditor  can  proceed,  having 
elapsed  since  the  right  to  file  a  cross-bill  ia  the  credit- 
or's suit  accrued,  appellants  are  now  barred  from  pro- 
ceeding by  an  original  bill  for  contribution.  In  sup- 
port of  this  view  appellees'  counsel  cite  Parmelee  v. 
Price,  208  111.  544-560,  in  which.it  is  said:  ** Where 
two  methods  are  provided  by  statute  by  which  a  cred- 
itor of  a  corporation  may  enforce  the  liability  of  a 
stockholder  for  his  unpaid  stock  subscription,  the  Stat- 
ute of  Limitations  biegins  to  run  whenever  a  right 
accrues  to  the  creditor  to  proceed  directly  against  the 
stockholder  by  either  method,  and  when  the  statutory 
period  counting  from  that  time  has  elapsed  the  right 
to  proceed  by  either  method  is  barred  "  This  was  a 
case  where  a  suit  was  brought  by  a  creditor  of  the  cor- 
poration to  enforce  against  a  stockholder  his  *' liabil- 
ity resulting  from  the  statute"  for  unpaid  stock  sub- 
scription. In  such  case  *'the  relation  of  the  stock- 
holder who  has  not  paid  for  his  stock  to  the  corpora- 
tion or  the  creditor,  is  the  ordinary  one  of  debtor." 
Idejn,  p.  561.  '*His  liability  to  the  creditor  is  not  a 
liability  upon  his  contract  of  subscription  •  •  • 
but  is  a  liability  resulting  from  the  statute  consequent 
upon  the  fact  that  he  is  a  shareholder  and  the  action 
of  the  creditor  against  him  is  a  'civil  action  not  other- 
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wise  provided  for'  within  the  meaxiing  of  Sec.  15  of 
Chapter  83  of  Hurd's  Rev.  Stat,  of  1901,  and  is  there- 
fore governed  by  the  five  year  Statute  of  Limita- 
tions.*' Idem,  p.  559.  In  the  case  at  bar  the  action 
is  not  brought  by  a  creditor  of  the  corporation  to  en- 
force statutory  liability,  but  by  stockholders  who  have 
been  compelled  to  pay  the  creditors  while  others 
equally  liable  to  the  corporation  to  the  extent  of  their 
unpaid  subscriptions  have  escaped.  The  right  of  con- 
tribution sought  to  be  enforced  here  by  stockholders 
who  have  paid  against  stockholders  who  have  not, 
rests  not  upon  the  statute,  but  upon  well  recognized 
principles  of  equity.  *^The  doctrine  does  not  rest  on 
the  express  contract  between  the  parties,  but  on  the 
common  obligation  resting  upon  them,  and  on  the 
broad  principle  of  justice  that  where  one  has  dis- 
charged a  debt  or  obligation  which  others  were  equally 
bound  with  him  to  discharge  and  has  thus  removed  the 
common  burden,  the  others  who  have  received  an  equal 
benefit  ought  in  conscience  to  refund  to  him  a  ratable 
proportion.''  A.  &  E.  Encyc.  of  L.,  2nd  ed.,  vol.  7,  p. 
326.  This  right  of  contribution  is  an  equitable  right. 
Buchanan  v.  Meisser,  105  111.  638-644.  In  Singer  v. 
Hutchinson,  183  111.  606-620,  it  is  said  that  when  part 
only  of  the  stockholders  are  made  defendants,  their 
-remedy,  if  they  desire  equitable  distribution  of  the 
burden,  is  to  file  a  cross-bill,  and  this  can  be  done 
either  before  or  after  the  complaining  creditor,  hav- 
ing made  all  the  stockholders  parties,  may  choose  to 
dismiss  as  to  some  of  them.  If,  however,  the  remain- 
ing stockholders  omit  to  file  such  cross-bill,  their 
remedy  is  not  lost  by  the  omission.  ^'They  may  file 
an  original  bill  for  that  purpose  if  they  see  fit  so  to 
do."  The  argument  in  behalf  of  appellees  is  that  ap- 
pellants, having  had  a  right  to  file  a  cross-bill  making 
appellees  again  parties  after  the  latter  had  been  dis- 
missed out  of  the  creditor's  suit  in  the  Circuit  Court, 
had  then  a  cause  of  action  against  appellees  and  that 
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when  appellants  thus  had  a  cause  of  action  the  stat- 
ute began  to  run,  and  having  run  more  than  five  years 
before  the  present  bill  was  filed,  appellants  are  barred 
by  the  Statute  of  Limitations.  We  cannot  concur  in 
this  contention.  Appellants  may  have  had  a  cause  of 
action,  but  it  was  not  the  same  cause  of  action  now 
asserted.  It  is  not,  we  think,  correct  to  say  in  effect 
that  appellants  had  a  cause  of  action  for  contribution 
from  appellees  as  fellow-stockholders  or  its  equiva- 
lent, because  they  were  entitled  to  file  a  cross-bill  in 
the  creditor's  suit  and  so  prevent  the  dismissal  of  that 
bill  as  to  appellees.  The  result  of  «o  doing  might  be 
to  procure  an  equitable  distribution  of  the  burden 
which  the  creditor  and  judgment  debtor  was  seeking 
to  impose  upon  such  of  them  as  were  not  dismissed  out 
of  the  cause.  The  decree,  however,  would  not  have 
run  in  their  favor  but  the  creditor's.  The  right  to 
place  an  equitable  distribution  of  the  debt  upon  all 
stockholders  who  were  liable  in  proportion  to  their 
unpaid  portions  of  the  stock  if  secured  by  the  cross- 
bill at  that  time  might,  it  is  true,  have  obviated  the 
necessity  for  the  present  bill  for  contribution,  but  the 
failure  to  file  such  cross-bill  did  not  deprive  appellants 
of  the  right  to  file  subsequently  their  original  bill  for 
that  purpose.  A  right  to  have  a  pro  rata  distribution 
of  a  debt  upon  all  the  stockholders  is  not,  as  we  have- 
said,  the  same  as  the  right  to  compel  contribution  in 
favor  of  those  who  have  paid  the  debt  from  those  who 
have  not.  If  the  stockholders  as  to  whom  the  credit- 
or's bill  was  dismissed  had  preferred  to  remain  in 
that  suit  and  suffer  judgment  for  their  equitable  por- 
tion of  the  creditor's  claim  rather  than  be  called  upon 
subsequently  for  contribution,  they  could  have  done  so. 
But  the  two  causes  of  action,  appellants'  right  to  bring 
appellees  in  that  case  by  cross-bill  and  keep  them 
there,  and  the  right  of  a  party  who  has  been  compelled 
to  pay  a  debt  a  part  of  which  should  be  borne  by  others 
to  compel  contribution,  are  separate  and  distinct.    The 
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latter  is  not  dependent  upon  the  former.  One  may 
accrne  at  one  time  and  the  other  at  another  time.  The 
first  accrued  doubtless  at  or  before  the  time  when  by 
dismissal  as  to  some  stockholders,  the  right  to  bring 
them  back  by  cross-bill  arose.  The  second  could  not 
accrue  until  appellants  had  actually  been  compelled 
to  pay  the  debt,  and  who  of  the  remaining  defendants 
would  ever  be  compelled  to  do  this  could  not  be  cer- 
tainly known  until  final  judgment  was  actually  entered 
and  the  money  paid.  Appellants  paid  November  9, 
1899,  the  decree  which  was  rendered  in  favor  of  An- 
drews &  Co.  upon  the  13th  of  November,  1897.  Then  it 
was  that  the  right  to  maintain  the  present  bill  for  con- 
tribution accrued,  and  the  Statute  of  Limitations  began 
to  run.  The  present  bill  was  filed  within  less  than  ten 
months  thereafter  and  less  than  three  years  after  the 
decree  of  the  Circuit  Court  against  appellants  in  favor 
of  the  creditor.  In  Singer  v.  Hutchinson,  supra,  p. 
619,  it  is  said  that  *'if  any  one  stockholder  is  compelled 
to  pay  more  than  his  fair  share  of  any  unpaid  debt 
he  may  resort  to  his  associates  for  equitable  con- 
tribution; but  with  that  proceeding  the  creditor  has 
nothing  to  do,  unless  he  chooses  to  intervene  to  settle 
equities  that  may  exist  between  his  debtors.'* 

We  have  noted  certain  other  questions  presented 
by  appellees'  counsel,  but  do  not  deem  them  of  control- 
ling importance.  For  reasons  indicated  the  decree  of 
the  Circuit  Court  must  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


The  William  1).  Gibson  Company  y.  Bartolomei   Hoi- 
deczka^ alias  Frank  Hartman. 

Geu.No.  12,709. 

1.  Negligence — tohat  essential  to  recovery  because  of.  In  order 
to  recover  for  an  injury  resulting  from  a  breach  of  duty  by  the 
defendant,  it  Is  not  sufficient  to  allege  the  duty  or  the  facts  which 
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gave  rise  to  the  duty,  but  the  breach  of  duty  must  be  set  up  la 
the  declaration. 

Action  In  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Chables  M.  Walkeb,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  teriu, 
1905.  Reversed,  with  finding  of  facts.  Opinion  filed  November  7, 
19«6. 

HoBTON  &  Brown,  for  appellant. 

Frank  W.  Koraleski  and  Eoyal  W.  Irwin,  for  ap- 
pellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  the  defendant  from  a  judg- 
ment for  $3,000  recovered  against  it  by  the  plaintiff 
in  an  action  for  personal  injuries. 

The  declaration  contains  but  one  count.  It  alleges 
that  June  21,  1902,  defendant  was  engaged  in  making 
steel  wire  springs  at  its  factory  in  Chicago;  that 
plaintiff  on  said  day  was  in  the  employ  of  defendant 
as  a  laborer  and  was  engaged  in  sorting  strips  of  iron 
and  steel  in  the  basement  of  said  factory;  that  de- 
fendant used  a  part  of  said  basement  for  the  storage 
of  large  coils  or  bundles  of  steel  wire,  and  then  pro- 
ceeds as  follows:  '^that  thereupon  it  became  and  was 
the  duty  of  defendant  to  exercise  reasonable  care  and 
caution  to  see  to  it  that  said  bundles  of  wire  were  so 
placed,  piled  and  arranged  as  to  give  plaintiff  suffi- 
cient space  in  which  to  perform  his  work  with  reason- 
able safety,  and  not  cover  said  strips  of  steel  that 
plaintiff  was  sorting,  making  it  necessary  for  plaint- 
iff to  remove  certain  of  said  bundles  of  wire  off  and 
from  said  strips  of  steel  and  subject  plaintiff  to  the 
danger  of  said  wire  being  released  suddenly  by  reason 
of  the  stringer  or  band  which  bound  and  confined  the 
same  giving  way  and  breaking  while  being  so  re- 
moved;   which  liability  of  said  stringer  or  band  so 
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to  give  way  and  break  was  well  known  to  defendant 
and  of  which  the  plaintiff  was  totally  ignorant.  Yet 
the  defendant  in  utter  disregard  of  its  duty  in  this 
behalf  did  not  exercise  reasonable  care  and  caution 
to  furnish  plaintiff  with  a  reasonably  safe  place  at 
which  to  work,  inasmuch  as  it,  the  said  defendant,  therf 
and  there  negligently,  carelessly,  wrongfully  and  im- 
properly caused,  allowed  and  permitted  said  bundles 
of  wire  to  be  thrown  to,  upon  and  about  and  to  cover 
said  strips  of  steel;  whereby  and  by  reason  of  the 
premises  while  the  plaintiff  was  in  the  exercise  of  due 
care  and  caution  for  his  safety  and  in  the  performance 
of  his  duties  as  servant  of  defendant  was  removing 
one  of  said  bundles  of  wire  off  and  from  said  strips 
of  steel,  the  stringer  which  bound  and  confined  said 
bundle  of  wire  suddenly  and  without  any  warning 
whatsoever  parted,  gave  way  and  broke  and  the  ends 
of  said  wire  were  suddenly  and  without  any  warning 
whatsoever  parted,  gave  way  and  broke  and  the  ends 
of  said  wire  were  suddenly  and  violently  released,  flew 
up  and  struck  the  plaintiff  in  the  eye,  and  that  as  a 
result  of  such  injury  he  lost  the  sight  of  the  eye  so  in- 
jured," etc. 

The  only  negligence  of  the  defendant  averred  in 
the  declaration  is,  that  it  negligently,  etc.,  caused  and 
permitted,  etc.,  said  bundles  of  wire  to  be  thrown  upon 
and  cover  said  strips  of  steel. 

The  strips  of  steel  were  delivered  to  the  basement 
of  defendant's  factory  from  the  sidewalk  through  a 
window  of  the  basement  which  extended  above  the 
level  of  the  sidewalk.  The  bundles  of  wire  were  de- 
livered to  the  basement  through  a  hole  in  the  sidewalk 
which  was  near  the  window  above  mentioned.  Both 
the  strips  of  steel  and  the  bundles  of  wire  were  de- 
livered to  the  factory  to  be  used  and  employed  in  the 
manufacture  of  springs,  and  both  must  necessarily 
be  moved  and  handled  by  the  plaintiff  and  the  other 
employes  of  defendant 
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Plaintiff,  in  the  proper  discharge  of  his  duties  as  a 
servant  of  the  defendant  company,  picked  up  a  bun- 
dle of  wire  to  remove  it  from  the  place  where  it  was 
to  another  place,  in  order  to  get  at  the  strips  of  steel 
which  he  was  to  carry  away,  and  while  he  held  it  in 
his  hands,  a  band  which  was  around  the  bundle  gave 
way  and  an  end  of  the  wire  thus  released  flew  up  and 
struck  the  plaintiff  and  caused  the  injury  complained 
of.- 

Plaintiff's  right  of  recovery  cannot  depend  upon 
the  circumstance  that  he  was  injured  in  handling  and 
moving  a  bundle  of  wire  in  order  to  get  at  the  steel. 
It  cannot  be  held  that  he  can  recover  for  an  injury 
thus  received,  unless  he  could  recover  if  he  had  re- 
ceived the  injury  in  the  same  manner  and  from  the 
same  cau3e  while  handling  the  bundle  of  wire,  for 
the  purpose  of  carrying  it  to  any  place  to  which  he 
was  directed,  or  it  was  his  duty  to  carry  it.  The 
fact  that  plaintiff  was  injured  while  handling  a 
bundle  of  wire  in  order  to  get  at  the  steel  was  not 
the  cause,  but  only  the  occasion  of  his  injury. 

We  do  not  think  that,  under  the  facts  and  circum- 
stances shown  by  the  evidence  in  this  record,  it  was 
the  duty  of  the  defendant  to  deliver  the  steel  and 
the  wire  in  such  manner  as  that  the  wire  should  never 
fall  upon  or  cover  the  steel,  nor  that  the  acts  and  con- 
duct of  defendant  in  delivering  such  steel  and  wire 
through  openings  into  the  basement  so  near  to  each 
other  that  bundles  of  wire  fell  upon  and  covered  strips 
of  steel,  making  it  necessary  for  the  plaintiff  or  other 
employes  of  defendant  to  remove  the  wire  in  order  to 
get  at  the  steel,  amounted  to  or  was  negligence  on 
the  part  of  the  defendant. 

Conceding  as  matter  of  law,  that  the  defendant 
when  it  furnished  bundles  of  wire  in  its  factory 
which  its  employes  in  the  course  of  their  employment 
were  required  to  handle  and  move,  was  bound  to  ex- 
ercise reasonable  care  to  see  that  such  bundles  were 
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SO  bound  and  secured  as  that  they  might  be  handled 
and  moved  by  its  employes  with  reasonable  safety 
to  themselves,  and  as  matter  of  fact,  that  the  bundle  in 
question  was  not  so  bound  or  secured,  still  the  fact 
would  not  be  any  evidence  of  the  negligence  charged 
in  the  declaration,  and  consequently  could  afford  no 
ground  of  recovery  under  the  declaration. 

In  order  to  recover  for  an  injury  resulting  to  the 
plaintiff  from  a  breach  of  duty  by  the  defendant,  it  is 
not  sufficient  to  allege  the  duty,  or  the  facts  which 
give  rise  to  the  duty,  but  the  breach  of  duty  must 
be  set  up  in  the  declaration.  McAndrews  v.  C.  L.  S. 
&  E.  By.  Co.,  222  111.  232;  C,  B.  &  Q,  R.  R.  v.  Bell, 
112  ni.  360.  There  is  no  averment  in  the  declaration 
that  the  defendant  was  negligent  in  respect  to  the 
manner  in  which  said  bundles  of  wire  were  bound  or 
secured.  There  is  in  the  declaration  an  averment 
that  the  liability  of  a  band  which  was  around  a  bundle 
of  wire  to  break  or  give  way  was  known  to  defendant, 
but  was  not  known  to  the  plaintiff,  but  this  cannot  be 
held,  even  after  verdict,  to  amount  to  an  averment  that 
the  defendant  was  guilty  of  negligence  in  respect  to 
the  binding  o-r  securing  of  said  bundles  of  wire. 

We  find  in  the  record  no  evidence  to  warrant  or 
support  a  flnding  by  the  jury  that  the  defendant  was 
guilty  of  the  negligence  charged  in  the  declaration, 
and  the  judgment  will,  therefore,  be  reversed  with  a 
finding  of  facts. 

Reversed  with  finding  of  facts.   . 


William  J.  Wilson  y.  Austin  H.  Hart. 
C^en.  No.  12,728. 

1.  Cboss-examination — when  restriction  of,  erroneous.  In  an 
action  upon  a  contract  of  hiring,  it  is  error  to  restrict  the  cross- 
examination  with  respect  to  the  terms  of  such  contract  where  it 
appears  that  the  same  was  verbally  made,  and  not  made  In  writ- 
ing as  was  held  by  the  trial  court 
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2.  Attobnbt'8  fees — when  evidence  as  to  usual  and  custofnary, 
incompetent.  Evidence  as  to  the  usual  and  customary  fees  charged 
by  lawyers  for  a  particular  service  given  by  lawyers  who  are 
unfamiliar  with  what  such  usual  and  customary  charges  were  in 
the  place  where  the  services  were  rendered,  Is  incompetent. 

3.  Instructions — wJien  erroneous  as  ignoring  ground  of  defense. 
It  is  error  to  Instruct  the  jury  that  they  may  render  a  verdict 
upon  a  quantum  meruit  basis  in  a  case  where  there  is  evidence 
tending  to  prove  a  specific  agreement  to  pay  a  sum  certain,  no 
mention  being  made  of  such  defense  in  the  instruction. 

Action  of  assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Jesse  Holdom,  Judge,  presiding.  Heard  In  the 
Branch  Appellate  Court  at  the  October  term,  1906.  Reversed  and 
remanded.    Opinion  filed  November  7,  1906. 

Eicholsoh'  &  Levy,  for  appellant;  C.  Stuart 
Beattib,  of  counsel. 

Winston,  Payne  &  Stbawn,  for  appellee;  Edwakd 
W.  Everett,  of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Appellee  brought  in  the  Superior  Court  an  action 
of  assumpsit  to  recover  for  services  rendered  and  ex- 
penses incurred  by  him  under  an  alleged  contract  of 
employment  of  the  plaintiff  by  the  defendant,  and  re- 
covered a  judgment  for  $1,120.90,  from  which  the  de- 
fendant prosecutes  this  appeal. 

The  contention  of  the  plaintiff  was  that  August  23, 
1904,  he  was  employed  by  the  defendant  to  foreclosa 
two  mortgages  which  the  defendant  held  on  property 
of  the  Sun  Cloud  Mining  Company,  situated  near 
Kingman,  Arizona,  and  also  to  purchase,  for  the  de- 
fendanty  certain  mining  claims  theretofore  held  by  said 
mining  company  under  bond  and  lease,  and  that  no 
agreement  was  made  between  said  parties  as  to  plaint- 
iff's  compensation  for  such  services  in  either  of  said 
matters. 

One  of  the  contentions   of  the   defendant,  as   to 
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plaintiff's  claim  for  services  rendered  in  the  matter 
of  the  foreclosure  of  said  mortjjages  was,  that  such 
services  were  rendered  under  an  express  agreement 
made  between  plaintiff  and  defendant  that  plaintiff 
should  receive  for  foreclosing  said  mortgages  the  sum 
of  $200,  and  that  said  sum  was  paid  to  him  in  advance 
by  the  defendant,  and  as  to  plaintiff's  claim  for  serv- 
ices rendered  in  attempting  to  purchase  said  mining 
claims,  one  of  defendant's  contentions  was,  that  such 
services  were  rendered  to  said  miniug  company  under 
a  verbal  agreement  made  between  plaintiff  and  said 
company  July  4,  1904,  and  that  defendant  did  not  em- 
ploy the  plaintiff  to  purchase  said  claim  for  him,  or 
promise  or  agree  to  pay  plaintiff  for  any  services  that 
he  might  render  in  relation  to  the  purchase  of  said 
claims. 

Plaintiff  was  admitted  to  the  bar  in  New  York  in 
1896  and  claimed  that  in  1904  he  was  still  a  citizjen  of 
New  York,  but  his  residence  was  in  Detroit,  Michigan. 
He  testified  that  he  removed  from  New  York  to 
Charleston,  South  Carolina,  in  1902,  went  from 
Charleston  to  Detroit,  where  his  mother  resided,  in 
October,  1903,  and  from  Detroit  to  his  ranch  in  Ari- 
zona in  November,  1903. 

The  Sun  Cloud  Mining  Company  was  a  corporation 
of  which  defendant  was  president,  Garwood  vice-presi- 
dent and  Vary  secretary  and  treasurer.  Defendant, 
Garwood  and  Vary  resided  in  Chicago.  The  company 
had  a  mine  near  Kingman,  Arizona,  of  which  E.  P. 
Wheeler  had  charge.  In  May  or  June,  1904,  Wheeler 
employed  the  plaintiff,  who  was  then  in  Arizona,  to 
defend  a  suit  brought  against  the  company  in  Arizona, 
in  which  the  property  of  the  company  was  attached. 
Plaintiff  was  never  admitted  to  the  bar  in  Arizona,  but 
he  testified  that  he  filed  some  papers  in  the  attachment 
suit. 

June  30,  1904,  plaintiff  procured  from  Wheeler  the 
following  letter; 
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*' Kingman,  June  30,  1904. 
Db.  W.  H.  Vaby 

*  Sec'y  &  Treas.  S.  C.  G.  M.  Co., 
Chicago,  111. 

My  Dear  Doctor  : — 

This  will  introduce  Mr.  Hart,  our  attorney  in  the 
L.  &  W.  matter,  whom  I  have  written  you  about  and 
to  whom  we  are  deeply  indebted  for  saving  the  prop- 
erty here. 

Mr.  Hart  is  on  his  way  east,  but  stops  over  in 
Chicago  for  the  purpose  of  seeing  you  and  explaining 
the  situation  here. 

Any  courtesies  shown  him  will  be  greatly  appre- 
ciated by 

Yours  very  truly 

R.  P.  Wheeler.'' 

Plaintiff  presented  this  letter  to  Vary  July  4,  1904, 
and  on  the  same  day  plaintiff.  Vary  and  Garwood 
called  on  defendant  at  his  house.  Plaintiff  testified 
that  on  that  occasion  there  was  some  conversation 
about  said  mining  claims;  that  Wilson,  Garwood  and 
Vary  told  him  that  they  were  officers  of  said  mining 
company,  and  that  he  knew  that  they  represented  said 
company.  Plaintiff  was  then  employed  to  go  to  Ari- 
zona to  buy  said  mining  claims.  He  testified  that  he 
was  so  employed  by  the  defendant;  that  he  was  then 
employed  to  buy  said  claim,  **for  William  J.  Wilson.'' 

Defendant  testified,  upon  cross-examination,  that 
July  4th  plaintiff  made  an  agreement  with  said  mining 
company  to  go  to  Arizona  and  buy  said  miniug  claims 
for  the  company,  and  that  he  was  to  have,  as  his  com- 
pensation, the  difference  between  $10,000  and  the 
amount  he  had  to  pay  for  said  claims.  Defendant 
offered  in  evidence  his  checb  payable  to  plaintiff's 
order,  for  $400,  dated  July  8,  i904,  indorsed  by  plaint- 
iff, but  the  court  sustained  the  plaintiff's  objection 
to  the  check. 

Plaintiff  went  to  Arizona  and,  July  27th,  wrote 
[WTieeler  that  he  had  arranged  with  the  owners  of  said 
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nlaims  to  buy  said  claims  for  $6,000.  but  that  as  he 
was  preparing  to  close  the  deal  the  owners  received 
a  telegram  from  Vary,  stating  that  plaintiff '*  did  not 
represent  the  Sun  Cloud  interests  and  was  trying  to 
buy  the  mill  and  move  it  away;''  that  this  ended  any 
further  dealings  and  he  would  leave  for  Chicago  at 
once.  He  reached  Chicago  July  31st  and  presented  to 
the  Sun  Cloud  Mining  Company  his  bill  for  expenses 
to  that  date  amounting  to  $429,  and  asked  for  an  ad- 
ditional amount  of  $200.  Defendant  testified  that  he 
paid  him  the  $200  and  offered  in  evidence  his  check 
for  $200  dated  August  1,  1904,  payable  to  plaintiff's 
order  and  indorsed  by  him,  but  the  court  sustained 
plaintiff's  objection  to  the  admission  of  the  check. 

Plaintiff  was  in  Chicago  August  23rd  'and  met  de- 
fendant. Plaintiff's  testimony  was  that  defendant  then 
employed  him  to  foreclose  two  mortgages  that  defend- 
ant held  upon  the  property  of  said  mining  company, 
one  for  $5,000,  the  other  for  $6,000;  that  plaintiff  told 
defendant  that  it  might  be  necessary  to  file  a  petition 
in  bankruptcy  for,  or  against,  said  company;  that  de- 
fendant told  plaintiff  to  buy  for  him  certain  mining 
claims  that  had  been  imder  bond  and  lease  to  said 
mining  company,  if  he  could  get  them  for  $3,000  or 
less,  and  that  plaintiff  should  go  to  Arizona  at  once; 
that  defendant  then  paid  plaintiff  $200  and  that  he 
told  defendant  he  would  apply  $100  to  expenses  and 
$100  to  fees ;  that  he  told  defendant  that  he  could  not 
tell  what  his  charges  would  be  for  going  to  Arizona  to 
do  that  work,  but  they  would  be  reasonable;  that 
**I  said  I  would  like  a  memorandum  authorizing  me  to 
go  out  there  as  his  attorney  and  performing  these  serv- 
ices;" that  he  drew  up  a  memorandum  and  defendant 
signed  it.    Said  memorandum  is  as  follows : 

•     ^  **  Chicago,  Aug.  23,  1904. 

Austin  H.  Haet,  Esq., 
Kingman,  Ariz. 
Deab  Sib: 
I  hereby  authorize  you  to  act  as  my  attorney  in  pro- 
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ceedings  you  are  to  take  immediately  for  the  fore- 
closure of  the  mortgages  I  hold  against  the  property 
of  the  Sun  Cloud  Mining  Co.  and  also  to  take  the 
necessary  steps  for  negotiating  the  purchase  of  the 
mimng  claims  formerly  held  by  the  Sun  Cloud  Mining 
Co.  under  bond  and  lease. 

Yours  very  respectfully, 

Wm.  J.  WiLSOX.'' 

The  contention  of  appellee  is  that  the  above  mem- 
orandmn  is  a  ** contract  of  hire"  in  writing,  and  that 
,  therefore  no  evidence  of  previous  transactions  or 
conversations  in  relation  to  the  subject-matter  thereof 
was  admissible,  and  this  was  the  view,  apparently,  en- 
tertained by  the  trial  court,  for  upon  the  trial  the 
court  sustained  plaintiff's  objections  to  the  offer  of  de- 
fendant to  prove  by  Vary  and  by  Garwood  that  plaint- 
iff agreed  with  defendant  to  foreclose  said  mortgages 
for  $200,  and  also  his  offer  to  prove  by  Vary,  Garwood 
and  himself  that  July  4th,  at  defendant's  house,  be- 
tween plaintiff  on  one  part  and  the  Sun  Cloud  Mining 
Company  represented  by  and  acting  through  defend- 
ant, Garwood  and  Vary,  its  oflScers,  on  the  other  part, 
a  verbal  agreement  was  made  that  plaintiff  should  go 
to  Arizona  for  said  mining  company  and  buy  said 
claims  for  said  company  and  have,  as  his  compensation, 
the  difference  between  $10,000  and  the  amount  paid  by 
him  for  said  claims ;  that  he  returned  July  31st  and  re- 
ported that  he  had  been  unable  to  buy  said  claims, 
and  asked  that  he  be  allowed  something  in  addition 
to  his  expenses  for  his  work,  and  that  defendant,  as 
president  of  said  company,  then  made  him  a  present 
of  $200.  The  court  also  refused  to  permit  defendant 
to  ask  plaintiff,  on  cross-examination,  whether  upon 
his  return  to  Chicago  on  July  31,  1904,  he  did  not 
present  a  bill  to  the  Sun  Cloud  Mining  Company  for 
his  expenses,  and  ask  defendant  as  president  of  said 
mining  company  for  a  donation  of  something  for  his 
services,  although  he  did  undertake  the  work  on  a  con- 
tingent fee,  and  whether  defendant  did  not  say  in  re- 
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sponse  to  such  application,  *^We  do  not  feel  that  we 
owe  you  anything,  but  we  will  donate  you  $200  because 
of  your  failure  to  do  anything.'' 

Plaintiff  testified  in  chief  that  he  made  a  verbal 
agreement  with  defendant  on  August  23rd,  stated  its 
terms  and  testified  that  after  such  agreement  was 
made:  '^I  said  I  would  like  a  memorandum  author- 
izing me  to  go  out  there  as  his  attorney,''  and  that  he 
then  drew  up  the  memorandum  and  defendant  signed 
it.  Defendant  testified  to  the  making  of  a  verbal  agree- 
ment with  plaintiff  August  23rd,  in  relation  to  the 
foreclosure  of  the  mortgages,  and  that  after  the  agree- 
ment was  made  plaintiff  told 'him  of  the  trouble  he 
had  had  when  in  Arizona  before,  because  some  one  had 
told  the  owners  that  he  had  no  authority  to  act,  and 
that  plaintiff  then  prepared  said  memorandum  and 
defendant  signed  it. 

It  is  clear  from  the  testimony  that  the  agreement 
made  between  the  parties  on  August  23rd  was  verbal ; 
that  the  memorandum  in  question  is  not  a  memoran- 
dum of  the  agreement  then  made,  but  a  mere  memo- 
randum of  authority  asked  for  and  given  after  the  ver- 
bal agreement  had  been  made. 

The  defendant  was  entitled  to  great  latitude  in  his 
cross-examination  of  the  plaintiff  as  to  that  verbal 
agreement,  and  we  think  the  court  erred  in  limiting 
that  cross-examination  and  in  excluding  the  evidence 
offered  by  the  defendant  as  to  the  verbal  agreement 
between  the  parties. 

The  testimony  of  the  plaintiff  is  to  the  effect  that 
he  was  employed  by  the  defendant  July  4th  to  buy  said 
mining  claims  for  him;  that  this  contract  of  employ- 
ment was  renewed,  or  that  he  was  again  employed  by 
defendant  to  buy  said  claims  for  him  on  August  23rd, 
while  the  testimony  of  the  defendant  is  to  the  effect 
that  the  plaintiff  was  employed  by  said  mining  com- 
pany July  4th  to  buy  said  claims  for  said  mining  com- 
pany; that  no  new  agreement  in  relation  to  such  serv- 
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ice  was  made  between  plaintiff  and  defendant  on 
August  23rd. 

It  was  for  the  jury  to  say  whether  by  the  original 
agreement  of  July  4th,  plaintiff  was  employed  by  the 
mining  company  to  buy  said  claims  for  the  compajiy, 
or  by  defendant  to  buy  said  claims  for  himself;  and 
if  they  found  that  he  was  originally  employed  by  the 
mining  company  to  buy  said  claims  for  the  company, 
to  say  whether  that  agreement  was  canceled  or  set 
aside  and  a  new  agreement  made  August  23rd  between 
plaintiff  and  defendant,  by  which  defendant  employed 
plaintiff  to  buy  said  claims  for  himself,  and  the  evi- 
dence offered  and  excluded  which  tended  to  prove  that 
plaintiff  was  employed  July  4th  by  said  mining  com- 
pany to  biiy  said  claims  for  said  company,  should  have 
been  admitted. 

We  think  it  was  also  error  to  admit  the  testimony  of 
Messrs.  Gilbert  and  Lee  as  to  the  usual  and  customary 
charges  of  lawyers  for  such  services  as  plaintiff 
claimed  to  have  rendered  in  this  case.  The  services 
were  rendered  in  Arizona.  The  witnesses  are  mem- 
bers of  the  Chicago  bar,  familiar  with  the  charges 
usually  made  by  Chicago  lawyers  for  services  in  Chi- 
cago, but  wholly  ignorant  of  the  usual  charges  of 
Arizona  lawyers  for  services  rendered  in  Arizona. 

Under  the  evidence  the  court  erred  in  giving,  for 
the  plaintiff,  the  following  instruction : 

**The  court  instructs  the  jury  that  if  they  find  from 
a  preponderance  of  Evidence  that  the  defendant, 
William  J.  Wilson,  agreed  to  and  did  hire  the  plaintiff, 
Austin  H.  Hart,  to  foreclose  certain  mortgages,  and  to 
take  other  steps  necessary  for  negotiating  the  pur- 
chase of  mining  claims,  and  that  the  said  Hart  per- 
formed such  services,  then  the  jury  may  assess  as 
damages,  if  they  find  the  plaintiff  is  entitled  to  re- 
cover, the  usual,  reasonable  and  customary  charges 
for  such  services  as  are  shown  by  the  evidence.  And 
if  you  further  find  from  a  like  preponderance  of  the 
evidence  that  the  defendant  agreed  with  the  plaintiff 
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that  he  \^ould  pay  the  plaintiff's  necessary  disburse- 
ment by  him  made  in  performing  said  services,  then 
yon  should  find,  if  you  find  from  the  evidence  the 
plaintiff  is  entitled  to  recover  from  the  defendant, 
what  the  reasonable  and  necessary  expenses  of  the 
plaintiff  were,  and  assess  the  same  as  a  part  of  the 
damages  against  the  defendant  in  this  cause.'' 

The  testimony  for  the  defendant  tended  to  prove 
that  there  was  an  express  agreement  between  plaintiff 
and  defendant  that  plaintiff  should  foreclose  the  mort- 
gage for  $200,  and  that  he  was  paid  that  sum  in  ad- 
vance, and  also  that  there  was  a  special  contract  be- 
tween plaintiff  and  the  mining  company  that  he  should 
receive  as  his  compensation  for  buying  the  mining 
claims  the  difference  between  $10,000  and  the  amount 
he  paid  for  the  claims.  If  the  jury  believed  the  testi- 
mony of  defendant,  plaintiff  was  not  entitled  to  re- 
cover anything  for  his  services  in  relation  to  the  mort- 
gages, and  although  they  may  have  found  that  plaintiff 
was  employed  by  defendant,  personally,  to  .buy  said 
mining  claims,  still  if  they  found  that  he  agreed  to 
buy  said  claims  on  a  contingent  fee,  as  defendant  tes- 
tified, he  was  not  entitled  to  recover  for  his  serv- 
ices in  respect  to  said  claims.  But  by  the  instruction 
the  jury  were  told  that  if  they  found  that  the  de- 
fendant hired  the  plaintiff  to  perform  services  in  re- 
spect to  either  or  both  of  said  matters,  he  was  entitled 
to  recover  the  usual  customary  and  reasonable 
charges  therefor. 

For  the  errors  indicated  the  judgment  of  the  Su- 
perior Court  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Marguerite  Harmann  et  aK  t.  Gustayns  A.  Rose  et  al. 
Gen.  No.  12,719. 

1.  Tender — when  good.  A  tender  made  at  the  place  of  payment 
of  a  note,  being  of  sufficient  amount  and  In  the  character  of  coin 
required  to  be  paid,  is  good  and  will  defeat  a  foreclosure  pred- 

YOL.  CXXIX  23 
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icated   upon   non-payment,  notwithstanding  there  was  no  one   at 
the  place  of  payment  authorized  to  receive  the  money  so  tendered. 
2.     Tender — what   legal  effect  of.     A  good   tender,   kept   good, 
stops  the  running  of  interest  and  the  accruing  cf  costs. 

Foreclosure  proceeding.  Appeal  from  the  Circuit  CJourt  of  Cook 
county;  the  Hon.  Charles  M.  Walkeb,  Judge,  presiding.  Heard 
In  the  Branch  Appellate  Court  at  the  October  term,  1905.  Re- 
versed and  remanded  with  directions.  Opinion  filed  November  7, 
1906. 

John  H.  Rollins,  for  appellants, 
Arthxjb  W.  Underwood,  for  appellees. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  of  foreclosure  upon 
a  bill  filed  by  Gnstavns  A.  Rose  and  others,  appellees, 
against  Marguerite  Harmann  and  others,  appellants. 
The  trust  deed  set  out  in  the  bill  secured  a  principal 
note  for  $1,000  and  an  interest  note  for  $26.83,  both 
made  payable  in  gold  coin  of  the  United  States  of 
America  of  the  present  standard  of  weight  and  fine- 
ness, at  the  oflSce  of  Rose  &  Co.,  Chicago.  Both  notes 
matured  on  May  12,  1902. 

The  only  defense  to  the  proceedings,  and  the  only 
point  argued  on  this  appeal  by  appellants,  is  tender. 

The  cause  was  referred  to  a  master  in  chancery 
who  filed  a  report  recommending  a  decree  in  favor  of 
appellees,  and  the  court  entered  a  decree  in  accordance 
with  the  report.  The  decree  found  that  there  was  due 
$1,270.07  and  $100  solicitors'  fees  and  ordered  the 
premises  sold  for  these  amounts,  interest  and  costs. 

It  appears  from  the  testimony  of  both  sides  to  the 
controversy  that  shortly  before  three  o'clock  in  the  af- 
ternoon of  May  12,  1902,  the  day  of  the  maturity  of 
the  notes,  Mr.  MacLellan,  appellant,  and  Mr.  Koch 
went  to  the  office  of  Rose  &  Co.  to  pay  the  notes,  and 
offered  Mr.  Rose  of  Rose  &  Co.  twenty  $50  gold  cer- 
tificates and  $30  in  gold  coin  in  pajment  of  the  notes, 
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and  that  Rose  refused  to  receive  the  certificates  on 
the  ground  that  the  notes  were  payable  in  gold  coin 
and*  demanded  gold  coin  in  payment  of  the  notes. 
From  the  evidence  of  MacLellan  and  Koch  it  appears 
that  they  thereupon  told  Rose  that  they  would  at  once 
procure  the  gold  coin  for  him.  Within  half  an  hour 
thereafter,  or  shortly  after  three  o'clock,  Mr,  MacLel- 
lan and  Mr.  Koch  with  Mrs.  Harmann,  appellant, 
and  Mr.  Rausch  returned  to  the  ofl5ce  of  Rose  &  Co. 
with  $1,025  in  gold  coin  of  the  United  States  and  $1.83 
in  subsidiary  coin,  which  they  tendered  in  payment  of 
the  notes,  and  that  the  coin  was  put  upon  the  counter 
of  Rose  &  Co.  while  they  were  there.  The  clerk  in 
the  office  to  whom  Mrs.  Harmann  had  made  a  former 
payment  of  interest  on  the  same  principal  note,  and 
who  was  identified  as  G.  H.  Coney,  refused  to  take  the 
coin,  but  said  he  would  report  the  matter  to  Mr.  Rose. 
The  clerk  was  then  informed  that  the  money  would 
be  kept  at  the  office  of  Koch  &  Co.  for  Rose,  and  that 
it  could  be  had  at  any  time  by  calling  up  that  office. 
Mr.  Koch,  Mrs.  Harmann,  Mr.  MacLellan  and  Mr. 
Rausch  positively  and  directly  testify  to  the  offer  of 
the  gold  coin  at  the  office  of  Rose  &  Co.  Koch  further 
testified  before  the  master  that  he  had  had  the  gold 
in  his  office  from  that  day  and  that  he  had  it  with  him 
at  the  time  he  was  testifying.  It  further  appears  from 
the  record  that  at  the  request  of  the  solicitor  for  ap- 
pellees the  coin  was  emptied  out  of  a  bag  on  the  table 
and  inspected  by  counsel. 

On  behalf  of  complainants,  Landon  C.  Rose  testified 
to  the  tender  of  the  gold  r»,ertificates,  and  says  that  he 
remained  in  the  office  of  Rose  &  Co.  imtil  four  o'clock 
that  afternoon  and  that  there  was  no  other  tender 
made  that  day.  His  reason  for  saying  that  he  re- 
mained in  the  office  until  four  o'clock  on  that  day  was 
that  it  was  not  his  custom  to  leave  before  that  time. 

Mr.  Coney,  then  in  the  employ  of  Rose  &  Co.,  testi- 
fied to  the  tender  of  the  gold  certificates  and  the  re- 
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fusal  to  receive  them.  He  would  not  testify  that  he 
was  in  the  oflSce  the  rest  of  the  afternoon.  He  said 
he  was  in  and  out  all  day  and  that  no  other  tender 
was  made  that  afternoon.  He  did  not  remember  see- 
ing MacLellan  that  day. 

Gertrude  E.  Melcher  testified  that  she.  was  book- 
keeper and  cashier  for  Rose  &  Co.  and  that  the  gold 
certificates  were  refused  and  that  there  was  no  tender 
to  her  of  gold  coin  on  that  afternoon  or  to  anyone  else 
in  the  office,  to  her  knowledge. 

Upon  this  testimony,  positive  and  definite  on  the 
part  of  appellants,  and  indefinite  and  negative  on  the 
part  of  appellees,  upon  the  question  of  the  tender  of 
gold  coin  at  the  office  of  Rose  &  Co.,  but  corroborating 
the  testimony  of  the  witnesses  for  appellants  as  to 
what  preceded  the  tender  of  gold  coin,  we  are  of  the 
opinion  that  the  finding  of  the  decree  is  clearly  wrong. 
We  are  convinced  by  the  evidence  that  a  sufficient 
tender  of  gold  coin  was  made  at  the  office  of  Rose  & 
Co.  on  the  day  the  notes  fell  due,  and  the  fact  that 
there  was  no  one  present  who  would  take  the  money 
in  the  absence  of  the  payee  did  not  aflFect  in  any  way 
the  legal  eflFect  of  what  then  occurred.  Appellant, 
Marguerite  Harmann,  has  shown  .a  readiness  and  due 
effort  on  her  part  to  make  payment  of  the  notes  and 
that  she  has  kept  the  tender  good,  and  that  the  failure 
to  make  the  payment  was  through  no  fault  on  her  part. 
Southworth  v.  Smith,  7  Cush.  391 ;  Judd  v.  Ensign,  6 
Barb.  258. 

The  tender  stopped  the  interest.  Under  the  facts 
shown  by  the  record  appellant  should  not  be  com- 
pelled to  pay  the  interest  and  costs  so  long  as  she  was 
ready,  able  and  willing  to  pay  the  notes.  The  decree 
is  reversed  and  the  cause  remanded  to  the  Circuit 
Court  with  directions  to  dismiss  the  bill  at  complain- 
ant's costs  upon  defendants  keeping  the  tender  good; 
and  if  appellants  fail  to  keep  the  tender  good,  for  such 
further  proceedings  as  shall  be  equitable  and  just. 

Reversed  and  remanded  with  directions. 
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Henry  F.  Benton  t.  The  Delta  &  Pine  Laud  Go.  et  al. 

G«n.  No.  12.787. 

1.  DiMnrDnoN  of  becobd — when  suggestion  of,  must  he  made. 
The  suggestion  of  diminution  of  record  and  for  leave  to  supple- 
ment the  "short  record"  by  the  filing  of  a  complete  transcript, 
must  be  made  on  or  before  the  second  day  of  the  term  at  which 
it  is  required  that  the  appeal  shall  be  perfected,  and  where  the 
practice  in  this  respect  has  not  been  observed,  a  dismissal  will 
follow,  notwithstanding  the  parties  to  the  cause  had  stipulated  to 
the  completion  of  the  transcript 

Bill  of  interpleader.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  AxsXi  Chytbaus,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  -at  the  October  term,  1905.  Appeal  dis- 
missed.   Opinion  filed  November  7,  1906. 

John  S.  Goodwin  and  William  P*  Black,  for  appel- 
lant; 0.  W.  Kellogg,  of  counsel. 

EoBEBT  Eedfield,  f  or  appellees. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  prosecuted  by  Henry  F.  Benton, 
one  of  the  defendants  belcw,  from  a  decree  of  the  Su- 
perior Court  entered  July  7,  1905,  that  the  defend- 
ants interplead  pursuant  to  the  prayer  of  the  bill 
filed  by  appellee,  The  Delta  &  Pme  Land  Company, 
on  February  17,  1903. 

Motions  were  made  by  appellees,  Susan  D.  Benton 
and  The  Delta  &  Pine  Land  Company,  to  dismiss  the 
appeal,  and  the  motions  were  reserved  to  the  hearing. 

One  ground  urged  in  support  of  both  motions  is  that 
appellant  did  not  file  an  authenticated  copy  of  the 
record  and  decree  appealed  from  in  the  office  of  the 
clerk  of  this  court  on  or  before  the  second  day  of  the 
October  term,  1905,  of  this  court,  and  did  not  on  or 
before  the  second  day  of  said  October  term  obtain 
further  time  in  which  to  file  said  record. 
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More  than  twenty  days  intervened  between  the  last 
day  of  the  July  term  of  the  Superior  Court  at  which 
the  decree  was  entered  and  the  October  term  1905  of 
this  court. 

What  is  termed  by  the  clerk  of  the  Superior  Court 
as  a  ** transcript  of  the  short  record/'  consisting  of 
an  authenticated  copy  of  the  decree,  the  order  allowing 
the  appeal,  and  the  appeal  bond,  was  filed  in  this 
court  on  October  4, 1905.  No  order  was  obtained  from 
this  court  on  or  before  the  second  day  of  the  October 
term  1905,  extending  the  time  of  appellant  in  which 
to  file  the  **  record  of  the  order '*  within  the  meaning 
of  section  72  of  the  Practice  Act,  nor  was  any  motion 
entered  for  further  time  in  which  to  bring  in  and  file 
the  remaining  portion  of  the  record,  on  or  before  the 
second  day  of  said  October  term. 

On  January  5, 1906,  on  motion  of  appellant  for  leave 
to  file  an  additional  record  making  with  the  **  short 
record '*  filed  October  4,  1905,  a  complete  record  of 
the  case,  and  upon  a  stipulation  that  such  order  might 
be  made  by  the  other  parties  to  the  cause,  leave  to  file 
the  additional  record  was  granted,  and  the  additional 
record  was  filed  on  that  day. 

On  January  18,  1906,  and  on  January  31,  1906,  the 
motions  to  dismiss  the  appeal  were  filed  respectively. 

We  are  compelled  to  hold  on  the  authority  of  Furth- 
man  v.  McNulta,  182  111.  310,  and  Thomas  v.  O'Brien 
Lumber  Co.,  185  id.  374,  that  the  appeal  has  not  been 
perfected  in  accordance  with  section  72  of  the  Practice 
Act,  and  that  the  appeal  must  be  dismissed. 

It  is  insisted  on  behalf  of  appellant  that  the  stipula- 
tion of  appellees  that  the  order  of  January  5,  1906, 
might  be  entered,  relieved  appellant  from  the  effect  of 
non-compliance  with  the  provisions  of  the  statute  as 
to  the  time  in  which  a  transcript  of  the  record  must  be 
filed.  With  this  contention  we  cannot  agree.  Upon 
this  question  that  stipulation  has  no  bearing,  and  if  it 
had,  it  cannot  be  recognized  as  having  any  validity. 
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The  statute  is  peremptory  that  the  appeal  shall  be  dis- 
missed if  its  provisions  are  not  complied  with  in  ref- 
erence to  filing  the  record.  Chicago  Sash,  Door  & 
Blind  Mfg.  Co.  v.  Shaw,  39  Dl.  App.  260. 

We  do  not  think  that  because  the  complete  record 
was  on  file  before  the  making  of  the  motions  to  dismiss 
the  appeal,  these  motions  are  too  late,  under  the  prac- 
tice in  this  state.  Nor  do  we  think  these  motions 
were  made  too  late  because  not  made  until  the  dates 
named  above. 

The  appeal  is  dismissed. 

Appeal  dismissed. 


Jennie  X.  Strobil  t.  Union  Central  Life  Insurance  Com- 
pany et  al. 

Gen.  No.  12,757. 

1.  Intebpleadeb — when  proof  not  required  of  complainant  in 
IHU  of.  If  a  bin  of  Interpleader  Is  filed  in  due  form  and  the  de- 
fendants Interpose  answers,  respectively  claiming  the  fund  ten> 
dered  by  the  complainant,  no  proof  is  required  to  be  made  by  the 

'complainant. 

2.  Interplkadeb — when  it  does  not  appear  that  complainant* s 
action  brought  ahout  conflict  of  claifns.  A  contention  that  the  de- 
lay of  the  complainant  in  a  bill  of  interpleader  in  making  pay- 
ment brought  about  the  conflict  of  claims,  will  not  be  sustained 
where  it  appears  that  the  party  asserting  such  contention  had  not 
complied  with  the  reasonable  request  made  by  the  complainant 
at  the  time  the  conflict  arose. 

3.  Final  decree — what  is,  in  proceeding  instituted  by  hill  of 
interpleader,  A  decree  entered  upon  a  bill  of  interpleader  is  final 
and  appealable  as  to  the  complainant,  which  provides  that  the  de- 
fendants interplead,  that  the  complainant  pay  the  money  in  con- 
troversy into  court,  and  that  upon  such  payment  the  complainant 
be  dismissed  out  of  court  with  its  costs. 

Bill  of  interpleader.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Oscar  E.  Heard,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1905.  Affirmed.  Opin- 
ion filed  November  7,  1906. 
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Statement  by  the  Court,  The  appellee,  Union  Cen- 
tral Life  Insurance  Conrpany,  filed  its  bill  of  in- 
terpleader in  the  Circuit  Court  against  appellant,  Jen- 
nie M.  Strobil,  and  Ernest  V.  Johnson,  executor  of 
the  last  will  and  testament  of  Amos  T.  Griffin,  de- 
ceased. Complainant  sets  forth  that  it  is  an  Ohio  cor- 
poration authorized  to  do  business  in  the  state  of 
Illinois;  that  on  A^g^ist  12,  1902,  it  issued  a 
policy  of  insurance  for  $2,000  upon  the  life  of 
Amos  T.  Griffin,  payable  to  Griffin's  executors,  ad- 
ministrators or  assigns  within  sixty  days  after 
proof  of  death;  that  said  Griffin  died  on  Au- 
gust 23,  1904,  in  Cook  county,  Illinois,  while  the 
l^olicy  was  in  force;  that  after  the  policy  was  issued 
and  before  Griffin's  death  complainant  received 
through  the  mail  an  assi^mment  to  appellant  of  the 
policy  in  consideration  of  $2,000  borrowed  money, 
dated  September  4, 1902;  hhat  after  Griffin's  death,  ap- 
pellant notified  complainant  that  she  claimed  the  whole 
amount  of  the  policy,  and  on  October  3,  1904,  made 
proof  of  death,  and  that  she  is  now  threatening  suit 
against  complainant  for  the  money. 

That  on  October  11,  1904,  Ernest  V.  Johnson,  exec- 
utor of  the  will  of  said  Griffin,  made  proof  of  the  death 
of  Griffin  and  claimed  the  money  as  executor;  that 
said  Jolmson  also  notified  complainant  that  appellant 
had  no  interest  in  the  policy  and  demanded  the  amount 
thereof,  and  threatened  to  bring  suit  therefor. 

Complainant  denied  any  collusion  with  either  of  the 
defendants  and  offered  to  bring  the- money  into  court, 
and  prays  that  the  defendants  be  required  to  inter- 
plead. The  bill  is  supported  by  an  affidavit  that  com- 
plainant has  not  exhibited  its  bill  at  the  request  of 
the  defendants  or  either  of  them,  but  has  filed  its  bill 
to  avoid  loss  and  being  sued  or  molested  by  the  de- 
fendants who  are  threatening  suits  at  law  to  recover 
the  sum  of  money  mentioned  in  the  bill. 

Appellant  demurred  to  the  bill,  and  her  demurrer 
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being  overruled,  pleaded  thereto,  and  her  plea  being 
held  insnificient,  took  leave  to  let  it  stand  as  her 
answer.  In  her  plea  she  set  out  certain  facts  relating 
to  the  action  of  complainant  after  Griffin's  death; 
delay  in  sending  blanks  for  proofs  of  death ;  delay  in 
settling  the  insurance  after  she  had  made  proof  of 
death;  that  the  complainant  had  been  guilty  of  bad 
faith  and  collusion  with  Johnson,  executor,  and  had 
brought  about  the  conflicting  claims  because  of  its  de- 
lay in  paying  over  the  proceeds  of  the  policy  to  her, 
and  therefore  complainant  should  not  be  allowed  to 
jBle  its  bill. 

Appellee  Johnson,  as  executor,  answered,  denying 
that  the  assignment  of  the  policy  to  appellant  was  valid 
and  that  appellant  has  any  interest  in  the  policy;  de- 
nies that  Griffin,  deceased,  was  indebted  to  appellant, 
and  claimed  that  appellant  was  indebted  to  deceased 
at  the  time  of  his  death;  that  she  had  in  her  posses- 
sion and  control  large  amounts  of  property  belonging 
to  said  Griffin,  deceased,  and  that  on  the  day  of  his 
death  she  obtained  a  large  sum  of  money  from  him 
without  consideration,  and  that  the  assignment  of  the 
policy  was  obtained  by  fraud. 

Appellee  insurance  company  filed  its  replications 
to  the  answers,  and  the  court  without  requiring  any 
proof  entered  a  decree  requiring  the  defendants  to  in- 
terplead.   From  the  decree  this  appeal  is  prosecuted. 

Pease,  Smibtanka  &  Polkey,  for  appellant. 

Habby  a.  Daughebty,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  errors  relied  upon  for  reversal  are,  first,  an 
issue  having  been  made  by  the  bill  and  answer  of 
appellant,  the  case  should  have  been  set  down  for  hear- 
ing and  proofs  should  have  been  required  and  sub- 
mitted before  a  decree  of  interpleader  could  be  en- 
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tered ;  and  second,  from  the  bill  itself  it  appears  that 
the  insurance  company  delayed  from  October  3rd  un- 
til October  11th  in  paying  over  the  proceeds  to  appel- 
lant, whose  claim  for  the  insurance  money  during  that 
period  was  unchallenged  and  thus  brought  about  the 
conflicting  claims  by  its  delay. 

The  first  ground  of  reversal  urged  by  appellant  was 
disposed  of  in  Morrill  v.  Manhattan  Life  Insurance 
Co.,  183  111.  260,  adversely  to  appellant's  contention. 
The  court  (on  page  268)  say,  quoting  from  Balchen  v. 
Crawford,  1  Sandf.  Ch.  380: 

**In  an  interpleader  suit  the  complainant's  oflSce  is 
widely  different  from  that  of  a  complainant  in  an  or- 
dinary suit  in  equity  seeking  to  avoid  a  liability  or  to 
enforce  some  right  against  the  defendant.  Here  the 
complainant  comes  into  court  with  the  money  in  his 
hand  to  discharge  an  acknowledged  debt  which  he  is 
prevented  by  conflicting  claims  from  paying  to  either 
of  the  claimants  with  safety  to  himself.  His  duty  ap- 
pears to  be  at  an  end  when  he  has  brought  the  rival 
claimants  to  interplead  by  filing  answers  and  putting 
the  suit  at  issue.  It  is  true,  he  must  show  by  his  bill 
that  each  of  the  parties  claims  a  right,  else  he  makes 
out  no  case.  But  that  is  his  whole  case,  and  when  the 
court  sees,  by  the  respective  answers,  that  each  defend- 
ant has  made  such  claim,  I  can  see  no  well  grounded 
reason  for  putting  the  complainant  to  other  proof  of 
that  fact  against  the  opposing  defendants,  respect- 
ively. That  proof,  if  made  by  testimony,  would  con- 
sist almost  entirely  of  the  declarations  and  admissions 
of  the  respective  defendants,"  ete. 

Both  defendants  to  the  bill  claimed  the  fund  in  their 
answers.  Appellant  cannot  object  that  no  proof  was 
made  of  the  averments  of  the  bill  which  were  ad- 
mitted or  proved  by  the  answers. 

As  to  the  second  contention  of  appellant  it  appears 
from  her  answer  (Bee.  p.  27,  not  abstracted)  that  the 
appellee  insurance  company  in  its  letter  to  appellant 
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dated  September  14, 1904,  said:  **Iii  the  meantime  you 
should  furnish  proper  aflSdavit  to  establish  the  nature 
and  amount  of  the  indebtedness.  Please  advise  us 
what  this  is,  as  the  remaining  balance  should  be 
claimed  by  the  duly  appointed  executor  or  adminis- 
trator of  the  insured's  estate.'* 

With  this  reasonable  request  of  the  company  appel- 
lant refused  to  comply  in  her  letter  of  September  20, 
1904,  set  up  in  her  answer.  It  can  hardly  be  claimed, 
we  think,  in  view  of  these  and  other  letters  set  up  in 
her  answer  that  appellant's  right  to  the  fund  was  un- 
challenged from  October  3,  1904,  to  October  11,  1904. 
Taking  appellant's  answer  to  be  true,  we  find  no  merit 
in  the  contention  that  the  complainant  company  by  its 
delay  brought  about  the  conflict  of  claims. 

A  motion  was  made  by  appellee,  Union  Insurance 
Company,  to  dismiss  the  appeal  upon  the  ground 
that  the  order  or  decree  appealed  from  was  interlocu- 
tory and  not  final,  and  therefore  the  court  has  no  juris- 
diction to  entertain  the  same.  This  motion  was  re- 
served to  the  hearing. 

The  decree  appealed  from  was  a  final  decree  as  to 
the  appellee,  Union  Insurance  Company.    It  ordered 
the  defendants  to  interplead  and  that  the  company  pay 
the  money  in  controversy  into  court,  and  upon  such 
payment  released  the  company  from  all  further  lia- 
bility upon  or  under  said  insurance  policy,  and  that 
the  company  be  dismissed  out  of  court  with  its  costs. 
Having  brought  the  defendants  into    court    and  ob- 
tained the  relief  prayed  for,  the  company  had  no  fur- 
ther interest  in  the  case  and  nothing  more  to  do  in  it. 
This  constituted  a  final  decree  as  to  it.    From  this  de- 
cree an  appeal  could  be  prosecuted.    Morrill  v.  Man- 
hattan Life  Ins.  Co.,  supra;   Platte  VaUey  Bank  v. 
National  Bank,  155  HI.  250. 

The  motion  to  dismiss  the  appeal  is  denied. 

Finding  no  error  in  the  record,  the  decree  of  the  Cir- 

cult  Court  is  affirmed,  ^  ^ 

Affirmed. 
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Chieago  ft  Northwestern  Bailway  Company  y.  T.  F. 
Stroud  et  al. 

Gen.  No.  4,612. 

1.  Negligence — duty  of  person  injured  to  minimize  damages. 
The  law  imposes  upon  a  person  injured  by  the  negligence  of 
another  the  duty  to  make  reasonable  efforts  to  render  that  injury 
as  small  as  possible,  and  it  does  not  permit  him  to  recover  damages 
for  any  increase  of  loss  consequent  upon  a  failure  to  perform  that 
duty. 

2.  OvEBFLow — what  does  not  preclude  right  to  recover  damages 
arising  from.  The  owner  of  land  suffering  damages  from  inunda- 
tion caused  by  the  construction  of  ditches,  etc.,  by  a  railroad  com- 
pany, is  not  barred  from  a  recovery  because  of  his  failure  to  an- 
ticipate a  flood  and  to  protect  his  land  therefrom. 

3.  Crops — when  testimony  as  to  value  ofy  competent.  It  is  com- 
petent to  inquire  of  witnesses  what  was  the  market  value  of  crops 
at  the  time  of  the  destruction,  without  specially  incorporating  into 
the  question  put  to  such  witnesses  the  proposition  as  t»  whether 
or  not  such  crops  might  or  might  not  mature. 

Action  to  recover  damages  for  loss  oT  crops.  Appeal  from  the 
Circuit  Court  of  Whiteside  county;  the  Hon.  Fbank  D.  Ramsat, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1905. 
Affirmed.    Opinion  filed  November  9,  1906. 

S.  A,  Lyisdb  and  C.  C.  Johnson,  for  appellant 

H.  0.  Waed  and  E.  A.  Wooley,  for  appellees. 
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Per  Curiam.  The  judgment  in  this  case  was  orig- 
inally affirmed  in  an  opinion  by  Mr.  Presiding  Justice 
Vickers.  A  rehearing  was  afterwards  granted,  and 
the  cause  has  been  again  argued  orally.  Upon^a  re- 
consideration of  the  testimony  and  of  the  legal  ques- 
tions involved,  we  have  reached  the  same  general  con- 
clusion originally  announced.  We  have  in  a  few  re- 
spects modified  and  added  to  the  original  opinion  in 
matters  now  more  clearly  brought  to  our  attention, 
and  as  so  modified  we  adopt  it  as  expressing  our 
opinion,  as  follows : 

This  is  a  suit  brought  by  appellees  against  appellant 
to  recover  damages  for  loss  of  crops  upon  a  farm 
known  as  the  Stroud  farm,  claimed  to  have  been  occa- 
sioned by  floods  in  the  years  1902  and  1903.  The  farm 
is  situated  in  the  southeast  corner  of  Whiteside  county 
in  what  was  formerly  kno\^Ti  as  the  Winnebago  swamp, 
and  is  some  800  acres  in  extent.  Stroud  was  the  owner 
of  the  farm  and  Conroy  was  his  tenant,  they  being, 
at  the  time  in  question,  partners  in  the  management 
and  products  of  the  farm. 

Through  the  middle  of  this  farm,  running  in  a  west- 
erly direction,  is  the  so-called  Green  river,  which  is  a 
drainage  ditch,  dug  through  the  Stroud  farm,  about 
20  feet  wide,  but  at  the  time  in  question,  as  a  result  of 
the  caving  and  washing  of  its  banks,  from  60  to  70 
feet  wide.  This  ditch  furnishes  the  sole  outlet  for  the 
valley  to  the  east  of  the  Stroud  farm  for  a  distance  of 
35  miles  or  more.  Through  this  valley  is  drained  a 
large  area  of  country,  bemg  in  places  6  to  10  miles 
wide,  and  as  it  approaches  the  Stroud  farm  narrowing 
to  less  than  one  mile.  Substantially  all  the  water  that 
comes  into  the  valley  on  the  east  from  rains  and  floods 
passes  through  the  Stroud  farm. 

East  of  the  farm  the  Green  river  ditch  turns  towards 
the  north  side  of  the  valley  and  into  it  runs  the  Red 
Oak  ditch,  which  enters  the  valley  from  the  higher 
ground  on  the  south  about  12  miles  to  the  east,  flowing 
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in  a  westerly  direction  onto  the  Strond  farm,  crossing 
tinder  defendant's  railroad  about  60  rods  south  of  the 
Green  river,  where,  at  the  time  in  question,  it  then 
turned  to  the  north,  running  parallel  with  the  railroad 
and  emptying  into  Green  river  about  10  rods  west  of 
th«  railroad.  Two  other  ditches  empty  into  Green 
river  in  the  immediate  vicinity  of  the  Stroud  farm,  one 
on  the  north  about  §0  rods  east  of  the  farm,  known  as 
district  No.  2  ditch,  draining  territory  to  the  north  of 
Green  river  into  the  Green  river  ditch,  and  the  other 
on  the  south  of  the  Green  river  ditch  emptying  into  it 
immediately  at  the  east  line  of  the  farm,  known  as  the 
McGinnis  ditch,  which  lies  between  the  Green  river 
and  the  Red  Oak  ditches. 

In  the  times  of  flood  and  high  water,  and  especially 
in  1902,  the  Green  river  ditch  overflowed  its  banks ; 
and  the  water  backed  up  from  the  Green  river  ditch 
into  these  other  ditches  and  overflowed  out  on  the  land 
in  the  valley.  The  only  outlet  for  the  water  from  these 
ditches  and  for  the  drainage  of  the  territory  to  the  east 
and  the  north  is  through  the  Green  river  ditch  and 
across  the  east  part  of  Stroud's  farm,  and  through 
the  Bed  Oak  ditch. 

The  defendant's  railroad  was  constructed  over  this 
farm  in  the  summer  of  1901.  It  crosses  the  farm  about 
in  the  middle,  running'  in  a  generally  northerly  and 
southerly  direction.  Whtn  constructed  an  embank- 
ment 7  or  8  feet  high  was  built  requiring  the  use  of  a 
large  amount  of  dirt.  The  defendant's  right  of  way 
was  purchased  from  the  plaintiff  Stroud,  and,  origin- 
ally, was  125  feet  in  width.  In  the  conveyance  of  this 
right  of  way  was  included  the  right  to  excavate  and  re- 
move dirt  from  an  additional  strip  25  feet  in  width. 
Afterwards  an  additional  25  feet  on  the  west  side  was 
purchased  from  him.'  This  25  foot  strip,  from  which 
the  defendant  acquired  the  ricrht  to  remove  the  dirt, 
lay  on  the  east  side  of  the  defendant's  right  of  way, 
as  originally  conveyed  to  it,  and  about  midway  be- 
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tween  the  Red  Oak  and  Green  river  ditches  south  of 
Green  river,  but  not  extending  to  either  of  these 
ditches.  In  the  removal  of  the  dirt  in  making  the 
embankments  from  these  additional  strips  of  land,  as 
well  as  from  the  outer  portions  of  the  right  of  way, 
pits  were  created  on  each  side  of  the  railroad,  which 
were  about  30  to  35  feet  wide  and  about  3  feet  deep. 

The  original  deed  from  Stroud  to  the  railway  com- 
pany, conveying  the  125  foot  strip  for  its  right  of  way, 
and  the  right  to  excavate  and  remove  dirt  from  the  ad- 
ditional 25  feet,  was  made  in  1901,  bears  date  the 
9th  day  of  September,  1901,  and  was  acknowledged  on 
the  11th  day  of  October.  1901.  It  contains  release  and 
waiver  of  any  damages  to  Stroud's  lands  which  have 
been  or  may  hereafter  be  caused  by  reason  of  the  con- 
struction, maintenance  or  operation  of  a  railroad  on 
the  granted  premises.  The  deed  for  the  additional  25 
foot  strip  on  the  west  side  of  the  right  of  way  was 
dated  September  17,  1901,  acknowledged  March  27, 
1903,  and  contains  the  same  release  and  waiver  of 
damages. 

It  was  claimed  by  appellant,  and  there  was  evidence 
tending  to  show,  that  it  was  necessary  to  construct  the 
borrow  pits,  as  there  was  no  other  practical  way  to 
secure  the  earth  for  building  the  railroad  embank- 
ments in  low  land.  Appellant's  witness.  Dike,  stated  . 
as  to  this :  . 

*^It  is  the  usual,  ordinary  and  customary  way  of  con- 
structing railroad  embankments  by  excavating  borrow 
pits  on  either  side.'' 

As  originally  constructed  the  borrow   pits   on   the 
south  side  of  the  river  were  not  connected  with  the 
Green  river  ditch  on  either  side,  but  there  was  a  space 
of  from  25  to  30  feet  left  between  the  borrow  pits 
and  the  bank  of  the  Green  river  xJitch.    Subsequently, 
the  appellee  Stroud,  consented  that  appellant  might 
excavate  from  the  borrow  pit  south  of  the  river  on  the 
east  side  of  the  railroad  into  the  Green  river  ditch, 
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but  upon  certain  conditions  stated  in  the  letter  herein- 
after set  out.  Thereupon  appellant  excavated  a  chan- 
nel about  4  feet  wide  and  3  feet  deep  from  the  borrow 
pits  into  the  ditch. 

The  seasons  of  1902  and  1903  were  very  wet,  and  the 
rainfall  in  the  months  of  June,  July  and  August  in 
1902  in  this  vicinity,  and  particularly  in  this  district 
whose  sole  drainage  outlet  was  the  Green  river  ditch 
across  the  Stroud  farm,  was  extraordinary.  It  ap- 
pears that  in  May  the  rainfall  was  from  two  to  three 
inches  above  normal,  in  June  from  four  and  one- 
half  to  six  inches  above  normal,  and  in  July  from  four 
to-  seven  and  one  half  inches  above  normal.  The  re- 
ports of  the  rainfall  during  these  seasons  show  an  al- 
most incessant  rainfall,  as,  for  instance,  at  Dixon  on 
June  3,  1902,  the  rainfall  was  2.40  inches,  and  again 
at  Dixon  on  July  16th  and  July  18th,  the  rainfall 
on  each  occasion  was  from  2  to  2.26  inches.  The 
evidence  shows  that  this  general  territory  was  xmder 
water  in  June,  1902,  and  again  in  July,  and  later  still 
in  August.  There  were  successive  floods  overflow- 
ing the  lower  lands  to  a  depth  of  from  two  to  three 
feet,  and  drowning  out  all  the  crops. 

The  amended  declaration  on  which  the  case  was 
tried  in  the  court  below  is  in  three  coimts. 

In  the  first  count  the  charge  relates  to  an  alleged 
overflow  in  the  year  1902,  the  date  being  stated  as  the 
9th  day  of  June  of  that  year,  and  is,  that  in  the  con- 
struction of  the  defendant's  railroad  across  these 
premises  in  1901,  the  defendant  caused  a  great  fill  to 
be  made  for  its  roadway  and  on  each  side  of  said  fill 
negligently  constructed  large  borrow  pits,  and  in  the 
construction  thereof  negligently  opened  up  the  banks 
of  the  Green  river  and  Bed  Oak  ditches;  by  means 
whereof  water  was  caused  to  flow  into  these  borrow 
pits  and  onto  and  over  the  plaintiff's  land,  where  it 
would  not  have  otherwise  flowed,  thereby  destroying 
the  plaintiff's  crops,  hay  and  pasture/ 
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The  second  count  relates  to  an  alleged  overflow  in 
1903  and  charges  in  the  same  manner  as  in  the  first 
count  the  excavation  of  borrow  pits,  and  that  these 
borrow  pits  were  negligently  constructed  and  main- 
tained so  as  to  permit  water  from  these  two  ditches 
to  flow  into  the  borrow  pits  and  onto  the  plaintiff's 
land  which  would  not  have  otherwise  flowed  over  said 
land,  destroying  and  injuring  a  crop  of  corn. 

The  third  count  is  general  in  its  terms  so  far  as  the 
time  is  concerned,  but  is  based  upon  the  same  charges 
of  alleged  negligence  in  the  construction  of  the  bor- 
row pits  and  in  the  extension  thereof  through  the 
banks  of  these  two  ditches.  There  was  evidence  tend- 
ing to  show  that  subsequent  to  the  flood  in  the  early 
part  of  June  there  was  still  a  heavier  flood  in  July 
which  overflowed  the  entire  land,  causing  the  water 
to  run  over  the  banks  of  the  Green  river  ditch  at  dif- 
ferent places  onto  the  Stroud  farm  and  to  run  over 
the  highway  to  the  east  of  the  Stroud  farm. 

It  was  the  contention  of  the  appellant  that  the  con- 
struction of  its  railroad  and  of  its  borrow  pits  into 
the  Green  river  ditch  was  not  the  cause  of  the  over- 
flowing of  the  Stroud  farm,  but  that  the  overflow 
would  have  been  occasioned  in  the  same  manner  and 
to  the  same  extent  had  there  been  no  railroad  or  bor- 
row pits  at  that  point,  and  that  the  water  was  so  high 
and  the  flood  so  extensive  that  tha  water  overflowed  the 
banks  of  the  Green  river  ditch  onto  the  Stroud  farm 
and  would  have  found  its  outlet  onto  the  Stroud  farm 
in  the  same  manner  and  to  the  same  extent,  and  that 
this  was  true  not  only  in  June  but  later  in  July,  and 
that  no  crops  could  have  matured  on  the  Stroud  farm 
during  that  season.  The  defendant  contended  that 
Stroud  caused  these  borrow  pits  to  be  connected  with 
the  Green  river  ditch,  and  that  these  connections  were 
made  at  his  request  and  for  his  use  and  benefit. 

As  to  the  claim  of  overflow  in  1903,  and  damages 
resulting  therefrom,   the   defendant   contended   that 
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this  overflow  was  not  occasioned  in  any  way  by  the 
construction  of  its  railroad  and  borrow  pits,  and  that 
the  water  did  not  come  from  its  borrow  pit  on  the  east 
side  of  its  railroad  and  south  of  Green  river  ditch,  as 
claimed  by  plaintiffs,  onto  the  plaintiffs'  land,  but 
came  from  across  the  highway,  east  of  the  plaintiffs' 
land,  through  the  breaks  in  the  highway,  which  had 
resulted  from  the  floods  of  1902.  The  defendant  con- 
tended that,  under  the  deeds  to  it  from  Stroud,  no 
claim  for  damages  could  be  made,  either  by  Stroud  or 
Conroy,  on  account  of  overflow  in  1903. 

The  jury  brought  in  a  verdict  for  the  appellees  in 
the  sum  of  $2,967.17,  and  judgment  was  rendered  on 
the  verdict,  from  which  judgment  this  appeal  is  pros- 
ecuted. 

It  was  urged  upon  the  trial,  and  is  here,  that  the 
plaintiff  had,  not  only  by  the  conveyance  he  had  made 
to  the  defendant,  but  otherwise,  consented  to  the  con- 
struction of  the  Green  river  ditch,  and  borrow  pits 
in  connection  therewith,  and  other  work  done  by  it. 
Indeed,  it  was  urged  that  whatever  the  defendant  had 
done  in  this  regard  had  been  performed  at  the  re- 
quest of  the  plaintiff,  and  in  support  of  this  conten- 
tion the  following  letter  was  introduced: 

*' Kansas  City,  Mo.,  Sept.  20,  1901. 
J.  F.  Cleveland,  Land  Commissioner  0.  &  N.  W.  B. 

E.  Co.,  Chicago,  Illinois. 

Dear  Sir  :  You  may  extend  this  crossing  on  either 
side,  as  far  as  necessary,  beyond  your  right  of  way, 
provided  you  make  a  borrow  pit  between  that  and 
Green  river,  on  the  east  side,  that  will  bring  the  water 
back  that  will  be  on  the  level  with  the  low  water  mark 
in  Green  river.  In  other  words,  I  have  a  twelve  inch 
tile  directly  under  this  crossing  that  empties  into 
the  Bed  Oak  ditch,  under  the  bridge  west  of  your 
crossing;  and,  as  the  Bed  Oak  ditch  from  this  point 
west  is  rapidly  filling  up,  I  would  like  to  use  your 
borrow  pit  as  a  new  outlet  for  the  tile;  and  as  ttiere 
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is  little  or  no  fall  it  will  be  necessary  to  hold  this  bor- 
row pit  down  to  the  level,  and  some  device  arranged 
at  the  lower  end  to  prevent  flood-water  from  backing 
out  into  the  borrow  pit. 

I  desire  also  to  call  your  attention  to  the  fact  that 
yon  have  made  no  arrangement  for  me  to  get  onto 
forty  acres  of  land  south  of  this  and  south  of  the  Bed 
Oak  ditch  and  east  of  your  right  of  way. 

Suggest  that  you  arrange  for  a  low  bridge  east  of 
your  right  of  way  across  Bed  Oak.  I  have  also  an  in- 
distinct recollection  that  during  our  last  conversation 
something  was  said  to  the  effect  that  you  would  not 
care  to  take  a  deed  for  this  property.  I  did  not  un- 
derstand that  I  have  a  contract  with  you  for  this.  I 
think  I  have  been  quite  generous  with  reference  to 
the  right  of  way,  and  I  believe  you  wiU  send  me  check 
for  the  $571.50  and  let  me  retain  the  title  to  the  land. 

Yours  truly, 

T.  F.  Stkoud.'^ 

We  are  of  the  opinion  that  the  plaintiff  did  con- 
sent to  the  doing  of  that  which  the  defendant  did,  but 
that  such  consent  was  coupled  with  the  requirement 
that  some  kind  of  a  device  should  be  put  in  at  the 
lower  end  of  the  borrow  pit  to  prevent  the  flood-tide 
of  Green  river  backing  in  it.  As  the  defendant  did 
not  prepare  any  such  device,  it  is  responsible  for  the 
damage  which  ensued  from  such  failure.  It  is  also 
urged  by  appellant  that  the  plaintiff  was  bound  to 
put  in  some  such  device  if  the  defendant  did  not.  The 
law  does  impose  upon  a  person  injured  by  the  negli- 
gence of  another  the  duty  to  make  reasonable  efforts 
to  render  that  injury  as  small  as  possible,  and  it  does 
not  permit  him  to  recover  damages  for  any  increase 
of  loss  consequent  upon  a  failure  to  perform  that  duty. 
North  Packing  &  Provision  Co.  v.  Western  Union 
Telegraph  Co.,  70  HI.  App.  275-280;  American  & 
English  Encyclopedia  of  Law,  2nd  ed.,  vol.  8,  p.  605. 
Bat  we  do  not  think  the  above  mentioned  rule  applic- 
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able  to  the  facts  of  this  ease.  It  does  not  appear  that 
when  the  heavy  rain  came,  as  a  consequence  of  which 
appellee's  land  was  flooded,  there  was  anything  that 
appellee  could  then  have  done  to  have  prevented  the 
destruction  of  his  property.  We  do  not  regard  the 
rule  as  requiring  that  some  time  previous  he  should, 
in  anticipation  of  a  flood,  have  protected  his  premises 
from  the  risk  to  which  they  were  exposed  by  the  con- 
duct of  appellant. 

Appellant  complains  of  the  modification  of  the  fol- 
lowing instruction : 

*^If  the  jury  shall  find  from  the  evidence  that  prior 
to  the  construction  of  the  defendant's  railroad  the 
surface  waters  falling  upon  or  flowing  over  that  part 
of  the  plaintiff's  lands  lying  south  of  the  Green  river 
ditch  and  east  of  the  Red  Oak  ditch  naturally  gathered 
into  a  basin  near  said  Eed  Oak  ditch,  and  from  thence 
was  carried  or  discharged  through  a  channel  into  said 
Red  Oak  ditch,  from  whence  it  was  carried  and  dis- 
'•harged  into  said  Green  river  ditch,  and  that  in  times 
of  high  water,  the  water  from  said  Green  river  ditch 
would  back  up  in  said  Red  Oak  ditch  and  from  thence 
through  the  said  channel  above  described  and  over- 
'  flow  and  flood  the  plaintiff's  lands  to  the  same  extent 
that  after  the  construction  of  said  railroad  and  the 
borrow  pit  on  the  east  side  of  said  railroad  and  south 
of  the  Green  river  ditch  and  the  opening  thereof  into 
paid  ditch,  water  did  back  up  through  said  borrow  pit 
onto  said  land,  then  they  are  instructed  that  the 
plaintiffs  cannot  recover  m  this  case  because  of  any 
damage  to  or  loss  of  crops  occasioned  by  the  opening 
of  said  borrow  pit  in  said  ditch." 

As  given  it  was  modified  to  read  as  follows : 

**If  the  jury  shall  find  from  the  evidence  that  prior 
to  the  construction  of  the  defendant's  railroad,  the 
surface  water  falling  upon  or  flowing  over  that  part 
of  the  plaintiffs'  lands  lymg  south  of  the  Green  river 
ditch  and  east  of  the  Red  Oak  ditch,  naturally  gath- 
ered into  a  basin  near  said  Red  Oak  ditch,  and  from 
thence  was  carried  or  discharged  through  a  channel 
into  said  Red  Oak  ditch,  from  whence  it  was  carried 
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and  discharged  into  said  Green  river  ditch,  and  that 
in  times  of  high  water  the  water  from  said  Green  river 
ditch  would  back  up  in  said  Red  Oak  ditch  and.  from 
thence  through  the  said  channel  above  described  and 
overflow  and  flood  the  plaintiffs'  lands  to  the  same 
extent  that  it  did  after  Jthe  construction  of  said  rail- 
road and  the  opening  of  the  borrow  pit  complained  of 
on  the  east  of  said  railroad  and  south  of  the  Green 
river  ditch,  then  they  are  instructed  that  the  plaint- 
iffs cannot  recover  in  this  case  because  of  any  damage 
to  or  loss  of  crops  occasioned  by  the  opening  of  said 
borrow  pit  in  said  ditch." 

We  do  not  regard  the  modification  such  as  to 
justify  the  complaint  made  thereof.  Its  only  effect 
was  to  make  the  instruction  more  intelligible. 

Complaint  is  made  that  the  witnesses  who  testified 
for  the  plaintiffs  as  to  the  value  of  the  crops  de- 
stroyed were  allowed  to  testify  what  the  value  of  the 
crops  was  at  the  time  they  were  destroyed,  without 
being  required,  in  stating  such  value,  to  take  into  con- 
sideration the  fact  that  the  crops  might  never  prop- 
erly mature.  An  examination  of  the  questions  of 
which  appellant  complains  in  its  brief  shows  that  what 
was  asked  was  the  fair  market  value  ^*of  that  oat  crop 
at  that  time,"  and  of  ^^the  com  on  this  land,"  and 
other  like  questions.  This  required  the  witnesses  to 
take  into  consideration  all  the  facts  and  circum- 
stances as  they  existed,  and  the  probability  or  improb- 
ability that  the  crops  would  mature  was  a  matter 
which  the  witnesses  would  necessarily  take  into  con- 
sideration in  answering  the  questions.  But  if  it  were 
true  that  witnesses  for  the  plaintiffs  did  testify  as  to 
the  value  of  the  crops  at  the  time  of  the  flood  without 
being  required  to  take  into  consideration  the  possibil- 
ity that  the  crops  would  not  mature,  yet  we  do  not 
find  that  the  abstract  shows  any  such  objection  as 
is  now  made  was  made  at  the  examination  of  these 
witnesses.  Some  of  this  testimony  was  admitted 
without  any  objection  being  interposed.    The  rule  as 
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to  the  basis  upon  which  the  value  of  the  crops  was  to 
be  ascertained  is  well  stated  in  Chicago  &  Bock  Island 
E.  E.  Ccj.  V.  Ward,  16  111.  521,  at  page  553.  *^The 
measure  of  damages  in  this  case  imdoubtedly  is  the 
worth  of  the  crop  growing  at  the  time  it  was  de- 
stroyed, not  for  immediate  use  in  the  condition  it  then 
was,  but  with  a  view  to  the  use  of  the  ground  until  ma- 
turity, with  the  right  to  cultivate  and  harvest  the  com. 
This  is  ascertained  by  the  probable  amount  of  corn 
the  crop  would  produce  and  the  probable  value  of  the 
same  in  the  market  at  the  market  season,  deducting 
therefrom  the  necessary  cost  of  cultivating  and  har- 
vesting and  taking  the  same  to  market.  The  amount 
and  value  are  necessarily  hypothetical  and  an  opinion 
upon  them  can  only  be  formed  by  taking  into  consid- 
eration the  average  product  or  yield  of  like  crops  at 
the  place  and  under  like  circumstances,  and  the  aver- 
age value  of  com  in  the  market  at  the  place  and  time 
of  market,  and  taking  into  consideration  all  facts  tend- 
ing to  enlighten  the  mind  upon  these  points.  In  other 
words,  what  would  a  prudent  man  have  been  justified 
at  the  time  in  giving  for  the  crop,  with  a  view  to  its 
maturity,  with  the  right  to  cultivate  and  harvest  the 
same  and  to  have  it  reasonably  secure  from  destruc- 
tion while  maturing,  under  all  the  lights  the  facts 
capable  of  proof  would  afford  him  I"  See  also  the 
instruction  approved  in  Economy  Light  &  Power  Co. 
V.  Cutting,  49  HI.  App.  422. 

It  is  also  urged  by  appellant  that  while  the  water 
came  in  first  through  the  borrow  pit,  it  also  flowed 
over  the  highway  east  of  this  farm,  and  hence  that 
tliifi  land  would  all  have  been  flooded  and  this  injury 
would  have  been  inflicted  not  more  than  a  day  later, 
had  not  the  appellant  performed  the  work  it  did.  The 
jury  must  have  found  that  the  preponderance  of  the 
evidence  was  that  no  water  came  over  the  highway 
east  nor  over  the  south  dyke  of  Green  river  in  June; 
and  that  the  injury  inflicted  was  due  to  the  act  of  ap- 
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pellant  in  cutting  through  the  borrow  pit  in  the  Green 
river  without  putting  in  any  device  to  keep  back  the 
flood  of  waters.  The  evidence  is  such  that  we  would 
not  be  warranted  in  disturbing  that  conclusion,  nor 
can  we  say  that  the  jury  ought  to  have  found  the  other 
way. 

There  was  a  second  flood  in  July,  and  it  is  urged 
that  this  would  have  destroyed  the  crops  and  that 
therefore  defendant  is  not  liable  for  their  destruction 
in  June.  If  we  should  concede' (which  we  do  not)  that 
if  the  crop  without  anything  done  or  omitted  to  be 
done  by  appellant  or  that  could  have  been  done  by 
appellee  would  have  been  destroyed  by  the  July 
flood,  appellee  cannot  recover  for  the  destruction 
brought  by  the  June  flood,  still  we  are  of  the  opin- 
ion that  it  does  not  appear  that  if  the  crop  had 
not  been  injured  in  June  it  would  have  been  de- 
stroyed in  July.  Under  the  evidence  the  probabil- 
ity is  that  had  the  com  not  been  injured  in  June 
it  would  in  July  have  been  high  enough  so  that  it 
would  not  have  been  destroyed  by  the  flood  of  that 
month.  It  is  also  probable  that  had  the  oats  and  hay 
not  been  destroyed  in  June,  the  oats  would  have  been 
harvested  and  the  hay  would  have  been  cut  and  saved 
before  the  coming  of  the  July  flood.  The  court  in- 
structed the  jury  that  as  to  any  damage  which  would 
in  fact  have  been  inflicted  by  the  flood  in  July  the 
plaintiff  could  not  recover. 

While  the  case  is  not  free  from  difficulty,  we  are  of 
the  opinion  that  the  jury  were  fairly  instructed  and 
that  the  evidence  warranted  the  verdict  which  was 
rendered. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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Fidelity  &  Casualty  Company  of  New  York  y*  Emma  B. 

Morrison. 

Gen.  No.  4,685. 

1.  Insubancb — iohat  is  "accident  within  meaning  of  accident 
insurance  policy.  An  Injury  or  death  resulting  from  violent  means 
is  an  accident  notwithstanding  it  may  have  been  caused  or  con- 
tributed to  by  the  carelessness  of  the  person  injured  or  killed; 
such  injury  or  death  is  an  accident  unless  it  appears  to  have  been 
intentionally  brought  about. 

2.  Insurance — when  company  estopped  from  denying  that  death 
resulted  from  accidental  means.  An  insurance  company  is  es- 
topped from  contending  that  the  death  of  the  insured  did  not 
result  from  accidental  means  where,  by  direct  statements  made  in 
open  court  and  by  various  motions  and  proceedings  in  the  cause, 
it  admitted  that  it  was  liable  for  the  face  of  the  policy,  namely, 
$5,000,  but  denied  only  its  liability  for  an  additional  $5,000  pro- 
vided to  be  paid  under  the  terms  of  the  policy  where  death  re- 
sulted to  the  insured  from  accidental  means  while  he  was  riding 
upon  a  public  conveyance  propelled  by  steam. 

3.  Insurance — when  insured  "riding"  upon  puhlic  conveyance 
propelled  by  steam.  In  determining  whether  the  insured  at  the 
time  of  his  death  was  riding  upon  a  public  conveyance  propelled 
by  steam,  the  essential  question  is  to  determine  whether  he  be- 
came a  passenger  upon  such  train,  and  the  insured,  if  he  had  be- 
come such  passenger,  came  within  the  terms  of  the  policy  if  his 
death  resulted  while  seeking  to  board  such  train. 

4.  Liability — effect  of  admission  of,  hy  counsel.  An  admission 
by  counsel  of  a  specific  liability  excludes  the  necessity  of  proof 
to  establish  the  liability  so  admitted. 

Action  of  assumpsit  Appeal  from  the  Circuit  Court  of  DeKalb 
county;  the  Hon.  Linus  C.  Ruth,  Judge,  presiding.  Heard  in  this 
court  at  the  April  term,  1906.  Affirmed.  Opinion  filed  November 
9,  1906. 

O.  W.  Dynes  and  Fbank  M.  Cox,  for  appellant. 

Ela,  Gboveb  &  Graves,  for  appellee. 

Me.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

The  Fidelity  &  Casualty  Company  of  New  York 
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issued  to  Gilbert  W.  Morrison,  of  Chicago,  a  policy 
of  accident  insurance  wherein  his  sister,  Emma  B. 
Morrison,  was  named  as  beneficiary.    So  far  as  ma- 
terial   to    this    case    the    policy    insured    Morrison 
**  against  disability  or  death  resulting  directly  and 
independently  of  all  other  causes  from  bodily  injuries 
sustained   through   external,   violent   and   accidental 
means/'    Under  the  head  ** Accident  Payments"  it 
insured  him  in  the  sum  of  $5,000  and  provided  among 
other  things:    ^*If  death    shall    result  within  ninety 
days  from  said  injuries  the  company  will  pay  the 
beneficiary  hereinafter  named,  if  surviving,  five  thou- 
sand dollars/'    Under  the  heading  ** Double  Indem- 
nities'' it  provided:     *^0r  if  said  bodily  injuries  so 
received  by  the  assured  while  riding  on  a  passenger  ele- 
vator ;  or  as  a  passenger  in  or  on  a  public  conveyance 
propelled   by   steam,  compressed   air,  electricity    or 
cable,  and  provided  by  a  common  carrier   for  passen- 
ger service;      *      *      *     or  if  death  shall  so  result 
within  ninety  days  from  said  injuries  (received  as  de- 
fined by  this  paragraph)  the  company  will  pay  the 
beneficiary  hereinafter  named  ten  thousand  dollars." 
The  statement  attached  to  the  policy  gave  the  business 
of    Morrison   as  ** office,  traveling  and    estimating." 
During  the  period  covered  by  said  policy  and  on  the 
evening  of  December  26,  1904,  Morrison  started  from 
his  residence  in  Chicago  upon  a  journey  to  a  place 
in  Ohio.     He  went  to  the  Sixty-third  street  station 
I  of  the  Illinois  Central  Railroad,  intending  fo  there 
HaLe  a  suburban  train  and  go  north  to  the  general 
station  of  the  Illinois  Central  Eailroad  at  Twelfth 
street,  and  there  take  a  train  to  Ohio.    He  arrived  at 
the  Sixty-third  street  station  about  8 :30  p.  m.    It  had 
been  raining  and  was  foggy  or  misty.    The  ticket 
station  for  suburban  passengers  is  just  south  of  the 
sidewalk  on  the  street,  and  the  railroad  is  there  ele- 
vated above  the  street.    The  station  is  not  accessible 
to   the   general   public.     There    are   two    turnstiles 
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through  which  persons  can  pass,  one  Which  turns 
outward  and  permits  persons  within  the  station 
access  to  the  street,  and  the  other  which  permits  in- 
tending passengers  to  enter  the  station  grounds.  This 
is  directly  at  the  ticket  seller's  window.  Morrison 
applied  for  and  purchased  a  ticket  from  that  point 
to  the  Twelfth  street  depot.  He  inquired  of  the 
ticket  agent  for  his  train,  was  told  it  was  due  or  about 
due,  passed  through  the  turnstile  in  front  of  the 
agent,  and  passed  rapidly  up  the  steps  which  led  to  the 
platform  for  through  trains.  Through  trains  are  pro- 
vided with  steps  by  which  passengers  ascend  and  de- 
scend from  the  cars.  The  suburban  platform  is  ele- 
vated still  above  that,  and  Morrison  passed  up  the 
steps  to  the  suburban  platform.  The  suburban  cars 
had  no  steps,  but  their  platform  was  on  a  level 
with  the  platform  of  the  suburban  station.  The  car 
platform  extended  out  from  the  car  eleven  inches, 
and  to  within  some  four  inches  of  the  station 
platform.  There  was  on  each  side  of  this  exten- 
sion platform  of  the  car  a  hand  railing  three  feet 
and  five  inches  high  which  extended  out  one  inch 
less  than  the  car  platform.  There  was  an  electric 
arc  light  upon  the  platform  and  other  small  lights. 
The  station  platform  was  very  long.  Morrison  came 
up  on  the  north  end  of  the  station  platform.  There 
was  a  hand  railing  between  the  stairs  upon  which 
he  so  traveled  to  the  suburban  station  platform  and 
the  train,  which  terminated  in  a  post  six  feet  and 
eight  inches  south  of  the  north  end  of  the  station 
platform  and  thirteen  inches  from  its  outer  edge. 
The  facts  so  far  stated  are  substantially  undisputed. 
When  Morrison  arrived  upon  the  station  platform  he 
was  running  and  carrying  a  satchel  weighing  tw,enty- 
five  or  thirty  pounds.  The  train  he  wished  to  take 
had  arrived  and  discharged  its  passengers  and  had 
commenced  moving,  and  Morrison  attempted  to  get 
upon  it.    At  the  point  where  he  started  to  get  upon  it 
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he  was,  according  to  some  of  the  witnesses,  eighteen 
to  twenty-five  feet,  and  according  to  others,  only  five 
or  ten  feet,  south  of  the  iron  post  referred  to.    The 
evidence  is    conflicting   as   to   what   then   happened. 
There  was  testimony  tending  to  show  that  the  train 
had  then  moved  about  the  length  of  one  car.    There 
was  evidence  that  it  was  going  twelve  or  fifteen  miles 
per  hour.    When  the  conductor,  after  Morrison  had 
been  hurt,  pulled  the  bell  to  stop  the  train,  the  con- 
ductor was  of  opinion  the  car  was  then  running  twelve 
miles  per  hour.    There  was  evidence  from  which  the 
jury  might  find  that  Morrison  attempted  to  board  the 
car  eighteen  to  twenty-five  feet  south  of  this  post,  and 
that  it  had   not   then   attained   the   speed  of  twelve 
miles  per  hour.    The  car  was  provided  on  each  side 
with  iron  gates  which  when  closed  prevented  any  one 
from  getting  upon  the  car.    The  iron  gates  on  the  op- 
posite side  of  the  car  were  closed.    Those  on  the  side 
next  the  platform  were  open,  and  the  evidence  seems 
to  show  that  they  were  kept  open  during  the  entire 
trip  towards  the  city.    There  is  evidence  to  show  that 
Morrison  took  hold  of  the  front  railing  of  the  front 
platform  of  a  car  and  placed  one  foot  upon  the  plat- 
form of  the  car,  and  other  evidence  tending  to  show 
that  he  got  hold  of  the  raiding  of  the  car  and  raa  along 
by  the  side  of  the  car  without  getting  his  foot  upon 
it.    When  he  reached  the  iron  post  his  body  or  his 
satchel  struck  the  post  and  he  was  thrown  off  the  tram 
to  the  platform,  betvreen  the  post  and  the  car,  and  at- 
terwards  the  projecting  car  platform  at  the  rear  ot 
that  car  struck  hun  and  knocked  him  under  the  stair 
raUing  and  down  the  stairway.      Immediately  there 
was  an  outcry,  and  the  train  was  stopped  after  pro- 
ceeding less  than  a  car  length  further.    Morrison  was 
taken  in  an  ambulance  to  a  hospital,  and  ched  next  day 
from  the  injuries  so  received.      Emma  B.  Morrison, 
the  beneficiary,  brought  this  suit  ^ipon  the  policy  to 
recover  the  double  indemnity    specified  therein,   and 
filed  an  appropriate  declaration,  to  which  def endaixt 
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pleaded  the  general  issue.  There  was  a  jury  trial. 
Plaintiff  had  a  verdict  and  a  judgment  for  $10,405.52, 
the  $405.52  being  interest.  The  insurance  company 
prosecutes  this  appeal,  and  contends  that  the  death  of 
Morrison  was  not  caused  by  accidental  means  within 
the  meaning  of  this  policy,  and  that  said  injuries  were 
not  received  by  him  while  he  was  riding  as  a  passen- 
ger on  said  train. 

If  the  question  whether  Morrison  *s  death  was  the 
result  of  accidental  means  within  the  meaning  of  this 
policy,  is  presented  for  decision  upon  this  record,  there 
is  much  authority  for  answering  the  question  in  the 
affirmative.  The  only  ground  for  arguing  that  his 
death  was  not  due  to  accidental  means  is  the  claim 
that  the  evidence  shows  Morrison  was  negligent  in 
attempting  to  board  the  car  while  in  motion.  In  Mu- 
tual Accident  Association  v.  Barry,  131  U.  S.  100,  the 
policy  there  in  suit  insured  against  death  from  bodily 
injuries  effected  through  external,  violent  and  acci- 
dental means,  and  the  insured  jumped  from  a  plat- 
form to  the  ground  beneath,  and  received  such  injuries 
that  he  died  nine  days  later.  One  question  was 
whether  his  death  was  accidental.  The  court  said :  **It 
must  be  presumed,  not  only  that  the  deceased  intended 
to  alight  safely,  but  thought  that  he  would.  The  jury 
were,  on  all  the  evidence,  at  liberty  to  say  that  it  was 
an  accident  that  he  did  not.''  In  Schneider  v.  Provi- 
dent Life  Ins.  Co.,  24  Wis.  28,  the  court  said:  **A 
very  large  proportion  of  those  events  which  are  uni- 
versally called  accidents  happen  through  some  care- 
lessness of  the  party  injured  which  contributes  to 
produce  them.  Thus,  men  are  injured  by  the  care- 
less use  of  firearms,  of  explosive  substances,  and  ma- 
chinery, the  careless  management  of  horses,  and  in  a 
thousand  ways  where  it  can  readiJy  be  seen  afterward 
that  a  little  greater  care  on  their  part  would  have  pre- 
vented it.  Yet  such  injuries,  having  been  unexpected, 
and  not  caused  intentionally  or  by  design,  are  always 
called  accidents,  and  properly  so.    *     *     •      There 


Second  Disteict— A.  D.  1906.  365 

Fidelity  ft  Casualty  Co.  of  N.  Y.  v.  Morrison. 

is  nothing  in  the  definition  of  the  word  that  excludes 
the  negligence  of  the  injured  party  as  one  of  the  ele- 
ments contributing  to  produce  the  result.  An  accident 
is  defined  as  *an  event  that  takes  place  without  one's 
foresight  or  expectation;  an  event  which  proceeds 
from  an  unknown  cause,  or  is  an  unusual  effect  of  a 
known  cause,  and  therefore  not  expected.'  '*  In  Provi- 
dent Life  Ins.  &  Inv.  Co.  v.  Martin,  32  Md.  310,  it  is 
said :  **Nor  is  it  a  good  defense  that  the  accident  was 
caused  by  the  mere  carelessness  or  negligence  of  the 
assured.  •  •  •  Here  the  liability  is  created  by 
contract,  one  of  the  chief  objects  of  which  was  to  pro- 
tect the  assured  against  his  own  mere  carelessness  or 
negligence.  •  •  •  The  terms  of  the  exception," 
(wilfully  exposing  himself  to  any  unnecessary  danger 
or  peril)  *^show  that  all  accidents  resulting  from  mere 
carelessness  or  negligence  are  insured  against.  The 
observance  of  due  care  and  diligence  on  the  part  of  the 
assured  is  no  element  of  the  contract  on  his  part,  and 
can  in  no  way  affect  the  right  of  action  thereon."  In 
Freeman  v.  Travelers'  Ins.  Co.,  144  Mass.  572,  it  is 
said :  *  *  By  the  use  of  the  word  ^  accidental, '  injuries  to 
which  the  negligence  of  Murray  contributed,  are  not 
excluded  from  the  protection  of  the  policy."  1  Am. 
&  Eng.  Ency.,  2nd  ed.,  291,  defines  ** accident"  in  such 
a  policy  as  **the  happening  of  an  event  without  the  aid 
and  design  of  a  person,  and  which  is  unforeseen." 
And  on  page  294  it  is  said:  ^^The  definition  does  not 
exclude  an  injury  caused  in  part  by  the  negligence  of 
the  assured."  In  2  May  on  Insurance,  4th  ed.,  sec. 
526-7,  pp.  1244-1250,  speaking  of  a  case  where  the 
policy  insured  against  any  accident  while  traveling  by 
public  or  private  conveyance,  the  author  says:  '*No 
doubt  all  the  parts  of  a  train  of  cars  constitute  the 
conveyance,  and  unless  the  insured  is  restricted  by 
the  terms  of  the  contract  to  some  particular  part,  it 
would  seem  that  whoever  holds  a  ticket  may  recover, 
without  reference  to  the  particular  part  of  the  convey- 
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ance  he  may  have  been  on  at  the  time  of  the  accident. 
If  he  be  anywhere  on  the  conveyance — even  though 
negligently,  yet  without  misconduct  or  fraud, — at  the 
time  of  the  accident,  he  is  within  the  terms  of  the  con- 
tract/' In  4  Cooley's  Biiefs  on  Insurance,  3156,  it 
is  said:  **An  effort  which  is  not  the  natural  or  proba- 
ble consequence  of  the  means  which  produce  it,  an 
effect  which  does  not  ordinarily  follow,  and  cannot  be 
reasonably  anticipated  from  the  use  of  such  means, 
an  effect  which  the  actor  did  not  intend  to  produce, 
and  which  he  cannot  be  charged  with  the  design  of  pro- 
ducing, is  produced  by  accidental  means/*  Healey  v. 
Mutual  Accident  Association,  133  HI.  556;  Trav- 
elers' Ins.  Co.  V.  Ayers,  217  III.  390;  Central  Ac- 
cident Ins.  Co.  V.  Bembe,  220  HI.  151;  Western  Com- 
mercial Travelers'  Association  V.  Smith,  40  L.  B.  A. 
658;  Fidelity  &  Casualty  Co.  v.  Johnson,  30  L.  B.  A. 
206,  and  note  in  which  the  cases  are  collected,  in  most 
of  which  the  general  rule  seems  to  be  maintained  that 
an  event  which  takes  place  without  the  foresight  or 
expectation  of  the  person  affected  thereby  is  an  acci- 
dent, within  the  meaning  of  such  a  policy,  and  that  it 
is  none  the  less  an  accident  because  of  the  negligence 
of  the  person  insured.  There  is  no  proof  which  would 
warrant  a  finding  that  Morrison  intended  to  commit 
suicide,  or  expected  to  be  thrown  from  the  train. 
There  is  nothing  to  show  that  he  knew  that  the  post 
and  stair  railing  were  near  enough  to  the  train  so  that 
he  was  in  danger  of  striking  them.  The  fair  intend- 
ment from  his  conduct  is  that  the  event  was  entirely 
unforeseen  and  unexpected  by  him.  It  was,  therefore, 
the  result  of  accidental  means,  within  the  foregoing 
authorities. 

But  appellee  contends  that  upon  this  record  appel- 
lant is  estopped  from  claiming  that  Morrison  did  not 
meet  his  death  by  accidental  means.  At  the  trial  Mr. 
Grover  was  of  counsel  for  appellee  and  Mr.  Cox  for 
appellant,  and  soon  after  the  introduction  of  proofs 
began  the  following  colloquy  took  place: 
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**The  Court:  As  I  understand  it  there  is  no  con- 
troversy here  except  as  to  whether  the  plaintiff  is  en- 
titled to  recover  $5,000  or  $10,000. 

*^Mr.  Grover:  And  legal  interest  thereon  from  the 
date  the  proofs  of  loss  were  made. 

**Mr.  Cox:  Well,  we  don't  want  to  admit  that,  but 
we  contend  that  th6  plaintiff  is  not  entitled  to  $10,000. 

**The  Court:  I  don't  want  any  misunderstanding; 
that  is  correct,  is  it?  The  real  question  we  are  trying 
is  whether  the  plaintiff  is  entitled  to  $5>000  or  $10,000, 
with  interest? 

*  *  Mr.  Cox :    That  is  correct. ' ' 

This  admitted  every  fact  required  to  establish  a 
liability  for  $5,000  under  the  single  indemnity  clause 
of  the  policy,  and  appellee  was  not  required  to  offer 
any  proof  to  establish  such  liability.  This  admission 
was  repeated  in  many  ways  during  the  trial.  At  the 
close  of  appellee's  evidence  in  chief  appellant's  at- 
torney moved  the  court  to  instruct  the  jury  to  find  the 
issues  for  the  plaintiff  and  assess  the  plaintiff's  dam- 
ages at  $5,000  with  interest,  and  submitted  a  lengthy 
written  motion  to  that  effect  and  a  written  instruction 
directing  the  jury  to  find  the  issues  for  the  plaintiff 
and  to  assess  the  plaintiff's  damages  at  the  sum  of 
$5,000  with  interest  thereon  at  the  rate  of  5  per  cent, 
per  annum  from  the  second  day  of  February,  1905, 
which  instruction  was  refused.  Again,  at  the  close 
of  all  the  evidence,  appelJ ant's  attorney  presented  a 
like  written  motion  together  with  a  like  written  iq- 
struction,  and  requested  the  court  to  give  it  to  the 
jury,  which  was  refused.  Appellant  requested  and  the 
court  gave  the  jury  its  instruction  number  5  to 
the  effect  that  if  the  jury  found  from  the  evidence 
that  Morrison  attempted  to  board  said  train  when 
moving  twelve  to  fifteen  miles  per  hour,  and  while 
in  the  act  of  attempting  to  board  it  was  struck  by  said 
post  and  thereby  thrown  to  the  station  platform  and 
thereby  received  the  injuries  complained  of,  then  the 
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jury  should  find  the  issues  for  the  plaintiflF,  and  assess 
the  plaintiff's  damages  at  the  sum  of  $5,000  only,  with 
interest  thereon  from  the  second  day  of  February, 
1905.  Appellant  requested  and  the  court  gave  its  in- 
struction number  7,  which  told  the  jury  that  if  they 
believed  from  the  evidence  certain  things  set  out  in  the 
instruction,  then  as  a  matter  of  law,  under  the  policy 
sued  on,  Morrison  was  not  a  passenger  in  or  on  said 
car,  and  the  jury  should  find  the  issues  for  the  plaint- 
iff and  assess  the  plaintiff's  damages  at  $5,000  only 
with  interest,  etc.  Appellant  requested  and  the  court 
gave  its  instruction  number  13  which,  after  telling  the 
jury  what  plaintiff  was  required  to  prove  in  order 
to  recover  double  indemnity,  concluded  as  follows: 
*^And  if,  after  considering  all  the  evidence,  you  be- 
lieve plaintiff  has  failed  to  make  such  proof,  then  you 
should  find  the  issues  for  the  defendant  as  to  said 
double  indemnity  or  sum  of  money  in  excess  of  said 
$5,000  and  interest,  and  as  to  said  single  indemnity 
you  should  find  the  issues  for  the  plaintiff  and  assess 
the  damages  at  $5,000  and  interest  thereon.''  Appel- 
lant's instruction  number  14  was  given  and  conceded 
a  liability  for  $5,000  and  interest.  Appellant  re- 
quested and  the  court  refused  various  instructions, 
among  which  its  instruction  number  3,  if  given  would 
have  directed  a  verdict  for  plaintiff  for  $5,000  and  in- 
terest, and  also  its  instruction  number  4,  which  con- 
tained among  other  things  this  language:  *^As  to  the 
first  insurance  against  death  the  amount  of  insurance 
is  $5,000,  and  as  to  this  amount  the  defendant  makes  no 
defense,  but  admits  its  liability  for  that  amount  with 
interest."  .Appellant's  refused  instructions  numbered 
6,  8,  9, 15,  16, 17, 18,  19,  and  20,  each  required  the  jury 
to  find  for  the  plaintiff  in  the  sum  of  $5,000  and  in- 
terest. Appellant  also  assigns  for  error  in  this  court 
the  failure  of  the  court  to  give  its  instructions  afore- 
said, requested  at  the  close  of  appellee's  proofs  and  at 
the  close  of  all  the  proofs,  to  find  for  the  plaintiff  in 
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The  concession  so  made  by  appellant  upon  the  trial 
also  disposes  of  many  errors  alleged.  As  Morrison 
ran  up  the  steps  to  the  station  platform,  Kelly,  a  pas- 
senger just  leaving  the  platform,  called  out  to  him 
urging  him  not  to  attempt  to  get  upon  the  train.  The 
court  refused  to  admit  the  words  which  Kelly  said. 
This  evidence  could  only  have  been  competent  as  tend- 
ing to  show  negligence  in  Morrison  if  he  heard  Kelly, 
as  to  which  there  is  no  proof.  But  as  the  question  of 
Morrison's  negligence  was  immaterial,  and  it  had  been 
conceded  that  his  death  was  due  to  accidental  means, 
these  expressions  by  Kelly  were  not  competent.  They 
had  no  bearing  on  the  question  whether  Morrison, 
when  afterwards  injured,  was  riding  as  a  passenger  on 
the  train.  The  court  refused  to  admit  proof  of  a  state- . 
ment  made  by  Morrison  while  in  the  ambulance  on  the 
way  to  the  hospital  to  the  effect  that  it  was  foolish  for 
him  to  try  to  get  upon  the  train.  This  proof  was  also 
immaterial,  after  the  admission  made  by  appellant. 
The  failure  to  refer  to  accidental  means  in  appellee's 
given  instructions  was  for  the  same  reason  proper,  and 
many  of  appellant's  refused  instructions  were  prop- 
erly refused,  because  they  still  sought  to  submit  to  the 
jury  the  question  whether  Morrison's  death  was  due 
to  injuries  caused  by  accidental  means,  so  far  as  that 
bore  upon  the  liability  for  double  indemnity. 

Was  Morrison  riding  as  a  passenger  in  or  on  this 
train  at  the  time  he  was  hurt?  Much  stress  has  been 
laid  by  appellant  on  the  word  ** riding,"  and  its 
omission  from  certain  instructions  given  at  plaintiff's 
request  is  urged  as  error.  The  train  was  in  motion, 
and  Morrison  was  seeking  to  ride  upon  it,  and  if  he 
was  on  it  he  was  necessarily  ** riding"  on  it.  The 
material  question  is  whether  he  was  a  passenger  on 
the  train.  He  had  started  on  a  journey.  He  came  to 
the  ticket  office  at  the  entrance  to  the  railroad  grounds 
there.  A  turnstile  excluded  the  general  public.  He 
applied  for  a  ticket  to  the  12th  street  station,  and  it 
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was  delivered  to  him  and  he  paid  for  it.  He  asked, 
the  ticket  agent  as  to  his  train,  and  was  told  it  was 
just  due  or  about  due.  He  passed  through  the  turn- 
stile into  the  station  in  the  presence  of  the  ticket  agent. 
There  was  a  device  by  which  the  ticket  agent  could 
control  the  turnstile  and  prevent  its  use,  but  this  was 
not  locked.  The  agent  permitted  him  to  enter  in  order 
to  become  a  passenger.  He  passed  up  to  the  platform 
for  local  suburban  trains.  His  sole  purpose  in  going 
there  was  to  become  a  passenger.  When  he  reached  the 
upper  platform  the  train  had  just  started.  The  train- 
men estimated  the  speed  of  the  train  at  the  time  at 
from  twelve  to  fifteen  miles  per  hour.  There  were,  how- 
ever, facts  and  circumstances  shown  from  which  the 
jury  might  well  conclude  its  speed  was  much  less  at 
the  time  Morrison  started  to  get  on.  Each  car  was 
fifty-one  feet  and  ten  inches  long,  from  end  to  end  of 
its  platform.  The  conductor  shows  that  Morrison's 
attempt  to  get  on  was  made  at  the  front  end  of  the 
third  car,  that  Morrison  was  then  fifteen  to  twenty- 
five  feet  south  of  the  north  end  of  the  station  plat- 
form, and  that  the  head  car  had  stopped  near  the  north 
end  of  that  platform.  It  follows  that  if  the  conductor's 
estimate  was  correct  the  train  had  only  traveled 
eighty  or  eighty-five  feet  when  Morrison  attempted  to 
get  on.  Though  its  speed  may  have  continued  to  in- 
crease till  Morrison  had  been  struck  twice  and  had 
fallen  or  been  thrown  down  the  stairway,  yet  the  en- 
gineer.  testified  that  after  receiving  the  signal  he 
8toj)ped  the  train  in  forty  feet,  and  when  he  had  only 
run  about  three  car  lengths,  which  would  be  about  one 
hundred  and  fifty-five  feet.  Another  witness  also  tes- 
tified the  car  was  stopped  in  forty  feet.  The  jury 
might  well  doubt  whether  this  train  could  start,  gain  a 
speed  of  twelve  or  fifteen  miles  per  hour,  and  stop 
again,  all  in  the  space  of  one  hundred  and  fifty-three 
feet.  One  trainman  testified  that  passengers  intend- 
ing to  leave  the  train  sometimes  wait  till  the  train  has 
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started  and  their  car  platform  has  nearly  reached  the 
end  of  the  station  platform  and  then  jmnp  off.  The 
fireman,  who  sat  on  the  east  side  of  the  engine  as  it 
ran  backwards,  testified  that  Morrison  attempted  to 
get  upon  the  train  in  the  common  way  that  most  peo- 
ple do  on  a  moving  train,. and  that  he  noticed  nothing 
unusual  in  Morrison's  attempt.  These  statements  by 
the  trainmen  indicate  a  common  practice,  well  known 
to  the  men  in  charge  of  the  train,  of  passengers  getting 
on  and  off  these  suburban  trains  after  the  trains  have 
started.  Under  such  kno^wn  conditions  the  jury  might 
reasonably  conclude  that  the  engineer  woulfl  not  seek 
to  gain  speed  as  rapidly  as  possible  instantly  after 
starting  his  train,  but  on  the  contrary,  that  he  would 
be  likely  to  run  slowly  while  his  train  was  still  oppo- 
site the  station  platform. 

Upon  considering  all  the  proof  in  the  record  we  are 
of  opinion  that  the  jury  were  not  required  to  believe 
that  this  train  had  gained  a  speed  of  even  twelve  miles 
})er  hour  when  Morrison  sought  to  enter  it,  but  on  the 
contrary  might  have,  reasonably  concluded  its  speed 
was  much  less.  Iron  gates  were  provided  on  each  side 
of  these  cars.  Those  next  to  Morrison  were  open.  It 
was  not  the  practice  to  close  the  gates  on  the  loading 
side  of  these  local  trains ;  nevertheless  the  open  gates 
and  level  car  platform  with  convenient  hand  railings 
very  felose  to  the  station  platform  presented  an  ap- 
parent invitation  to  enter.  The  conductor  and  a  ticket 
collector  and  the  fireman  on  that  side  of  the  engine 
each  saw  Morrison  approaching  with  the  plain  inten- 
tion of  getting  on.  It  is  obvious  that  they  knew  he  in- 
tended to  get  upon  the  train.  They  did  not  call  out  to 
him  or  try  to  stop  him,  but  by  their  silence  apparently 
consented  that  he  might  become  a  passenger.  We  have 
considered  all  of  Kelly's  testimony  as  given  in  full  in 
the  record,  including  the  statement  which  some  one 
else  prepared  and  he  signed  which  was  not  in  harmony, 
with  his  testimony.    That  examination  convinces  us 
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that  his  deliberate  meaning  is  that  Morrison  caught 
hold  of  the  hand  rail  of  the  car  and  got  upon  the  plat- 
form of  the  car  with  one  foot.  If  he  did  so,  his  other 
foot  could  not  have  remained  upon  the  station  plat- 
form as  the  car  went  on,  but  must  have  been  up- 
lifted and  must  have  been  what  another  witness  re- 
ferred to  when  he  testified  he  saw  Morrison's  feet 
fly  out.  If  Morrison  placed  one  foot  on  the  car 
platform,  with  his  hand  pulling  on  the  railing,  it 
is  a  reasonable  inference  that  his  weight  rested  en- 
tirely on  that  foot.  His  body  or  the  satchel  were 
not  far  enough  upon  the  car  so  as  to  escape  the 
post  at  the  north  end  of  the  platform,  and  one  or 
the  other  struck  it,  and  he  was  thrown  oflf  between 
the .  post  and  the  train,  and  then  hit  by  the  pro- 
jecting platform  at  the  rear  of  that  car,  and  thrown 
under  the  railing  and  upon  the  stairs.  There  is  no 
proof  that  he  knew  of  ihe  post  and  stair  railing 
or  knew  of  its  close  proximity  to  the  outer  edge  of  the 
station  platform. 

When  we  inquire  whether  he  was  a  passenger  on 
the  train  we  are  not  asking  whether  he  could  recover 
damages  from  the  railroi?d  company  because  of  that 
relation.  He  may  have  been'  guilty  of  such  con- 
tributory negligence  as  to  bar  him  from  recovering 
damages  from  the  railroad  company  for  his  injuries, 
and  to  bar  his  administrator  after  his  death.  The 
question  here  is  whether  the  relation  of  passenger 
arose  from  all  the  facts  stated,  and  whether  he  was 
on  the  train.  In  his  application  for  this  policy  Morri- 
son gave  his  occupation  in  part  as  ^  *  traveling, ' '  and 
no  strained  construction  of  the  meaning  of  the  words 
'* in  or  on  a  public  conveyance"  in  this  policy  should 
be  adopted  to  make  it  inoperative,  but  it  should  be  so 
construed  as  to  give  indemnity  against  accident  to  a 
man  whose  business  caller!  him  to  travel  on  trains,  if 
the  words  reasonably  perndt,  because  Morrison  sought 
insurance  against  accident  to  him  while  so  traveling, 
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and  these  are  the  words  selected  by  the  insurer  and 
not  by  the  insured.  Travelers*  Ins.  Co.  v.  Dunlap,  160 
111.  642;  Fidelity  &  Casualty  Co.  v.  Sittig,  181  HI.  Ill; 
Terwilliger  v.  Masonic  Accident  Assn.,  197  111.  9.  If 
Kelly's  testimony  was  true,  Morrison  was  on  the  car 
in  a  very  real  sense,  and  the  contrary  evidence  was 
almost  entirely  of  a  negative  character,  or  that  the 
witnesses  did  not  see  that  Morrison  got  one  foot  on  the 
car.  In  I.  C.  E.  E.  Co.  v.  Treat,  179  111.  576,  where  a 
person  designing  to  get  upon  a  suburban  car  of  the 
same  railroad  at  a  station  not  far  distant  from  this 
was  injured,  the  court  said:  **The  relation  of  carrier 
and  passenger  existed  between  appellant  and  appellee. 
She  had  procured  her  ticket,  passed  through  the  turn- 
stiles provided  by  appellant,  had  delivered  her  ticket 
to  appellant  and  had  entered  upon  the  platform  con- 
structed by  appellant  exclusively  for  passengers,  and 
was  about  to  enter  appellant's  car  when  she  was  in- 
jured." See  also  the  same  case  in  75  111.  App.  327. 
Fidelity  &  Casualty  Co.  v.  Sittig,  supra;  Chicago 
Union  Traction  Co.  v.  Eosenthal,  2l7  111.  458.  Under 
the  rules  of  law  prevailing  in  this  state  we  conclude 
that  the  jury  were  warranted  in  finding  that  Morri- 
son was  a  passenger  on  a  moving  conveyance  propelled 
by  steam,  within  the  meaning  of  those  words  in  this 
policy,  and  that  he  would  have  remained  upon  the 
train  if  the  post  and  stair  railing  had  not  been  so  close 
to  the  train,  or  if  he  had  not  been  impeded  by  his 
satchel.  It  is,  therefore,  unnecessary  to  consider  de- 
cisions in  other  jurisdictions  where  a  different  con- 
struction of  this  and  other  similar  policies  has  been 
adopted. 

We  find  no  reversible  error  in  the  record.    The  judg- 
ment is,  therefore,  aflSrmed. 

'Affirmed. 
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Illinois  Central  Railroad  Company  v.  Katie  Hecker. 
Gen.  M.  4,574. 

1.  Appellate  Court — what  will  not  consider  on  review.  The 
Appellate  Court  on  review  will  only  consider  the  record  before 
It  and  will  not  consider  records  made  in  other  jurisdictions  or 
statements  of  counsel  with  respect  to  facts  or  supposed  facts. 

2.  Appellate  Court — when  not  hound  hy  opinion  oj  Appellate 
Court  of  another  district.  The  Appellate  Court  of  one  district  is 
not  bound  by  the  decision  of  an  Appellate  Court  of  another  dis- 
trict rendered  with  respect  to  the  same  subject-matter  but  not  in 
the  same  case. 

3.  Appellate  Court — right  to  review  evidence,.  It  is  not  only 
within  the  power  of  the  Appellate  Court  but  it  Is  their  duty  to 
review  verdicts  upon  the  facts. 

Action  In  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  DuPage  county;  the  Hon.  Linus  C.  Ruth,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1905.  Re- 
versed, with  finding  of  fact.     Opinion  filed  November  9,  1906. 

D.  B.  Shebwood,  for  appellant;  J.  M.  Dickinson,  of 
counsel. 

Knight  &  Brown,  Hiram  Blaisdell,  and  Charles 
H.  Wayne,  for  appellee ;  Oliver  E.  Barrett,  of  counsel. 

Mb.  Presiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Halsted  street,  in  the  city  of  Chicago,  runs  north 
and  south  and  crosses  the  Chicago  river  by  a  bridge. 
Just  south  of  the  bridge  are  switch  tracks  of  the  Chi- 
cago &  Alton  Railroad,  then  an  intervening  space, 
then  two  passenger  tracks  of  the  Chicago  &  Alton  road, 
then  an  intervening  space,  variously  estimated  by  wit- 
nesses at  from  twenty  to  thirty  feet,  and  which  one 
witness  testified  he  saw  measured  and  that  it  was 
nearly  twenty-seven  feet;  then  two  passenger  tracks 
of  the  Illinois  Central  Railroad  Company,  and  still 
further  south,  tracks  of  the  Atchison,  Topeka  &  Santa 
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Fe  Eailway  Company,  each  of  these  tracks  crossing- 
Hal  sted  street  nearly  at  right  angles.  North  and 
south  of  this  net-work  of  tracks  were  gates  which  had 
been  operated  from  a  tower,  attached  to  which  tower 
was  also  a  tower  bell,  for  the  purpose  of  giving  warn- 
ing of  approachine:  trains.  Some  six  months  before 
December,  1892,  the  bridge-  over  the  river  had  become 
disabled,  and  had  been  turned  so  that  teams  could 
not  cross  it,  and  from  that  time  on  until  the  date  of 
the  accident  here  in  question  the  gates  had  not  been 
used,  and  at  least  a  part  of  that  time  the  tower  bell 
had  not  been  used.  Instoad  of  the  gates  and  tower 
bell  two  flagmen  and  a  policeman  had  been  placed 
upon  this  crossing  for  the  protection  of  the  public; 
one  flagman  apparently  in  the  employ  of  the  Alton 
road,  one  in  the  employ  of  the  Central,  and  the  police- 
man stationed  there  by  the  city.  On  the  evening  of 
December  20,  1892,  at  about  sixteen  to  eighteen  min- 
utes after  five  o'clock,  and  after  dark,  Mrs.  Hecker 
was  passing  south  over  said  tracks  upon  the  east  side- 
walk of  Halsted  street,  carrying  a  child  in  her  arms, 
and  having  ahead  of  her  her  daughter,  Katie  Hecker, 
then  about  seven  years  and  one  month  old,  and  two 
children  of  another  family,  one  much  older  than  Katie. 
Mrs.  Hecker  testified  that  she  stopped  north  of  the 
Alton  tracks.  Two  other  witnesses  testified  positively 
that  she  passed  over  the  Alton  tracks.  But  whether 
she  stopped  north  or  south  of  the  Alton  tracks,  she 
discovered  passenger  trains  approaching  from  the 
east  on  both  the  Alton  and  Central  tracks,  and  she 
stopped  in  a  place  of  safety.  These  trains  were  in 
fact  upon  the  south  Alton  track  and  the  north  Cen- 
tral track,  respectively.  Katie  and  the  other  children 
had  passed  over  the  Alton  tracks,  and  they  were  be- 
tween the  Alton  and  the  Central  tracks.  Katie  be- 
came frightened  and  ran  west  across  the  street,  and 
about  ten  or  twelve  feet  beyond  the  west  line  of  the 
street,  when  she   fell,   and   either   a    forward   truck 
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wheel  of  the  Alton  engine  or  a  drive  wheel  thereof 
passed  over  her  wrist  and  cut  off  her  hand ;  and  later 
at  the  hospital  it  was  found  necessary  to  amputate  her 
arm  a  little  above  the  elbow.  On  December  28,  1904, 
and  after  her  arrival  at  her  majority  she  brought  this 
suit  against  the  Illinois  Central  Railroad  Company  in 
the  Circuit  Court  of  DuPage  county  to  recover  dam- 
ages for  said  injury.  Plaintiff  filed  a  declaration  con- 
taining nine  counts.  She  afterwards  dismissed  as  to 
the  second,  eighth  and  ninth  counts,  and  the  court 
directed  a  verdict  for  defendant  as  to  the  third  count. 
The  first  count  charged  that  the  tracks  of  the  Alton 
road  and  of  defendant  were  in  close  proximity  and 
nearly  parallel  to  each  other  at  Halsted  street,  and 
that  the  trains  of  the  Alton  were  in  full  view  of  the 
servants  of  the  Central  while  operating  its  trains 
there ;  that  many  pedestrians  traveled  across  the  rail- 
road tracks  on  Halsted  street,  especially  between  five 
and  six  o'clock  p.  m.;  that  the  Central  Company  negli- 
gently drove  its  passenger  train  westerly  across  Hal- 
sted street  when  it  knew  that  a  train  of  the  Alton  wa^ 
due  to  cross  or  was  crossing  Halsted  street  in  close 
proximity  to  its  tracks,  and  when  a  large  concourse 
of  people  were  passing  along  the  sidewalks  of  Hal- 
sted street  at  the  intersection  of  said  street  and  said 
railroad  tracks ;  that  plaintiff,  a  child  of  tender  years, 
was  lawfully  walking  along  Halsted  street,  and  was 
about  to  step  upon  the  tracks  of  the  Central  Company, 
in  the  exercise  of  due  care  for  one  of  her  years,  when 
the  defendant  negligently  drove  its  train  westerly  upon 
Halsted  street  at  a  time  when  the  train  of  the  Alton 
Company  was  being  driven  over  said  crossing  or  was 
about  to  be  so  driven;  I  hat  plaintiff  was  thereby 
frightened  and  placed  in  a  position  of  great  danger, 
and  while  trying  to  esciape  therefrom,  and  to  escape 
the  danger  to  which  she  had  been  subjected  by  the 
negligence  of  the  defendant,  her  arm  was  run  over  by 
the  Alton  train.    The  f oujth  count  charged  that  while 
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plaintiff  was  endeavoring  to  cross  the  intersection  of 
defendant's  road  and  Halsted  street  with  due  care, 
defendant  so  negligently  drove  and  operated  its  train 
that  plaintiff  became  frightened  and  confused  and  was 
placed  in  a  position  of  great  danger,  and  whUe  en- 
deavoring to  escape  therefrom  her  arm  was  nm  over 
and  cut  off  by  the  Alton  train.  The  fifth  count  con- 
tained a  like  charge  of  negligence  and  a  like  result. 
The  sixth  count  charged  that  defendant  so  negligently 
managed  its  train  that  plaintiff  became  frightened  and 
confused  and  placed  in  great  danger,  and  to  obviate 
and  lessen  the  danger  ran  from  defendant's  track 
to  and  upon  the  Alton  track  and  her  arm  was  run  over 
and  cut  off  by  the  Alton  train.  The  seventh  count 
charged  like  negligent  operation  of  defendant's  train 
and  that  by  the  motion  and  action  of  said  train  plaint- 
iff was  thrown  back  and  turned  from  defendant's 
track  to  and  towards  the  Alton  track,  and  thereby  be- 
came frightened  and  confused  and  placed  in  great  dan- 
ger, and  to  obviate  and  lessen  such  danger  she  un- 
avoidably stumbled,  slipped  and  fell,  and  her  arm  was 
unavoidably  thrown  across  the  track  of  the  Alton  Com- 
pany, and  was  cut  off  by  its  train.  Defendant  pleaded 
the  general  issue  and  the  Statute  of  Limitations.  To 
the  latter  plea  a  replication  was  filed  and  issue  joined 
thereon,  but  it  is  not  now  contended  that  the  action  was 
barred  by  limitation.  Upon  a  trial  there  was  a  verdict 
and  a  judgment  for  the  plaintiff,  and  the  railroad  com- 
pany appeals. 

From  various  questions  and  answers  in  the  exam- 
ination and  cross-examination  of  the  witnesses,  and 
from  certain  record  proof  offered  by  defendant,  to 
which  the  court  sustained  an  objection  made  by  plaint- 
iff, and  from  remarks  by  counsel  in  the  printed  and 
oral  arguments,  it  appears  that  there  has  been  prior 
litigation  between  plaintiff  and  the  Alton  Company, 
and  also  between  plaintiff  and  defendant,  in  the  courts 
of  Cook  county,  concerning  plaintiff's  injury.    It  is 
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said  that  plaintiflf  sued  both  companies,  dismissed  the 
Central  Company,  had  a  verdict  against  the  Alton 
Compajiy,  which  was  set  aside,  and  then  had  another 
verdict  against  the  Alton  Company,  which  was  also 
set  aside;  that  at  a  third  trial  of  that  case  the  court 
directed  a  verdict  for  the  Alton  Company,  which  was 
affirmed  in  Haecker  v.  C.  &  A.  E.  R.  Co.,  91  111.  App. 
570 ;  and  she  then  sued  the  Central  Company  and  had  a 
verdict  and  a  judgment,  which  was  reversed  and  the 
cause  remanded  in  I.  C.  E  E.  Co.  v.  Haecker,  110  111. 
App.  102,  and  that  she  afterwards  dismissed  that  suit 
and  brought  this  one.  Both  sides  seem  to  seek  a  benefit 
here  from  these  supposed  facts.  If  the  former  pro- 
ceedings were  as  contended,  there  was  no  judgment  in 
bar  in  favor  of  the  Central  Company,  and  it  did  not 
file  any  plea  of  a  former  adjudication;  and  while  the 
course  plaintiflf  pursued  was  unusual,  it  was  within 
her  legal  rights.  The  only  questions  we  can  determine 
must  arise  from  the  record  of  the  Circuit  Court  of  Du 
Page  county.  For  that  reason  we  refused  defendant 
leave  to  file  here  a  record  of  the  Appellate  Court  of 
the  First  District  in  the  case  above  mentioned  wherein 
it  was  appellant,  including  a  transcript  of  the  record 
then  before  that  court.  We  cannot  consider  proofs 
outside  the  record  of  the  Circuit  Court  of  DuPage 
county,  nor  statements  by  coimsel  as  to  what  occurred 
in  another  tribunal.  If  a  bar  against  plaintiflf  had 
been  raised  by  any  such  proceeding,  no  doubt  it  would 
have  been  specially  pleaded  in  the  trial  court.  Plaint- 
iflf on  the  other  hand  seems  to  suggest  that  the  num- 
ber of  verdicts  plaintiflf  has  recovered  furnishes  a 
reason  why  we  ought  not  to  disturb  this  verdict  upon 
the  facts.  Plaintiflf  abandoned  any  advantage  of  that 
kind  when  she  dismissed  her  suit  against  the  Central 
Company  in  Cook  county.  If  we  were  to  take  into 
consideration  the  verdict  in  her  favor  against  the  Cen- 
tral Company  in  Cook  county,  we  would  also  be  bound 
by  the  decision  against  her  by  the  Appellate  Court 
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of  the  First  District  in  that  case.  If  this  were  the  same 
suit  and  had  been  tried  in  Cook  county  and  afterwards 
transferred  to  DuPage  county,  we  would  be  bound  by 
the  legal  principles  laid  down  in  110  111.  App.  102, 
where  it  was  held  that  the  Illinois  Central  Railroad 
Company  had  not  been  guilty  of  negligence  toward  ap- 
pellee, so  far  as  the  record  then  before  it  disclosed; 
but  this  is  a  new  case,  and  we  consider  it  our  duty  to 
pass  upon  the  record  now  before  us  without  regard 
to  the  prior  litigation. 

An  ordinance  of  the  city  of  Chicago  then  in  force 
limited  the  speed  of  passenger  trains  to  ten  miles  an 
hour,  but  provided  that  where,  within  a  certain  dis- 
trict, which  included  the  place  here  in  question,  gates 
had  been  erected  and  put  in  operation,  they  might  be 
run  at  a  speed  not  exceeding  twenty  miles  per  hour. 
Plaintiif  claims  that  the  Illinois  Central  train  reached 
Halsted  street  first ;  that  because  the  gates  were  not  in 
use  it  was  limited  to  a  speed  of  not  exceeding  ten  miles 
per  hour,  and  that  it  exceeded  that  speed;  that  its 
speed  was  so  great  as  to  raise  a  current  of  air  which 
whirled  plaintiff  around  and  greatly  frightened  her 
and  caused  her  to  run  from  the  Central  tracks  towards 
the  Alton  tracks  and  to  fall ;  that  by  the  negligence  of 
defendant  she  was  put  in  reasonable  apprehension  of 
physical  injury,  and  in  an  effort  to  avoid  it,  through 
the  impulse  of  fear,  she  incurred  and  suffered  this 
physical  injury  from  another  danger,  and  that  the 
negligence  of  the  Central  Company  was  therefore  the 
proximate  cause  thereof.  Plaintiff  also  under  the  gen- 
eral charge  of  negligent  operation  contends  that  de-* 
fendant  was  negligent  in  failing  to  blow  a  whistle  or 
ring  a  bell  as  its  train  approached  Halsted  street,  in 
the  failure  of  the  flagman  at  the  crossing  to  discharge 
his  duties,  in  the  failure  to  operate  the  tower  gates  and 
ring  the  bell,  in  the  running  of  the  train  at  a  rate  of 
speed  which  was  a  menace  to  the  safety  of  those  right- 
fully on  the  crossing,  and  in  so  operating  its  train 
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as  to  approach  a  crowded  thoroughfare  at  an  undue 
rate  of  speed  at  such  a  time  and  in  such  a  manner 
as  to  reach  it  nearly  abreast  of  the  Alton  train  on  a 
parallel  track  in  close  proximity 

At  the  time  plaintiff  became  frightened  and  started 
to  rim  she  was  on  the  sidewalk  on  the  east  side  of  the 
street.  Some  witnesses  put  the  width  of  the  street 
there  at  eighty  feet  and  •others  at  one  hundred  feet. 
According  to  the  testimony  which  appears  to  be  most 
exact,  her  hand  was  found,  where  cut  off,  twelve  feet 
west  of  the  west  side  of  the  street.  After  plaintiff  be- 
came frightened  she  therefore  ran  from  ninety  to  one 
hundred  and  ten  feet,  wh'^n  she  fell  beside  the  Alton 
track  and  her  hand  went  over  the  nearest  rail.  Plaint- 
iff claims  that  the  C  antral  train  came  first,  and  that 
the  wind  produced  thereby  turned  her  around  and 
frightened  her  and  caused  her  to  run.  The  proposition 
that  the  speed  of  the  train  was  swift  enough  to  pro- 
duce a  current  of  wind  which  turned  her  around,  finds 
no  reasonable  support  in  the  evidence.  Without  re- 
peating any  of  the  proof  on  that  subject,  we  think  it 
sufl5cient  to  say  that  it  is  manifest  to  us  from  the  evi- 
dence that  plaintiff  was  not  turned  around  by  the  cur- 
rent of  air  produced  by  the  speed  of  defendant's  train. 
She  got  away  from  her  mother  and  became  frightened 
and  ran.  If  the  two  trains  reached  the  street  together, 
her  fright  may  have  been  the  result  of  the  approach 
of  both  trains  on  tracks  so  near  together  at  the  same 
time,  while  she  stood  between  those  tracks.  If  de- 
fendant's train  came  first,  then  that  frightened  her. 
If  the  Alton  train  came  first,  then  it  caused  her  fright. 
One  witness  for  plaintiff  and  one  for  defendant  testi- 
fied that  the  two  trains  came  together.  Plaintiff  and 
one  of  her  witnesses  testify  definitely  that  the  Central 
train  came  first ;  another  witness  testified  that  the  Al- 
ton was  six  feet  behind  the  Central;  and  plaintiff's 
mother  testified  that  she  saw  the  Alton  first,  and  that 
they  came  pretty  near  the  same  time.  Nine  witnesses 
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testified  for  defendant  that  the  Alton  train  came  first ; 
one  said  it  was  350  feet  ahead,  anotlier  100  feet,  another 
one  or  two  car  lengths,  while  others  testified  that 
the  Central  engine  was  near  the  rear  of  the  Alton 
train,  which  train  the  proofs  showed  was  about  240 
feet  long.  Several  witnesses  testified  that  the  Alton 
train  had  come  to  a  stop  before  the  Central  train  en- 
tered the  east  side  of  Halsted  street.  One  witness  tes- 
tified that  he  was  riding  on  the  rear  of  the  Alton  train; 
that  when  it  began  to  slow  down  as  it  approached  Hal- 
sted street  he  got  off  and  went  north  to  look  at  some 
freight  cars  stored  there,  and  that  as  he  was  so  riding 
on  the  rear  end  of  the  Alton  train,  and  when  he  so  got 
oflf  as  it  was  approaching  Halsted  street,  defendant's 
train  was  some  distance  behind  and  both  trains  ap- 
peared to  be  going  at  about  the  same  speed.  He  came 
to  the  scene  of  the  accident  a  few  minutes  later.  The 
proof  showed  that  the  engineers  of  both  trains  had 
general  orders  to  slow  down  as  they  approached  Hal- 
sted street  and  to  have  their  trains  under  full  control 
at  that  crossing  because  of  the  great  number  of  people 
who  used  that  crossing,  and  that  that  was  not  a  regu- 
lar stopping  place  for  either  train.  The  fireman  of  the 
Alton  engine  testified  that  as  they  were  going  over 
Halsted  street  he  saw  some  object  running  on  his  side 
of  the  engine,  and  an  instant  later  some  one  called  out 
to  stop,  and  he  called  to  the  engineer  to  stop,  and  the 
engineer  stopped  the  train,  and  that  after  the  Alton 
train  was  standing  still  he  saw  the  Central  train  ap- 
proaching Halsted  street.  The  engineer  of  the  Alton 
train  testified  that  as  he  approached  Halsted  street 
he  slowed  down  and  went  upon  Halsted  street  very 
slowly,  and  that  after  his  fireman  or  some  one  called 
out  to  him  to  stop  he  did  not  run  over  ten  or  fifteen 
feet,  and  that  he  did  not  see  the  Central  engine  un- 
til after  he  stopped.  Defendant's  engineer  testified 
that  he  slowed  down  as  he  approached  Halsted  street 
and  he  saw  the  Alton  train  ahead  of  him,  and  saw  it 
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stop,  and  saw  quite  a  number  of    people    collected 
there  about  it,  and  so  he  stopped  his  train.    That  the 
Central  train  was  not  at  the  time  supposed  to  be  in 
any  way  involved  in  the  injury  to  plaintiff  seems  to 
^  appear  from  the  fact  that  the  Central  train  soon  went 
on,  while  the  Alton  train  waited  quite  a  time,  and  its 
engineer  left  his  engine  and  went  some  300  feet  south- 
west to  a  street  car  waiting  room  on  Archer  avenue, 
where  the  plaintiff  had  been  taken;  and  if  we  were 
authorized    to    consider    the    proceedings    in    Cook 
county,  that  conclusion  would  also  be  drawn  from  the 
fact  that  plaintiff  after  suing  both  roads  dismissed  as 
to  the  Central  road  and  prosecuted  the  Alton  road 
alone  through  three  jury  trials  and  until  met  by  a  final 
judgment  in  favor  of  that  road.    We  have  studied  this 
evidence  not  only  in  the  abstract, but  also  in  the  record. 
We  have  considered  the  positions  and  opportunities 
of  the  several  witnesses  for  observing   and   knowing 
which  train  was  ahead.    We  are  of  opinion  that  ac- 
cording to  the  evidence  before  us  in  this  record  plaint- 
iff had  been  frightened  and  had  run  across  Halsted 
street  and  had  fallen  and  lost  her  hand  by  the  time 
that  the  Central  engine  entered  the  east  side  of  Hal- 
sted street.    It  follows  that  it  could  not  have  been  the 
speed  of  the  Central  engine  which  frightened  her  and 
caused  her  to  run.    It  was  the  Alton  engine  which  was 
nearest  to  her.    She  could  not  at  that  time  have  known 
what  the  speed  of  the  Central  train  was.    Fright  at 
the  mere  approach  of  a  train  on  its  own  right  of  way 
could  not  alone  give  a  cause  of  action,  even  to  a  child 
only  seven  years  old.    If  the    jury   had   returned  a 
special  verdict  that  the  Central  train  came  first,  the 
evidence  is  so  overwhelming  that  it  came  last  that  we 
could  not  let  such  a  verdict  stand.    The  strength  of  the 
case  in  favor  of  defendant  is  much  more  than  the  mere 
difference  in  the  number  of  witnesses. 

So,  too,  upon  the  question  of  the  speed  of  defend- 
ant's train  as  it   approached   and    entered    Halsted 


384*  Appellate  CorRxs  of  Illinois. 

Vol.  129.]  Illinois  Central  R.  R.  Co.  y.  Hecker. 

street.  Three  witnesses  testified  for  plaintiff  that  that 
train  was  traveling  at  the  rate  of  twenty  miles  per 
hour.  None  of  those  witnesses  had  ever  had  occasion 
to  tune  the  speed  of  trains  or  was  specially  familiar 
with  the  running  of  trains.  Eight  witnesses  testified 
for  defendant  as  to  its  sr>eed,  and  they  were  mainly 
witnesses  who  had  knowledge  and  experience  on  that 
subject.  The  lowest  estimate  they  gave  was  four  miles 
and  the  highest  ten  miles  per  hour.  The  average  of 
their  estimate  was  less  than  seven  miles  per  hour. 
The  train  was  stopped  in  a  very  short  time  and  dis- 
tance by  the  ordinary  appliances,  without  the  use  of 
the  reverse  lever  or  sand.  Under  some  circumstances, 
going  upon  a  crowded  and  much  used  thoroughfare  at 
even  that  speed  might  be  negligence,  but  as  defend- 
ant's engine  did  not  hit  plaintiff  or  cut  off  her  hand, 
and  as  the  great  preponderance  of  the  proof  is  that  it 
did  not  reach  the  east  side  of  Halsted  street  until,  her 
hand  had  been  cut  off,  twelve  feet  west  of  the  west  side 
of  Ilalsted  street,  we  are  satisfied  plaintiff  has  no 
cause  of  action  because  of  the  speed  of  the  train. 
There  was  a  sharp  conflict  in  the  proof  as  to  whether 
the  Central  train  stood  across  Halsted  street  when  it 
had  come  to  a  stop  or  whether  it  had  passed  beyond 
the  west  side  of  that  street  before  it  stopped,  the  wit- 
nesses on  each  side  differing  on  that  subject.  But  we 
do  not  regard  that  question  as  of  special  importance. 
There  was  a  conflict  as  to  whether  the  flagmen  were  on 
the  crossing.  It  was  the  duty  of  each  to  be  on  the 
crossing  displaying  to  the  train  of  his  road  a  signal 
by  the  use  of  a  lighted  lantern,  and  the  clear  prepon- 
derance of  the  proof  is  that  they  were  there.  The  proof 
of  plaintiff  on  that  subject  is  chiefly  negative — that 
the  witnesses  did  not  see  the  flagmen  before  the  acci- 
dent— ^which  is  not  unreasonable,  as  they  were  not 
looking  for  them.  Certain  witnesses  for  plaintiff  testi- 
fied that  they  did  not  hear  a  bell  rung.  We  are  satis- 
fied from  the  proof  that  the  Alton  engine  had  an  au- 
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tomatic  bell  which  began  ringing  at  its  Canal  street 
depot  and  had  been  rung  continuously  till  it  stopped 
at  Halsted  street;  and  that  the  Central  engine  bell 
was  ringing. 

It  is  strongly  urged  by  plaintiff  that  there  is  a  con- 
flict in  the  evidence  and  that  there  is  some  evidence 
tending  to  support  her  claims,  and  as  the  jury  has 
weighed  the  evidence  and  decided  in  favor  of  plaintiff, 
we  are  not  at  liberty  to  interfere  with  the  verdict. 
On  the  contrary,  since  the  organization  of  the  Appel- 
late Courts  the  Supreme  Court  has  been  deprived  of  its 
power  to  review  the  conclusions  of  the  jury  upon  ques- 
tions of  fact  in  common  law  actions,  and  that  duty 
has  been  placed  upon  the  Appellate  Courts ;  and  it  has 
been  often  decided  that  as  the  law  now  is  in  this  state 
it  is  our  duty  to  reverse  the  verdicts  of  juries  and  the 
judgments  of  trial  courts  thereon  whenever  upon  a. 
consideration  of  the  testimony  we  find  such  verdicts 
are  clearly  against  the  weight  of  the  evidence;  and 
that  the  discharge  of  that  duty  by  us  is  essential  to  the 
preservation  of  the  rights  of  citizens,  as  held  by  us  in 
Singer  Mfg.  Co.  v.  Weil,  115  111.  App.  384,  and  other 
cases,  and  as  held  by  the  Supreme  Court  in  C.  &  A.  R. 
R.  Co.  V.  Heinrich,  157  111.  388;  C.  &  E.  I.  R.  R.  Co.  v. 
Meech,  163  111.  305;  Chicago  City  Railway  Co.  v.  Mead, 
206  111.  174;  and  I.  C.  R.  R.  Co.  v.  Smith,  208  111.  608. 
We  are  also  clearly  of  opinion  we  ought  not  to  remand 
the  cause  for  another  trial. 

Plaintiff  has  assigned  cross-error  upon  the  instruc- 
tion given  by  the  court  to  find  defendant  not  guilty  un- 
der the  third  count.  That  count  set  up  certain  ordi- 
nances of  the  city  of  Chicago  and  alleged  that  they 
made  it  the  duty  of  defendant  not  to  move  this  train 
over  Halsted  street  at  a  greater  rate  of  speed  than  ten 
miles  per  hour,  and  that  defendant  negligently  drove 
said  train  over  ^aid  street  at  a  speed  of  eleven  miles 
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per  hour,  and  by  reason  thereof  she  became  frightened 
and  confused  and  placed  in  great  peril,  and  while  try- 
ing to  escape  therefrom  and  lessen  the  danger  her  arm 
was  run  over  and  cut  off  by  the  Alton  Company.  As 
we  are  of  opinion  that  the  Central  train  was  not  there 
when  she  became  frightened,  and  that  its  speed  did 
not  frighten  her,  we  think  it  unnecessary  to  consider 
whether  the  court  should  have  submitted  this  count  to 
the  jury. 

For  the  reasons  stated  the  judgment  of  the  court  be- 
low is  reversed. 

Reversed. 

Finding  of  fact,  to  be  incorporated  in  the  judgment 
of  the  court: 

We  find  from  the  evidence  that  defendant  was  not 
guilty  of  the  negligence  charged  in  the  declaration. 


The  Spring  Yalley  Coal  Company  v.  Annie  Grelg. 
Gen.  No.  4,694. 

1.  Mine  aito  minebs  act — to  wTiat  provisions  of^  apply.  The 
provisions  of  the  Mine  and  Miners  Act  relate  to  the  mine  prop- 
erty both  aboye  and  below  the  surface  of  the  earth. 

2.  Constitutional  questions — waived  "by  appealing  to  Appel- 
late Court.  The  Appellate  Courts  have  no  power  to  determine 
constitutional  questions,  and  by  appealing  to  that  court  the  right 
to  raise  constitutional  questions  is  waived. 

Action  to  recover  damages  for  death  caused  by  alleged  wrongful 
act  Appeal  from  the  Circuit  Court  of  Bureau  county;  the  Hon. 
Samuel  C.  Stouoh,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1906.    Affirmed.    Opinion  filed  November  9,  1906. 

McDouGALL,  Chapman  &  Baynb,  for  appellant. 

J,  L.  MuBPHY  and  William  Hawthobne,  for  ap- 
pellee. 
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Mr.  Pbesiding  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Appellee  sued  the  Spring  Valley  Coal  Company  to 
recover  damages  caused  by  the  death  of  her  husband. 
The  case  was  tried  upon  the  first  and  second  counts 
of  the  declaration,  which  alleged  that  appellant  owned 
and  operated  a  coal  mine  known  as  mine  No.  1,  at 
Spring  Valley;  described  minutely  the  machinery  and 
appliances  involved  in  this  case;  charged  that  the 
appellee's  husband,  James  Greig,  was  in  appellant's 
employ  as  engineer  of  the  retail  chute  engine,  and 
that  it  was  the  duty  of  the  appellant  and  its  officers 
and  representatives  operating  and  managing  the  mine 
to  comply  with  the  statute  of  the  State  of  Illinois  re- 
lating to  coal  mines,  and  not  to  wilfully  fail  to  comply 
with  any  of  its  provisions,  and  to  see  that  all  danger- 
ous places  a'bove  and  below  were  properly  marked,  and 
danger  signals  displayed  wherever  required,  and  that 
at  the  date  of  her  husband's  death,  and  for  a  long  time 
prior  thereto,  the  defendant  wrongfully  and  wilfully 
failed  and  neglected  to  cause  the  dangerous  places  in 
said  declaration  described  to  be  properly  marked,  and 
to  cause  danger  signals  to  be  displayed  thereat;  and 
the  declaration  set  out  ten  different  respects  in  which 
appellant  failed  to  comply  with  the  law,  and  it  alleged 
that  by  reason  thereof  her  husband  lost  his  life.  She 
recovered  a  verdict  and  a  judgment  for  $4,000,  from 
which  the  company  appeals. 

Mine  No.  1  is  situated  in  a  deep  valley,  close  to  a 
steep  bluff  west  thereof.  In  the  operation  of  the  mine 
there  was  brought  to  the  top  coal,  earth  and  rock,  in  pit 
cars,  elevated  to  the  top  in  a  cage,  and  taken  off  the 
cage  at  the  top.  Some  years  before  the  accident  in 
question  appellant  had  established  a  dump  for  the 
earth  and  rock  a  little  distance  away  from  the  mouth 
of  mine  No.  1 ;  had  laid  a  track  up  an  incline  upon 
which  to  convey  cars  containing  earth  and  rock,  to  be 
dumped  at  the  top  of  the  incline  and  returned  to  the 
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bottom  of  the  incline,  near  the  mouth  of  the  mine,  and 
had  established  an  engine,  having  a  drum  around 
which  a  cable  was  run,  connected  with  said  car,  and  the 
car  was  operated  by  this  engine  in  going  up  the  in- 
cline, and  then  allowed  to  run  down  the  incline  by 
gravity,  restrained  by  a  brake  on  the  drum,  which 
brake  was  operated  by  the  engineer.  The  engine  had 
been  set  with  reference  to  this  work  upon  the  rock 
dump,  and  a  building  had  been  built  over  the  engine 
after  it  was  set.  The  engine  was  about  thirty  years  old 
at  the  time  appellee's  husband  was  killed.  The  build- 
ing was  so  constructed  and  the  machinery  so  located 
that  the  operator  could  work  the  engine  and  all  its 
appliances  and  at  the  same  time  look  at  the  car  as- 
cending and  descending  upon  the  rock  dump  incline. 
Afterwards  it  was  found  desirable  to  convey  to  the  top 
of  the  bluflf  coal  designed  for  retail  trade  in  Spring 
Valley,  and  by  the  aid  of  another  cable  wound  upon 
another  drum  on  the  other  side  of  this  same  engine, 
cars  loaded  with  coal  were  taken  up  another  track, 
laid  up  the  side  of  the  hill  to  its  top,  where  they  were 
dumped.  These  cars  were  operated  by  the  same  en- 
gine and  engineer  that  operated  the  rock  dump,  but 
because  the  track  ran  in  a  different  direction  up  the 
hill  from  that  which  went  up  the  rock  dump,  the  en- 
gineer could  not  stand  in  his  proper  place  to  see  and 
operate  all  the  machinery,  and  at  the  same  time  watch 
the  ascent  and  descent  of  the  car  going  up  the  retail 
track.  Afterwards  appellant  installed  another  engine 
for  the  rock  dump  incline,  and  thereafter  the  engine 
and  appliances  already  described  ceased  to  be  used  in 
connection  with  the  rock  dump,  and  were  used  solely 
to  take  cars  of  coal  up  the  incline  to  the  retail  coal- 
dump  at  the  top  of  the  hill  and  to  bring  empty  cars 
back  to  the  foot.  When  cars  of  coal  from  the  bottom 
came  to  the  top  of  the  mire  and  were  run  off  the  cage, 
they  were  nm  to  the  south  over  a  place  provided  for 
weighing.    Those  cars   designed   for   the   wholesale 
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trade  were  there  dumped  and  the  coal  was  weighed 
and  then  passed  over  a  shaker  screen,  and  delivered 
upon  railroad  flat  cars  underneath.  Pit  cars  loaded 
with  coal  designed  for  the  retail  trade,  were  passed 
over  this  weighing  place  without  being  weighed  or 
dumped,  and  then  run  back  north  on  a  switch  past 
the  top  of  the  mine,  to  a  point.about  twenty  feet  from 
the  mouth  of  the  mine,  and  there  weighed  and  dumped 
into  a  car  stationed  on  the  retail  incline  track  and 
having  the  capacity  of  two  pit  cars,  and  when  this  car 
had  received  about  5,500  pounds  of  coal  it  was  then 
hauled  to  the  top  of  the  bluff  and  there  dumped,  and 
the  empty  car  was  then  let  down  the  incline.  The 
plaintiff's  proof  tended  to  show  that  it  was  necessary, 
or  at  least  proper  and  customary  and  the  nearly  or 
quite  universal  practice,  for  the  engineer  to  watch  the 
car  as  it*  went  up  the  hill,  so  as  to  stop  it  when  it 
reached  the  dump,  and  also  to  see  that  it  was  properly 
dumped,  and  also  to  watch  it  as  it  came  down  the 
hill.  When  the  car  started  to  come  down,  the  engineer 
shut  off  the  power,  to  save  the  expense  of  letting  it 
down  by  steam,  and  allowed  the  car  to  come  down  by 
gravity,  and  in  the  operation  of  letting  a  car  come 
down  the  hill  it  was  necessary  for  him  to  use  one  hand 
and  one  foot.  To  stop  the  application  of  the  steam 
power  it  was  necessary  to  pull  a  lever  which  threw  the 
machinery  out  of  gear,  and  there  was  no  way  provided 
for  keeping  it  out  of  gear  except  for  him  to  hold  the 
lever  with  one  hand.  At  the  same  time  it  was  neces- 
sary for  him  to  apply  the  brake  to  the  drimi  over 
which  the  twisted  wire  rope  or  cable  wound  and  un- 
wound which  was  attached  to  the  descending  car. 
This  application  of  the  brake  was  made  by  the  engineer 
b>  pressing  his  foot  upon  a  foot  lever.  When  the  drum 
was  in  gear  the  hand  lever  for  taking  and  keeping  the 
drum  out  of  gear  and  the  foot  lever  for  applying  the 
brake  to  the  drum  were  about  as  far  apart  as  a  man 
could  reach.    The  cable  passed  through  an  opening  in 
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the  side  of  the  engine  room  some  two  or  two  and  one- 
half  feet  wide  from  side  to  side,  eight  or  ten  inches 
high,  and  a  little  over  five  feet  above  the  floor  of  the 
engine  room,  and  its  width  from  side  to  side  was  to 
permit  the  play  of  the  rope  from  one  side  to  the  other 
of  the  drum  as  it  wound  and  unwound  thereon.  The 
jury  were  warranted  in  findiag  from  the  proof  that 
in  order  to  watch  the  car  as  it  descended  it  was  cus- 
tomary and  reasonably  necessary  for  the  engineer  to 
look  through  this  same  aperture,  holding  on  with  one 
hand  to  the  lever  which  held  the  drum  out  of  gear  and 
keeping  his  foot  upon  the  brake  and  the  brake  thus 
applied  and  under  his  control,  and  while  doing  these 
things  to  also  turn  his  head  in  the  opposite  direction 
from  the  drum  and  engine.  When  he  did  this  his 
head  was  within  a  few  inches  of  the  wire  cable,  which 
cable,  if  the  speed  became  at  all  rapid,  the  proof 
shows  would  sway  violently  from  side  to  side.  Appel- 
lee's  husband  was  alone  in  the  building,  and  had  just 
sent  a  car  of  coal  to  the  top  of  the  hill  and  caused 
it  to  be  dumped,  and  was  letting  it  down  the  hill. 
All  that  happened  is  perhaps  not  known,  but  a  rod 
which  held  the  foot  brake  to  the  floor  broke,  the  car 
ran  down  without  being  held  in  check  by  the  brake,  the 
brake  lever  was  found  lying  on  the  floor,  the  clutch 
lever,  six  feet  and  two  or  three  inches  long,  was  bent 
over  near  the  floor,  the  wire  rope  was  found  tangled 
about  the  drum  and  lying  on  the  floor,  the  boards  on 
the  side  of  the  building  where  the  opening  was  were 
broken  in,  and  the  engineer  was  found  lying  on  the 
floor,  with  his  feet  at  the  place  where  he  must  have 
stood  to  hold  his  levers  and  look  through  this  opening 
in  the  wall.  His  skull  had  been  torn  off,  and  he  was 
otherwise  very  seriously  hurt,  and  he  died  soon  after. 
Apparently,  when  the  bolt  which  held  the  foot  lever 
broke  he  lost  control  of  the  car  and  it  descended  with 
great  rapidity,  and  the  cable  swayed  from  side  to  side 
and  struck  the  engineer  on  the  side  of  his  head.    If, 
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however,  the  bolt  did  not  break  first,  but  as  one  of  the 
results  of  the  catastrophe,  yet  those  results  were  plain- 
ly attributable  to  the  existing  dangerous  conditions. 

The  main  contention  of  appellant  is  that  the  place 
where  appellee's  husband  worked  was  not  a  part  of 
the  mine,  and  that  the  statute  relating  to  Mines  and 
Miners,  chapter  93  of  the  Eevised  Statutes,  being  the 
act  solely  relied  upon  in  the  declaration,  is  not  applic- 
able to  this  case,  and  that  nothing  in  that  statute 
gives  a  right  of  action  to  appellee.  Section  34  of  said 
act  provides  that  the  words  ^^rnine"  and  '^coal  mine" 
in  said  act  are  intended  to  signify  any  and  all  parts 
of  the  property  of  a  mining  plant,  on  the  surface  or 
underground,  which  contribute,  directly  or  indirectly, 
under  one  management,  to  the  mining  or  handling  of 
coal. 

That  act  contains  many  provisions  applicable  above 
ground.     The    mine    manager    is  required    to  *'see 
that   all    dangerous    places    above    and    below    are 
properly  marked,   and   that   all   danger   signals   are 
displayed  wherever  required. ' '    The  buildings  used  for 
housing  the  hoisting  engme  or  boilers  are  required 
to  be  fireproof  and  to  be  at  least  sixty  feet  from  the 
main  shaft  and  a  like  distance  from  any  building  or 
inflammable  structure  connected  therewith.     The  act 
contains  many  regulations  of  the  boilers  and  their  use. 
It  requires  all  blasting  powder  and  explosive  material 
to  be  stored  in  a  fire-proof  building  on  the  surface  and 
a  safe  distance  from  all  other  buildings.    It  provides 
for  a  top  man,  and  for  a  record  to  be  kept  at  the  top. 
It  requires  scales  to  be  kept  for  the  weighing  ot  tne 
coal  taken  from  the  mine.     It  provides  for  rules  to  be 
posted  on  the  engine  honse.     All  these  P/^y^^^?^^^/^- 
late  to  the  surface  of  the  f^ronnd,  and  not  to  the  bottom 
of  the  shaft.     Indeed,    tbe   title  of  the  act  mcludeB 
''coal  mines  and  subjects    relating  thereto.        it    xs 
obvious  that  the  general  assembly;  did  not  intend  tlix^ 
act  to  be  effective  only  beneath  the  surface,  but  tiiett 
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it  meant  by  this  act  to  legislate  with  reference  to  all 
parts  of  the  mining  plant  which  contribute,  directly 
or  indirectly,  to  the  mining  of  coal  and  to  the  handling 
of  it  from  the  mine,  both  below  and  above  ground. 

It  is  argued  that  the  constitution  prohibits  special 
legislation,  except,  so  far  as  relates  to  this  subject,  that 
it  makes  it  the  duty  of  the  general  assembly  to  pass 
such  laws  as  may  be  necessary  for  the  protection  of 
operative  miners;  that  appellee's  husband  was  not  an 
operative  miner,  and  under  the  constitution  the  legis- 
lature had  no  power  to  pass  special  acts  of  this  kind 
relating  to  any  but  those  who  work  beneath  the  ground. 
If  it  be  meant  to  contend  that  so  much  of  said  section 
34  and  the  other  provisions  referred  to  as  apply  to  the 
surface  of  the  ground  are  unconstitutional,  tl^en  ap- 
pellant's appeal  .should  not  have  been  taken  to  this 
court.  We  have  no  power  to  determine  constitutional 
questions,  and  by  appealing  to  this  court  appellant  has 
waived  the  right  to  raise  any  constitutional  question. 
Barnes  v.  Drainage  Comrs.,  221  111.  627.  The  case 
of  Starne  v.  People,  222  111.  189,  was  taken  direct  from 
the  trial  court  to  the  Supreme  Court,  and  the  consti- 
tutional question  was  thereby  preserved  for  review. 
We  must  assume  that  this  statute  is  constitutional 
and  that  the  provisions  which  it  contains  applicable  to 
that  which  is  on  the  surface  of  the  ground  are  consti- 
tutional and  valid.  If  it  be  meant  that  we  should 
adopt  a  construction  of  this  act  which  would  be  consti- 
tutional rather  than  one  which  would  make  the  ac^ 
violative  of  the  constitution,  we  conceive  that  we  have 
jurisdiction  to  determine  which  of  two  possible  con- 
structions is  constitutional.  'Havens  &  Geddes  Co.  v. 
Diamond,  93  111.  App.  557  But  we  cannot  reject  the 
plain  meaning  of  the  act  to  make  it  constitutional.  We 
think  it  plain  that  while  the  greater  part  of  the  act 
relates  to  the  mine  beneath  the  ground,  and  is  designed 
to  protect  operative  miners,  yet  it  has  many  important 
provisions  applicable  only  to  that  part  of  the  mining 
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plant  which  is  above  the  surface,  and  other  provisions 
designed  alike  for  the  safety  of  employes  engaged  be- 
neath and  above  the  surface. 

If  the  coal,  earth  and  rock  brought  up  out  of  the 
mine  were  left  at  the  mouth  of  the  mine,  it  would  very 
soon  be  so  encumbered  that  the  operation  of  the  mine 
would  be  prevented.  The  proof  shows  that  it  is  essen- 
tial to  the  operation  of  the  mine  that  the  material 
brought  out  shall  be  removed  some  considerable  dis- 
tance from  the  mouth  of  the  mine.  It  seems  to  us 
obvious  that  the  operation  of  the  cars  containing  rock 
and  earth  up  the  incline  to  the  top  of  the  rock  dump 
was  a  part  of  that  which  was  essential  to  operate  the 
mine.  But  for  the  use  of  the  rock  dump  the  mouth  of 
the  mine  would  soon  become  inaccessible,  and  coal 
could  not  be  taken  out.  When,  therefore,  this  engine 
was  used  to  carry  rock  and  earth  up  one  incline  and 
also  coal  designed  for  retail  trade  up  another  incline, 
its  operation  was  a  part  of  the  operation  of  the  mine 
and  within  the  protection  of  the  statute  when  it  was 
operating  a  car  on  the  rock  dump  incline.  Will  it  be 
said  it  was  not  equally  in  the  service  of  the  mine,  and 
was  not  equally  a  part  of  this  mining  plant  and  used 
in  the  handling  of  coal,  when  operating  the  car  of  coal 
from  the  pit  car  dmnp  to  the  other  dump  at  the  top  of 
the  adjacent  bluff  t  When  the  machinery  was  used  for 
both  inclines  the  engineer  frequently  took  a  loaded  car 
up  one  incline  with  one  cable  over  one  drum,  at  the 
same,  time  that  he  let  another  car  down  the  other 
incline  by  the  other  cable  over  the  other  drum  at- 
tached to  the  same  engine.  Was  one  side  of  this  en- 
gine a  part  of  this  mining  plant,  and  the  other  side 
not  a  part  of  itt  We  conclude  its  entire  operation 
was  a  part  of  this  mining  plant,  which  contributed 
directly  or  indirectly  to  the  mining  or  handling  of  coal. 
The  fact  that  it  was  afterwards  withdrawn  from  serv- 
ice in  hoisting  rock  and  earth  to  that  dump  does  not 
change  the  situation.    We  see  no  reason  why  that  part 
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of  the  machinery  which  carried  a  part  of  the  co^l 
to  the  top  of  the  hill  was  not  equally  part  of  the  appli- 
ances by  which  the  product  of  the  mine  was  removed 
from  about  the  immediate  mouth  of  the  mine  so  that 
mining  operations  could  go  on  underneath.  The  power 
to  operate  this  engine  was  derived  from  the  same 
boilers  which  furnished  the  steam  to  raise  the  cage 
from  the  bottom  of  the  mine.  These  boilers  were 
within  the  express  language  of  this  act.  This  engine 
and  engine  house  were  much  nearer  the  mouth  of  the 
pit  or  shaft  than  the  house  containing  the  engine  and 
boilers  which  operated  the  cage  in  the  shaft  and 
brought  the  coal  out  of  the  mine.  The  length  of  the 
tramway  from  the  place  where  the  retail  coal  was 
weighed  and  first  dumped  to  the  top  of  the  hill,  where 
it  was  dimaped  again,  was  only  two  hundred  and 
eighty-two  feet  as  we  understand  the  record,  and  it 
was  much  shorter  than  the  tramway  to  the  top  of  the 
incline  dump.  The  entire  plant,  including  the  engine 
and  appliances  here  in  question,  was  under  one  man- 
agement. We  consider  this  machinery  and  these  ap- 
pliances by  which  the  coal  was  taken  away  from  the 
inmiediate  mouth  of  the  snaft  and  dumped  at  the  top 
of  the  hill  as  milch  a  part  of  the  mine  as  the  other  ma- 
chinery which  carried  other  cars  to  the  south  and 
dumped  them  and  weighed  the  coal  and  carried  the 
coal  over  a  screen  and  delivered  it  into  flat  cars  upon 
railroad  tracks. 

There  is  no  pretense  that  the  machinery  upon  which 
appellee's  husband  was  employed  was  examined,  in- 
spected and  treated  as  required  by  the  various  pro- 
visions of  the  mining  act.  Some  employe  or  officer  of 
the  company  had  looked  at  this  machinery  not  long 
before,  and  had  made  something  of  an  examination 
of  it  ten  days  or  two  weeks  before,  but  he  was  not  a 
licensed  examiner,  nor  had  there  been  any  such  exam- 
ination as  the  law  requires,  or  any  dangerous  places 
marked  or  such  signals  displayed  as  the  law  requires, 
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nor  had  appellant  intended  to  treat  the  law  as  applica- 
ble to  these  appliances:  So  far  as  can  be  discovered, 
the  accident  was  caased  by  the  breaking  of  the  bolt 
which  held  one  end  of  the  brake  appKances  to  the 
floor,  thereby  releasing  the  brake  and  permitting  the 
car  to  descend  with  great  rapidity,  and  the  wire  rope 
to  rapidly  unwind  and  coil  up  in  the  engine  room,  and 
strike  the  engineer  a  deadly  blow.  It  may  well  be  that 
that  defect  would  have  been  discovered  by  such  an  ex- 
amination as  this  law  required.  If,  however,  the  bolt 
did  not  break  first,  yet  the  accident  was  plainly  at- 
tributable to  the  existing  dangerous  conditions.  It 
was  a  very  dangerous  position  that  the  operator  had 
to  assume  in  controlling  this  machinery  and  at  the 
same  time  turning  his  head  and  looking  in  another 
direction,  through  a  narrow  apperture,  with  his  head 
close  to  this  wire  rope,  which  at  any  time  was  liable 
to  strike  him  upon  the  head  in  case  it  swayed  any 
from  side  to  side,  as  the  proof  shows  it  would  do  vio- 
lently if  he  lost  control  of  the  car  while  it  was  descend- 
ing. The  proof  showed  that  there  could  be,  and  had 
at  one  time  been,  an  apparatus  to  hold  the  clutch  out 
of  gear  while  a  car  was  descending  without  requiring 
it  to  be  held  constantly  by  the  engineer.  In  all  these 
respects,  and  in  several  other  of  the  ten  specifications 
in  the  declaration  of  dangerous  conditions,  the  place 
where  the  engineer  was  required  to  work  could  have 
been  made  much  safer;  and  a  compliance  with  the 
statute  would  have  been  likely  to  result  in  changes 
favorable  to  the  safety  of  the  engineer,  and  the  proper 
marking  of  dangerous  places  and  the  display  of  dan- 
ger signals  would  have  protected  the  engineer.  Ap- 
pellant did  not  deem  the  statute  applicable  to  this  en- 
gine room,  and  did  not  intend  to  comply  with  the  pro- 
visions of  the  statute,  and  its  failure  was  wilful  in 
the  sense  of  the  statute. 

The  view  we  have  taken  disposes  of  most  of  the  ob- 
jections made  to  the  rulings  of  the  court  upon  the  tes- 
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timony  and  upon  the  instructions.  A^ppellant  tried  the 
case  upon  the  theory  that  this  was  not  a  part  of  the 
mine,  and  that  this  statute  was  not  applicable  to  the 
place  where  appellee's  husband  was  at  work.  The 
trial  judge  treated  this  as  a  part  of  the  service  of  the 
mine,  and  if  we  are  right  in  holding  that  he  was  correct 
m  that  conclusion,  he  was  also  correct  in  most  of  his 
rulings.  Objection  is  made  to  certain  questions  appel- 
lee was  permitted  to  put  to  witnesses.  Many  of  these 
were  upon  cross-examination,  and  the  direct  examina- 
tion had  opened  the  door  for  the  inquiry.  It  is  said 
the  damages  are  excessive,  but  we  find  no  cause  to  so 
hold.  This  claim  that  the  damages  are  excessive  is 
based  upon  the  fact  that  one  of  the  children  mentioned 
in  the  declaration  was  working  for  wages.  All  these 
facts  were  shown  to  the  jury.  The  instruction  on  the 
measure  of  damages  was  not  erroneous,  and  did  not 
exclude  from  the  consideration  of  the  jury  the  fact 
that  said  child  was  earning  wages.  The  other  rulings 
complained  of  were  generally  correct.  We  find  no  re- 
versible error  in  the  record.  The  judgment  is,  there- 
fore, affirmed. 

'Affirmed. 


Illinois  Steel  Company  y.  Joseph  M.  Ferguson. 
Gen.  No.  4,649. 

1.  Release — v)hen  question  of  sufficiency  of,  to  Mr  action,  is 
for  jury.  Where  there  Is  evidence  tending  to  show  that  the  re- 
lease interposed  as  a  bar  to  the  action  was  obtained  by  fraud  and 
misrepresentations,  it  is  for  the  jury  to  determine  the  sufficiency 
of  such  release  as  a  bar. 

2.  Release — when  incompetent.  Releases  of  prior  injuries  are 
incompetent  for  the  purpose  of  showing  that  the  plaintiff  knew 
wLat  he  was  signing  when  he  executed  the  release  interposed  as 
a  bar,  claimed  by  him  to  have  been  obtained  by  fraud  and  mis- 
representation. 
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3.  Impeachment — when  evidence  offered  for  purposes  of,  inad- 
missille.  Evidence  which  tends  to  Impeach  a  party.  If  offered  In 
Bur-rebuttal,  is  properly  excluded. 

4.  Newly  discovebed  evidence — when  ground  for  new  trial. 
Evidence  material  and  not  cumuletive  which  might  well  change 
the  result  of  a  subsequent  trial,  obtained  after  diligent  search 
and  not  known  at  the  time  of  the  trial  in  question  nor  capable 
of  ascertainment  at  such  time  by  the  exercise  of  reasonable  dili- 
gence, is  ground  for  a  new  trial. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  county;  the  Hon.  AxftEUT  O.  Mabshaix,  Judge,  pre- 
siding. Heard  in  this  court  at  the  April  tsrm,  1906.  Reversed 
and  remanded.    Opinion  filed  November  9,  1906. 

John  H.  Gabnsey,  for  appellant;  K.  K.  Knapp,  of 
counsel. 

J.  W.  D'Aecy,  for  appellee. 

Me.  Presiding  Justice  Debell  delivered  the  opinion 
of  the  court. 

A  roof  of  an  engine  room  at  appellant's  plant  in 
Joliet  was  blown  off  by  an  explosion.  While  it  was 
being  rebuilt  and  repaired,  and  appellee,  an  employs 
of  the  company,  was  oiling  an  engine  and  machinery 
underneath,  on  March  30,  1903,  a  brick  from  above 
became  detached  and  fell,  and  struck  appellee  over 
'  the  left  eye.  On  April  18,  1904,  appellee  brought  this 
suit  against  appellant  to  recover  damages  for  said 
injury  and  had  a  verdict  and  a  judgment  for  $15,000, 
from  which  appellant  prosecutes  this  appeal. 

It  is  argued  that  the  injury  was  caused  by  the  negli- 
gence of  a  fellow-servant,  and  therefore  appellee  was 
not  entitled  to  recover;  and  also  that  this  was  one  of 
the  risks  which  appellee  assumed,  and  therefore  he  was 
not  entitled  to  recover.  It  cannot  be  said  that  either 
of  these  propositions  was  established  so  indisputably 
as  to  make  it  a  matter  of  law  upon  which  the  court 
was  authorized  to  direct  a  verdict  for  appellant,  but 
these  were  questions  of  fact,  properly  submitted  to  the 
jury. 
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Appellant  offered  in  evidence  a  release  of  this  canse 
of  action,  executed  by  appellee  on  the  day  he  was  in- 
jured, and  recited  to  be  in  consideration  of  surgical 
attendance,  medicines  and  nursing,  and  one  dollar. 
It  also  offered  in  evidence  a  release  of  this  cause  of 
action,  executed  by  appellee  on  December  5,  1903, 
which  recited  a  consideration  of  $150,  and  it  proved  the 
payment  of  said  $150.  It  is  argued  that  because  of 
these  releases,  appellee  is  not  entitled  to  recover.  Ap- 
pellee testified  that  he  was  taken  to  the  office  of  appel- 
lant's physician  after  the  injury,  and  was  sick  at  his 
stomach,  and  that  the  physician  told  him  that  he  had 
to  make  out  a  statement,  and  asked  him  to  sign  this 
paper,  and  that  appellee  said  he  was  too  weak  and 
nervous,  but  the  physician  said  he  would  have  to  sign 
it  or  he  could  not  get  his  wounds  dressed,  and  that 
thereupon  he  signed  the  paper,  but  did  not  read  it, 
and  it  was  not  read  to  him,  but  the  physician  told  him 
it  was  nothing  but  a  statement.  He  also  testified  that 
on  December  5th  the  sight  of  one  eye  was  gone,  and 
the  sight  of  the  other  eye  was  nearly  gone,  and  that  he 
went  to  an  agent  of  the  company  at  his  office,  told  said 
agent  that  he  had  no  clothes,  and  that  he  owed  his 
brother  a  $75  board  bill,  and  that  the  agent  said  he 
would  give  him  $150,  and  asked  him  if  that 'would 
square  him  up,  and  appellee  replied  that  it  would; 
that  the  agent  then  got  a  check  and  gave  it  to  him,  and 
told  him  to  let  it  go  as  far  as  possible ;  that  it  was  to 
pay  expenses  and  get  some  clothes,  and  when  that  was 
used  up  to  come  back,  and  he  would  help  him  out 
again;  and  the  agent  then  procured  a  paper,  and  told 
him  to  sign  it,  and  said  it  was  a  statement  for  $150, 
^iven  for  lost  time  and  to  get  clothes;  that  appellee 
was  unable  to  read  it,  and  that  he  did  not  hear  the 
word  *' release''  or  "settlement,*'  and  did  not  know 
that  he  was  settling  the  claim,  and  that  under  those 
circumstances  he  signed  the  paper  presented  to  him. 
AVhether  a  release  executed  under  such  circumstances 
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is  a  bar  to  the  action  is  a  question  of  fact  for  the  jnry, 
where,  as  here,  appellant  s  officer  testified  to  an  en- 
tirely different  state  of  facts.  Spring  Valley  Coal 
Company  v.  Buzis,  213  111.  341,  and  Hartley  v.  C.  & 
A.  E.  E.  Co.,  214  111.  78,  and  cases  there  reviewed. 

Appellant  offered  in  evidence  various  other  re- 
leases executed  by  appeliee  for  various  other  slight 
injuries  received  prior  to  that  time,  on  the  theory 
that  they  tended  to  show  that  appellee  was  familiar 
with  their  method  of  doing  business,  and  knew  that 
they  required  releases  w!ien  they  settled  claims  for 
damages.  The  majority  of  the  court  are  of  opinion 
that  the  most  of  these  papers  were  not  competent,  for 
the  reason  that  if  they  were  put  in  evidence  plaintiff 
would  be  entitled  to  go  into  and  give  evidence 
concerning  the  (drcumstances  surrounding  the  execu- 
tion of  each  of  these  papers,  and  thus  the  jury  would 
have  been  confused  by  the  trial  of  immaterial  issues. 
Exhibit  0,  a  statement  signed  by  appellee  on  March 
4,  1902,  would  have  been  competent  if  it  had  been 
offered  by  defendant  in  chief,  as  it  showed  an,  acci- 
dent to  the  left  eye.  But  it  was  not  offered  for  that 
purpose,  and  only  in  surrebuttaL  and  the  objection 
thereto  was  properly  sustained. 

Appellee  finally  lost  the  sight  of  both  eyes.  He  con- 
tended that  that  loss  was  due  to  this  injury.  Appel- 
lant contended  that  it  was  not.  The  evidence  was  very 
conflicting  upon  that  subject.  The  damages  awarded 
were  only  justified  in  case  appellee's  blindness  was 
due  to  the  blow  received  from  this  brick.  Otherwise 
the  injuries  received  from  the  brick  were  of  a  com- 
paratively trifling  character.  Appellee  testified  that 
his  eyesight  was  fine;  that  he  had  never  had  any 
difficulty  with  his  eyes,  and  that  at  the  Minnesota 
State  Fair  in  1902  he  had  taken  the  first  prize  in  rifle 
shooting.  Except  said  Exhibit  0,  showing  he  had  re- 
ceived an  injury  over  the  left  eye,  appellant  had  no 
evidence  to  rebut  this  testimony. 
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One  ground  on  which  a  new  trial  was  sought 
was  newly  discovered  evidence.  Affidavits  were  filed 
in  support  thereof.  A  young  woman  testified 
therein  that  for  about  nine  months  from  Febru- 
ary, 1899,  appellee  frequently  called  upon  her  at  her 
home,  and  during  the  first  part  of  that  time  two 
or  three  times  a  week;  that  when  she  first  met  ap- 
pellee, she  noticed  that  he  had  trouble  with  his 
left  eye,  and  that  it  did  not  look  right,  and  that 
later,  during  said  nine  months,  he  told  her  that  the 
sight  of  his  left  eye  was  gradually  failing  him.  A  man 
testified  in  said  aflSdavits  to  an  occasion  prior  to  this 
injury  when  appellee,  in  good  daylight,  fell  over  a 
pipe  which  was  in  plain  sight,  and  said  that  he  did  not 
see  it.  Another  man  testified  in  said  affidavits  that 
appellee  was  in  his  employ  from  November  15,  1902, 
to  January  12,  1903,  and  that  from  the  manner  in 
which  he  did  his  regular  work  the  witness  concluded 
that  something  was  the  matter  with  appellee's  eyes, 
and  spoke  to  him  several  times  during  that  employ- 
ment about  having  them  examined  and  treated,  and 
that  appellee  did  not  deny  that  he  was  having  trouble 
with  them,  but  said  that  he  would  see  a  doctor. 
Another  witness  testified  to  statements  made 
by  appellee's  mother  when  she  was  angry  with 
her  son,  and  which  tended  to  cast  doubt  upon 
the  validity  of  his  claim  against  appellant. 
This  matter,  however,  was  hearsay,  and  incom- 
petent. The  other  affidavits  contained  matter  very 
material,  in  view  of  the  size  of  this  judgment. 
We  conclude  that  the  affidavits  of  appellant's 
attorney  and  of  its  agent  who  hunted  up  the  evidence 
for  the  trial,  show  sufficient  diligence,  and  they  show 
that  this  information  was  discovered  by  them  after  the 
trial.  This  is  not  cumulative  testimony,  for  appellant 
had* no  proof  that  appellee's  eyes  had  previously  been 
unsound.  If  the  statement  appellee  is  alleged  to  have 
made  to  the  young  lady  was  true,  then  this  verdict 
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ought  not  to  stand.  We  are  of  opinion  that  the  ends 
of  justice  require  that  a  new  trial  should  be  granted. 
The  judgment  is,  therefore,  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


City  of  EI  Paso  t.  William  H.  Hoagland. 

Gen.  No.  4,750. 

1.  FiNAi*  JT7D0MENT — effect  Of  ahsence  of.  Where  no  final 
Judgment  appears  in  the  record  filed  on  appeal,  the  appeal  will 
be  dismissed. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from 
the  Circuit  Court  of  Woodford  county;  the  Hon.  Geobge  W.  Pat- 
ton,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1906.    Appeal  dismissed.    Opinion  filed  November  9,  1906. 

John  F.  Boswobth,  City  Attorney,  for  appellant. 

C.  G.  ScHBOEDEB  and  Thomas  Kennedy,    for    ap- 
pellee. 

Mb.  Pbesidinq  Justice  Dibell  delivered  the  opinion 
of  the  court. 

The  Circuit  Court  on  appeal  from  a  justice  quashed 
an  amended  complaint  charging  a  violation  of  an  ordi- 
nance of  the  city  of  El  Paso.    The  city  appealed  from 
that  order.    We  denied  a  motion  to  dismiss  the  appeal 
which  we  understood  to  be  based  upon  the  absence  of 
a  bill  of  exceptions.    This  ruling  was  based  upon  our 
conclusion  that  the  complaint  was  a  pleading  and  that 
the  motion  to  quash  it  was  like  a  motion  to  quash  an 
indictment  or  like  an  oral  demurrer,  and  in  such  cases 
no  bill  of  exceptions  is  necessary  to  preserve  the 
ruling  of  the  court  for  review.    Burke  v.  C.  &  N.  W. 
Ry.  Co.,  108  111.  App.  565.    But  we  now  find  that  there 
is  no  final  judgment  in  this  record.    There  is  no  judg- 
\uu  cxxixas 


402  Appellate  Courts  of  Illinois. 

Vol.  129.]      Garllck  v.  Mutual  Loan  &  Building  Association. 

ment  that  the  suit  be  dismissed  or  that  defendant 
go  without  day.  So  far  as  this  record  shows  the  suit 
is  still  pending  in  the  court  belo^,  and  that  court  still 
has  power  to  permit  a  further  amended  complaint  to 
be  filed.  The  order  quashing  the  amended  complaint 
was  not  an  appealable  one,  and  the  appeal  is  there- 
fore premature  and  will  be  dismissed. 

Appeal  dismissed. 


Louis  D.  Garlick  et  al.   y.  Mutual  Loan  and  Building 
Association. 

een.  No.  4J03. 

1.  Remandment — when  directions  given  lipon,  abandoned.  The 
benefit  of  directions  given  upon  remandment  of  a  cause  is  aban- 
doned by  filing  an  amended  pleading  inconsistent  therewith. 

2.  Books  of  account — when  competent.  Books  of  account  are 
competent  where  shown  to  be  books  of  original  entry,  and  to  be 
true  and  correct,  by  the  testimony  of  a  person  who  made  the  en- 
tries therein. 

3.  Acknowledgment — effect  of  act  of  May  15,  190S.  An  acknowl- 
edgment taken  by  a  stockholder  of  the  corporation  grantee, 
though  invalid  when  made,  is  validated  by  the  act  of  May  15, 
1903. 

4.  Master  in  chanceby — when  reference  should  he  made  to 
state  account.  The  Appellate  Court  should  not  be  left  to  deter- 
mine by  its  own  computation  the  correctness  of  a  statement  of 
account  upon  which  a  decree  of  foreclosure  has  been  predicated; 
but  the  court  below  before  entering  a  decree  should  refer  the 
cause  to  the  master  to  make  computation,  and  the  means  by  which 
the  result  of  the  computation  was  arrived  at  should  be  preserved 
in  the  record. 

5.  Homestead  loan  association — law  with  respect  to  loanin(i 
of  money.  Prior  to  the  amendatory  act.  of  1891,  such  associations 
could  only  loan  by  competitive  bidding;  after  the  amendatory 
act  of  1S91  and  until  the  amendatory  act  of  1893,  associations  or- 
ganized prior  to  1891  could  not  loan  money  except  by  competitive 
bidding. 

6.  Homestead  loan  associations — hoio  by-laws  of,  must  he 
amended.  A  homestead  loan  association  can  only  amend  its  by- 
laws at  a  meeting  of  its  stockholders,  and  amendments  not  so 
made  are  void. 
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7.  Homestead  loan  association — when  exempted  from  opera- 
tion of  usury  laws.  Such  associations  are  only  exempted  from 
the  usury  laws  when  their  contracts  for  interest  and  premiums 
which  exceed  the  lawful  rate,  are  made  according  to  the  provis- 
ions of  the  homestead  loan  association  act. 

8.  Interest — complainant  asking  relief  from  usury  required  to 
pay.  In  equity  a  complainant  seeking  relief  from  usury  is  re- 
quired to  pay  the  legal  rate  of  interest. 

Foreclosure  proceeding.  Error  to  the  Circuit  Court  of  Will 
county;  the  Hon.  Albebt  O.  Marshall,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1906.  Affirmed  in  part,  reversed 
in  part  and  remanded  with  directions.  Opinion  filed  November 
9,  1906. 

Statement  by  the  Conrt.  This  writ  of  error  is  sued 
out  to  reverse  a  decree  entered  on  the  cross-bill  of 
defendant  in  error  praying  for  the  foreclosure  of  a 
mortgage  dated  September  15,  1896,  upon  certain  real 
estate  therein  described  to  secure  the  payment  of  a 
note  for  $11,600  with  interest  at  eight  per  cent,  per 
annum,  and  for  the  foreclosure  of  a  subsequent  quit- 
claim deed  of  the  same  real  estate,  alleged  to  have 
been  given  as  further  security.  The  cross-bill  alleges 
that  at  the  time  of  making  said  loan  said  Louis  D.  Gar- 
lick  assigned  to  cross-complainant  116  shares  of  stock 
in  said  association  of  which  he  was  the  holder.  The 
cross-bill  further  alleges  that  complainant  therein  is 
a  corporation  organized  under  the  statute  of  Illinois 
entitled  ''An  act  to  enable  associations  of  persons  to 
become  a  body  corporate  to  raise  funds  to  be  loaned 
only  among''  their  members,  in  force  July  1,  1872; 
''that  according  to  the  methods  of  business  allowed  by 
said  statute  and  established  by  said  charter  and  by- 
laws the  funds  in  the  treasury  of  said  association  are 
loaned  monthly  at  stated  meetings  thereof  to  its  stock- 
holders exclusively  in  amounts  not  to  exceed  $100  per 
share,  each  loan  being  awarded  to  the  stockholder  who 
bids  the  highest  premium  for  the  preference  or  pri- 
ority of  loan;''  that  loans  are  required  to  be  secured 
by  the  assignment  to  the  association  of  the  shares  of 
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stock  loaned  on,  and  by  a  mortgage  on  unencumbered 
real  estate;  that  on  improved  property  a  policy  of  in- 
surance is  required  payable  to  the  mortgagee;  that 
such  premiums,  interest  and  fines  are  free  from 
usury;  that  in  case  of  default  for  six  months  said  as- 
sociation may  proceed  to  (enforce  its  securities  by  law; 
that  Louis  D.  Garlick  maae  default  in  the  payment  of 
monthly  dues  on  said  116  shares  of  stock  and  interest 
for  six  months;  that  on  August  31, 1899,  there  was  due 
on  said  note  $12,715.32  and  the  real  estate  mortgaged 
being  scant  security  for  the  payment  of  said  sum,  de- 
fendants executed  a  quit-claim  deed  of  said  premises 
to  cross-complainant,  and  cross-complainant  executed 
a  contract  agreeing  to  reconvey  said  property  to 
Louis  D.  Garlick  upon  the  payment  of  $10,000  in  semi- 
annual payments  of  $500  on  the  principal,  and  inter- 
est at  six  per  cent,  per  annum,  payable  $50  per  month ; 
that  defendant  has  failed  to  make  said  payments  and 
cross-complainant  has  declared  the  same  forfeited; 
and  it  prays  that  the  same  may  be  foreclosed. 

The  original  bill,  when  the  case  was  in  this  court  be- 
fore, alleged  that  on  November  28, 1885,  Louis  D.  Gar- 
lick, complainant  therein,  borrowed  of  defendant  $700 
secured  by  a  mortgage  on  real  estate;  that  on  August 
7,  1889,  said  $700  loan  w^.s  merged  in  a  new  loan  of 
$5,000  secured  by  mortgage  on  real  estate;  that  com- 
plainant only  received  $4,000  on  this  loan,  $1,000  being 
retained  for  premium;  that  on  May  11,  1893,  all 
amounts  due  from  complainant  were  merged  in  a  new 
loan  to  him  of  $10,000  secured  by  mortgage  on  real 
estate,  which  last  mortgage  included  all  moneys  ad- 
vanced by  defendant  to  that  date ;  that  from  this  loan 
complainant  received  only  $8,000;  that  defendant  re- 
tained $2,000  of  said  $10,000  for  premium,  besides 
charging  eight  per  cent,  interest ;  that  on  September  15, 
1896,  all  amounts  due  from  complainant  were  merged 
in  a  new  loan  of  $11,600  secured  by  mortgage  on  real 
estate,  which  last  mortgage  included  all  moneys  ad- 
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vanced  by  defendant  to  that  date ;  that  on  Angust  31, 
1899,  complainant  with  his  wife,  Maria  D.  Garlick, 
executed  a  quit-claim  deed  to  defendant,  and  defend- 
ant gave  complainant  an  agreement  to  reconvey  to 
him  upon  the  complainant  paying  $10,000  in  semi- 
annual installments  of  $500  and  interest  at  six 
per  cent.,  payable  monthly.  Complainant  averred  he 
did  not  owe  the  amount  stated  in  said  agreement  for  a 
reconveyance,  and  that  he  had  practically  paid  all  he 
owed ;  and  he  prayed  for  an  accounting,  and  that  a  re- 
conveyance be  decreed  upon  payment  of  what  may  be 
found  due  from  complainant. 

The  defendants  to  the  cross-bill  in  their  answer  al- 
leged that  the  association  charged  them  large  sums  of 
money  for  premium  and  interest,  and  that  said  con- 
tract and  said  premium  and  interest  charged  are 
usurious ;  that  under  the  laws  of  said  association  loans 
were  made  to  its  members  by  members  bidding  for  the 
same,  but  that  in  no  case  did  defendant,  Louis  D.  Gar- 
lick,  bid  for  any  of  the  loans  made  to  him,  nor  was  he 
required  or  permitted  to  bid.  They  denied  signing  the 
•  note  and  the  mortgage  and  the  quit-claim  deed  de- 
scribed in  the  cross-bill,  and  alleged  that  the  same 
were  obtained  by  fraud. 

After  the  case  was  remanded  to  the  Circuit  Court 
complainant  in  the  original  bill  amended  his  bill  by 
alleging  that  the  $700  loan  was  not  merged  in  the 
$5,000  loan,  and  that  the  $5,000  loan  was  usurious; 
that  said  $5,000  loan  was  not  included  in  the  $10,000 
loan;  that  the  $10,000  loan  was  usurious,  complainant 
only  having  received  $8,000  on  it,  and  that  interest 
was  charged  on  $10,000  at  the  rate  of  eight  per  cent, 
per  annum;  that  all  said  mortgages  and  the  quit-claim 
deed  were  acknowledged  before  a  notary  public  who 
was  an  oflScer  in  said  association  and  that  said  ac- 
knowledgments were  void.  The  defendant  to  the  orig- 
inal bill  amended  its  answer  by  stating  that  the 
loans  were  made  under  a  by-law  of  the  association,  but 
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did  not  state  what  that  by-law  was ;  and  it  denied  all 
the  charges  of  fraud  and  asserted  that  the  loans  were 
regular  and  valid. 

The  cause  was  heard  by  the  court,  and  a  final  de- 
cree made  without  a  reference  to  the  master.  The  de- 
cree finds  that  the  $700  and  the  $5,000  loans  were 
made  in  conformity  with  law  by  plaintiff  in  error 
bidding  for  said  loans;  that  the  $700  loan  was  fully 
paid  off ;  that  plaintiffs  in  error  executed  the  note  and 
mortgage  of  September  15,  1896,  and  the  quit-claim 
deed  of  August  31,  1899,  and  that  the  said  deed  is  a 
mortgage,  and  that  on  August  31,  1899,  Garlick  was 
not  indebted  to  the  association  in  the  sum  of  $10,000, 
as  recited  in  the  contract,  but  in  the  sum  of  $7,650,  and 
that  interest  at  the  rate  of  five  per  cent,  per  RTmnm 
should  be  charged  from  that  time;  and  that  on  De- 
cember 1,  1905,  after  giving  credit  for  payments 
made  since  August  31,  1899,  there  was  due  $8,344.43; 
and  a  reconveyance  was  decreed  on  the  payment  of 
said  sum  due  with  interest  at  the  rate  of  five  per  cent, 
per  annum  from  December  1,  1905,  and  in  default  of 
payment  that  said  premises  or  so  much  as  is  neces- 
sary be  sold  to  satisfy  the  decree  and  costs. 

E.  C.  Hall,  for  plaintiffs  in  error. 

J.  W.  Downey,  for  defendant  in  error. 

Mb.  Justice  Thompson  delivered  the  opinion  of  the 
court. 

This  case  was  in  this  court  before,  and  is  reported 
in  116  111.  App.  311,  where  the  case  is  fully  stated  as 
it  then  appeared.  It  was  at  that  time  reversed  and  re- 
manded for  further  proceedings  not  inconsistent  with 
said  opinion,  but  the  remanding  order  seems  to  have 
omitted  the  directions  then  given.  Plaintiff  in  error, 
upon  the  case  being  redocketed  in  the  Circuit  Court, 
abandoned  the  benefit  of  those  directions  by  filing  an 
amended  bill. 
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It  is  assigned  for  error  that  the  defendant  was  per- 
mitted to  introduce  in  evidence  its  books  of  account 
with  plaintiff.  Defendant  did  not  offer  any  books 
except  such  as  the  person  who  made  the  entries  therein 
testified  were  books  of  original  entry,  and  that  the 
entries  were  true  and  correct  and  made  at  the  time. 
With  this  preliminary  proof  they  were  properly  ad- 
mitted. They  were  also  competent  evidence  under  the 
statute.  Section  15,  Evidence  Act;  Mandel  v.  Swan 
Land  Co.,  154  111.  177 ;  Trainor  v.  German  Savings  L. 
&  B.  Assn.,  102  111.  App.  604. 

It  is  also  assigned  for  error  that  the  mortgages  and 
the  quit-claim  deed  were  each  acknowledged  before  a 
notary  public  who  was  an  oflBcial  in  the  defendant  as- 
sociation. There  are  no  conveyances  to  any  third  par- 
ties involved.  The  act  of  May  15,  1903  (Kurd's  Stat. 
1903,  p.  447),  has  been  held  to  legalize  acknowledg- 
ments of  deeds  and  mortgages  made  to  corporations 
when  the  oflBcer  taking  tJie  acknowledgment  was  at 
the  time  of  taking  the  same  a  stockholder  in  such  cor- 
poration, and  that  an  instrument  so  acknowledged 
would  convey  dower  and  homestead  interests  not- 
withstanding such  acknowledgment  was  invalid  when 
taken.  Maxwell  v.  Lincoln  Building  Association,  216 
m.  85. 

It  is  alleged  in  the  original  bill  filed  by  Louis  D. 
Garlick  that  he  and  his  wife  executed  and  delivered 
the  mortgage  of  September  15,  1896,  and  the  quit- 
claim deed  of  August  31,  1899.  In  the  answer  to  the 
cross-bill  Garlick  and  his  wife  both  deny  that  they  exe- 
cuted said  instruments  and  allege  that  they  were  ob- 
tained from  them  by  fraud.  The  Circuit  Court  cor- 
rectly found  from  the  evidence  that  they  knowingly 
and  understandingly  executed  these  instruments,  and 
there  was  no  error  in  that  finding.  Plaintiffs  in  error 
assign  for  ierror  that  the  Circuit  Court  should  have 
found  the  $5,000  mortgage  of  August  7,  1889,  and  the 
$10,000  mortgage  of  May  11,  1893,  usurious.  The 
court  foimd  that  plaintiff  only  received  $4,100  on  the 
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$5,000  loan  and  **that  said  loan  was  made  in  conform- 
ity with  the  requirement  of  law,'*  which  means  that 
it  was  not  usurious.  The  court  found  that  on  the  $10,- 
000  loan  plaintiff  received  $8,000,  but  does  not  state 
whether  the  loan  was  legal  or  illegal,  usurious  or  other- 
wise. The  court  then  found  that  the  $11,600  loan  of 
September  15,  1896,  was  made  and  included  all  indebt- 
edness of  plaintiff  to  defendant  at  that  time,  and  that 
plaintiff  failed  in  making  the  agreed  payments, 
and  that  on  August  31,  1899,  when  the  quit-claim  deed 
was  made  and  a  contract  given  to  reconvey  on  the  pay- 
ment of  $10,000  by  the  Garlicks,  they  only  owed  $7,650 
to  defendant,  and  that  from  that  time  interest  be 
computed  at  the  legal  rate.  There  is  no  statement  in 
the  decree  showing  what  finding  the  court  made  upon 
the  charge  of  usury  in  the  mortgage  of  May  11,  1893. 
We  are  of  the  opinion  from  the  amount  found  due  by 
the  court  on  August  31,  1889,  that  it  was  intended  to 
declare  that  loan  usurious.  A  finding  on  that  question 
should  have  been  incorporated  in  the  decree,  so  that 
there  would  be  no. doubt  as  to  what  the  court  did  de- 
cree upon  the  subject. 

Both  the  original  bill  and  the  cross-bill  prayed  for 
an  accounting.  The  accounts  are  very  long  and  com- 
plicated, running  over  fifteen  years,  with  monthly  pay- 
ments of  interest,  and,  at  times,  of  principal  and  inter- 
est, with  a  controversy  over  the  amounts  and  dates  of 
payment.  To  determine  how  much  was  due  it  was 
necessary  for  some  one  to  make  many  complicated  com- 
putations of  interest,  because  of  the  frequent  partial 
payments.  No  such  computation  appears  in  this 
record.  The  court,  after  it  had  entered  a  decree  de- 
termining the  legal  questions  involved  and  the  basis 
of  liability,  should  have  sent  this  cause  to  the  master 
with  directions  to  state  the  account,  and  then  upon  the 
statement  of  such  account  by  the  master  either  party 
could  have  objected  to  such  account  and  pointed  out 
in  what  items  it  was  claimed  there  was  error.     As 
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the  case  now  stands,  the  entire  calculation  must  be  per- 
formed by  the  Appellate  Court  to  see  if  the  amoimt 
finally  arrived  at  in  the  decree  is  correct,  before  we  can 
affirm  it.  After  the  evidence  was  substantially  all 
heard  by  the  chancellor,  he  announced  that  he  would 
enter  an  order  referring  the  case  to  the  master,  and 
thereupon  the  following  stipulations  were  made  in 
open  court: 

'*It  is  stipulated  by  and  between  the  parties  to  this 
case,  by  their  respective  attorneys,  that  the  itemized 
statements  of  the  $700  loan,  the  $5,000  loan  ,the  $10,- 
000  loan,  the  $11,600  loan,  and  the  transactions 
under  the  contract  for  a  deed,  are  true  and  correct 
copies  of  the  books  of  defendant  association  with 
reference  to  said  transaction,  and  that  no  objection  is 
made  to  said  statements  on  account  of  the  same  not 
being  the  books  of  origin.al  entry;  and  that  only  the 
specific  items  represented  in  the  receipts  showing  pay- 
ments made  by  Mr.  Garlick  which  it  is  claimed  have 
not  been  accounted  for  by  the  association  shall  be 
added  thereto,  and  that  these  statements  and  receipts 
shall  be  submitted  to  the  court  for  his  decision." 

This  was  followed  by  seven  pages  of  tabulated  mat- 
ter, showing  many  entries  of  payments  of  principal, 
interest,  dues  and  fines.  This  was  not  a  stipulation 
that  the  account  should  be  stated  by  the  court  and  not 
by  the  master,  though  it  seems  to  have  been  so  under- 
stood by  the  court  and  may  have  been  so  intended  by 
counsel;  but  even  if  the  stipulation  had  been  that  the 
account  should  not  be  stated  by  the  master,  and  the 
court  had  been  willing  to  take  upon  itself  that  labor, 
still  the  rule  as  laid  down  in  Moss  v.  McCall,  75  111. 
190,  is  that,  **  Counsel  will  not  be  permitted,  by  stipu- 
lation or  otherwise,  for  their  own  convenience  to 
impose  upon  an  appellate  court  the  performance  of 
duties  that  pertain  to  the  office  of  master  in  chancery. 
Where  accounts  involve  large  sums  of  money,  and  the 
testimony  as  to  the  rights  of  the  parties  is  conflicting 
and  unsatisfactory,  in  conformity  with  the  rules  of 
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chancery  practice  the  cause  must  be  referred  to  a 
master  to  render  a  concise  and  accurate  statement  so 
that  the  same  may  be  readily  comprehended,  and 
any  objection  taken  passed  upon  understandingly." 
Moshier  v.  Norton,  83  111.  519;  French  v.  Gibbs,  105  HI. 
523;  Daily  v.  Catholic  Church,  97  111.  19;  Beale  v. 
Beale,  116  111.  292;  Ennesser  v.  Hudek,  169  111.  494. 
The  seven  pages  of  statements  from  the  books  of  the 
association,  admitted  under  said  stipulation,  contained 
nearly  three  hundred  and  fifty  items  of  payments  of 
principal,  interest,  dues  and  fines,  made  on  many  dif- 
ferent dates.  There  was  also  proof  of  other  payments 
not  shown  upon  said  statements.  The  payments  made 
upon  the  $5,000  loan  before  the  consolidation  must  be 
applied  pursuant  to  the  statute  governing  such  bodies 
and  the  by-laws  of  the  association.  Those  made  upon 
the  $10,000  loan  before  the  consolidation,  and  those 
made  upon  the  entire  loan  as  consolidated,  must  be 
treated  as  payments  made  upon  an  usurious  loan 
where  the  debtor  is  liable  for  statutory  interest.  It  is 
obvious  that  under  the  rule  laid  down  in  the  cases 
above  cited  the  parties  cannot,  by  agreement,  be  per- 
mitted to  impose  upon  the  chancellor  or  upon  a  court 
of  appeal  the  labor  of  making  computations  of  interest 
where  such  a  multitude  of  partial  payments  are  in- 
volved. Such  extensive  computations  must  be  made 
by  the  master. 

The  cross-bill  has  not  been  amended  in  any  particu- 
lar since  the  case  was  in  this  court  before.  The  com- 
plainant in  the  original  bill,  while  he  has  alleged  facts 
varying  fr<>m  the  allegations  at  the  first  hearing,  has 
not  stated  or  proved  any  facts  which  require  the  appli- 
cation of  any  principles  of  law  or  equity  differing 
from  those  announced  in  our  former  opinion.  Plaint- 
iff in  error  admits  he  bid  at  a  regular  meeting  for  the 
$700  loan,  but  that  loan  is  admitted  by  both  parties  to 
have  been  regularly  paid  off,  and  therefore  there  i? 
no  question  before  us  as  to  that  loan.    Plaintiff  in  error 
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denies  bidding  for  the  $5,000  loan.  Clare,  who  was 
a  clerk  for  the  defendant  in  error  at  the  time  of  the 
making  of  the  $5,000  loan,  testifies  that  Garlick  was 
present  at  the  meeting  of  Jnly  23,  1899,  at  which  that 
loan  was  made,  and  that  Garlick  bid  for  that  loan. 
Directors  who  were  present  at  that  meeting  say  no 
loans  were  made  at  that  time  except  upon  bids.  The 
record  of  the  meeting  of  July  23, 1899,  of  the  associa- 
tion shows  that  loans  were  made  at  premiums  of  from 
seventeen  to  twenty  per  cent.,  Garlick  getting  his  loan 
at  a  premium  of  eighteen  per  cent.,  and  we  are  satis- 
fied that  that  loan  was  made  in  accordance  with  the 
statute  at  that  time  in  force  concerning  building  asso- 
ciations, aifd  that,  Garlick  being  a  stockholder  and 
having  bid  for  the  loan,  there  was  no  usury  in  it. 
There  has  been  no  change  in  the  evidence  concerning 
the  method  of  making  the  $10,000  loan  since  the  for- 
mer opinion  of  this  court.  The  only  change  in  the 
original  bill  as  to  this  loan  is  that  plaintiffs  in  error 
now  allege  the  former  loans  were  not  included  in  it, 
and  such  is  the  proof.  The  act  concerning  home- 
stead loan  associations  was  amended  in  1891,  permit- 
ting such  associations  organized  subsequent  to  that 
time  to  adopt  a  by-law  providing  that  ''any  such  as- 
sociation may  by  its  by-laws  dispense  with  the  offering 
of  its  money  for  bids  in  open  meeting,  and  in  lieu 
thereof  loan  its  money  at  a  rate  of  interest  and  pre- 
miums fixed  by  its  by-laws,  and  either  with  or  without 
premiums,  deciding  the  preference  or  priority  of  loans 
by  the  priority  of  the  applications  for  loans  of  its 
shareholders.*'  There  was  no  provision  of  the  statute 
by  which  such  associations  organized  before  that  time 
might  adopt  such  method  of  making  loans,  and  all  as- 
sociations organized  prior  to  that  time  were  prohibited 
from  making  loans  in  any  other  manner  than  by  open 
competitive  bidding,  until  the  legislature  of  1893 
amended  the  act  permitting  such  associations  after 
July  1, 1893,  to  adopt  the  level  premium  method.    The 
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act  of  1891  provided  that  such  associations  heretofore 
incorporated  might  avail  themselves  of  all  the  powers 
conferred  by  that  act,  but  did  not  provide  any  method 
for  amending  their  charters  (of  which  the  by-laws  were 
then  a  part),  so  as  to  avail  themselves  of  the  act. 
The  act  of  1893  provided  that  alterations  of  the  by- 
laws might  be  made  by  the  association  adopting  an 
amendment,  and  submitting  such  amendment  to  the 
secretary  of  state,  and  the  same  being  approved  by 
the  attorney-general,  and  the  recording  of  the  same 
in  like  manner  as  the  original  by-laws,  and  that  only 
such  by-laws  as  have  been  submitted,  approved  and 
recorded  shall  be  operative.  It  is  proved  that  at 
a  joint  meeting  of  some  of  the  directors  of  defend- 
ant association  an^  of  directors  of  a  similar  asso- 
ciation in  Joliet,  in  July,  1891,  an  agreement  was 
made  that  both  associations  should  adopt  the  level  pre- 
mium plan  and  the  same  premium.  At  a  meeting  of 
the  directors  of  defendant  association  in  December, 
1891,  a  motion  was  made  and  carried,  '^that  the  by- 
laws be  amended  according  to  the  amendment  sub- 
mitted; that  interest  on  all  loans  hereafter  should  be 
eight  per  cent,  and  the  premiums  on  all  loans  shall  be 
twenty  per  cent.**  No  record  was  ever  made  of  any 
such  amendment,  and  there  is  no  evidence  that  any 
such  amendment  was  ever  submitted  to  the  secretary 
of  state  or  approved  by  the  attorney-general  or  ever 
recorded  anywhere,  and  so  far  as  appears  it  was  never 
printed  in  the  by-laws  of  defendant.  Such  associa- 
tions can  under  the  statute  only  adopt  by-laws  at  a 
meeting  of  the  stockholders.  There  is  no  proof  that 
the  stockholders  in  defendant  association  ever  passed 
any  amendment  to  its  original  by-laws  concerning  its 
method  of  making  loans,  or  that  they  were  ever  noti- 
fied of  the  action  of  the  directors.  There  was,  there- 
fore, no  by-law  ever  adopted,  changing  the  original  by- 
law by  which  loans  were  made  at  competitive  bidding, 
to  the  level  premium  plan.    In  addition  to  what  has 
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been  said,  the  defendant  in  its  cross-bill  does  not  allege 
that  it  had  at  any  time  a  level  premium  by-law,  but 
alleges  that  **the  funds  of  said  association  are  loaned 
monthly  at  stated  meetings  thereof  to  its  stockholders, 
exclusively  in  amounts  not  exceeding  $100  per  share, 
each  loan  being  awarded  to  the  stockholder  who  bids 
the  highest  premium  for  the  preference  or  priority  of 
loan.''  Such  associations  are  only  exempted  from  the 
usury  laws  when  their  contracts  for  interest  and  pre- 
mium which  exceed  the  lawful  rate  are  made  **  accord- 
ing to  the  provisions  of  this  act.*'  Borrowers'  Build- 
ing Assn.  v.  Eklund,  190  111.  257;  Jamieson  v.  Jurgens, 
195  111.  86;  Fritze  v.  Equitable  Society,  186  111.  195; 
Garlick  v.  Mutual  B.  &  L.  Assn.,  116  111.  App.  311;  4 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  1074  and  note.  As 
the  loan  of  May  11,  1893,  was  not  let  at  a  competitive 
bidding  as  alleged  in  the  cross-bill  and  was  not  made- 
in  accordance  with  the  by-laws  of  defendant  associa- 
tion and  the  statute,  we  must  adhere  to  our  original 
opinion  in  this  case  that  it  was  usurious.  The  orig- 
inal loan  being  usurious,  all  renewals  thereof,  or  of 
which  the  usury  made  a  part,  are  tainted  therewith. 
The  plaintiff  only  having  received  $8,000  on  the  loan 
made  May  11,  1893,  upon  an  illegal  and  usurious  plan, 
should  only  be  charged  with  that  amount. 

The  cross-complainant  by  its  cross-bill  seeks  to  fore- 
close the  mortgage  dated  September  15,  1896,  securing 
the  note  for  $11,600  which  is  further  secured  by  the 
assignment  of  the  116  shares  of  stock  Garlick  held  in 
the  loan  association  and  further  secured  by  *the  quit-  • 
claim  deed  conveying  to  cross-complainant  the  same 
premises  described  in  the  said  mortgage  of  September 
15th.  The  consideration  for  the  note  and  mortgage, 
stock  and  deed  sought  to  be  foreclosed  was  the  pay- 
ment of  the  usurious  loan  of  May  11, 1893,  and  the  non- 
usurious  loan  of  August  7.  1889.  The  cross-complain- 
ant does  not  ask  for  any  relief  based  upon  or  even 
mention  the  original  mortgages  in  its  cross-bill.    After 
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the  execution  of  the  $11,600  note  and  mortgage,  Gar- 
lick  made  payments  varying  in  amounts  from  $10  to 
$500  ahnost  monthly  for  more  than  six  years.  These 
payments  were  applied  upon  the  $11,600  note  that  was 
given  in  satisfaction  of  the  original  loans.  The  new 
note  and  mortgage  having  an  usurious  foundation  in 
part,  we  are  unable  to  discover  any  rule  of  law  or 
equity  by  which  to  equitably  divide  the  payments  so 
made  an  apportion  part  to  the  payment  of  the  orig- 
inal usurious  loan  and  part  to  the  original  non- 
usurious  loan.  The  whole  of  the  new  note  must  be 
considered  as  tainted  with  usury  from  the  date  of  such 
commingling  and  only  legal  interest  be  computed  on 
the  amount  due  from  Garlick  at  the  time  of  making  the 
$11,600  note.  The  plaintiff  in  error,  having  begun 
these  proceedings  in  equity  and  offering  to  pay  what 
is  due,  must  do  equity  and  must  pay  legal  interest 
upon  the  money  he  received.  Rosencrans  v.  Schnacke, 
13  HI.  App.  216;  Barnard  v.  Cushman,  35  111.  451. 

We  aflSrm  so  much  of  the  decree  as  finds  that  the 
loan  of  November  27,  1885,  is  paid;  that  the  loan  of 
August  7,  1889,  was  not  usurious,  and  that  the  several 
mortgages  and  the  quit-claim  deed  were  valid  and 
effective  to  convey  and  mortgage  all  the  interests  of 
plaintiff  in  error  in  the  premises.  The  rest  of  the  de- 
cree is  reversed  for  the  failure  to  refer  the  cause  to 
the  master  to  state  the  account  between  the  parties, 
and  we  remand  the  cause  to  the  court  below  with  di- 
rections to  enter  a  decree  finding  expressly  that  the 
loan  of  May  11,  1893,  was  usurious,  and  to  refer  the 
cause  to  the  master  in  chancery  to  state  the  account 
between  the  parties  upon  the  evidence  embodied  in 
the  certificate  of  evidence  now  on  file  and  upon  such 
further  evidence  as  to  the  state  of  the  account  as 
either  party  may  offer. 

The  decree  will  direct  the  master,  first,  to  compute 
and  ascertain  the  balance  due  on  the  $5,000  loan  on 
September  15, 1896,  according  to  the  contract  between 
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the  parties  and  the  by-laws  of  the  association ;  second, 
to  compute  and  ascertain  the  balance  due  on  Septem- 
ber 15,  1896,  on  the  loan  of  May  11,  1893,  treating  the 
principal  of  the  loan  as  $8,000  and  charging  interest 
thereon  at  five  per  cent,  per  annum,  crediting  all  pay- 
ments thereon  and  computing  interest  in  accordance 
with  the  rule  laid  down  in  McFadden  v.  Fortier,  20 
ni.  509,  and  Heartt  v.  Rhodes,  66  111.  351;  third,  to 
add  together  the  total  sum  remaining  unpaid  on  Sep- 
tember 15,  1896,  on  the  $5,000  loan  and  the  principal 
then  remaining  unpaid  on  the  loan  of  May  11,  1893, 
and  treat  the  sum  as  a  new  principal  bearing  interest 
at  five  per  cent,  per  annum  from  September  15,  1896 ; 
fourth,  to  apply  payments  made  after  September  15, 
1896,  first  to  the  discharge  of  the  interest  remaining 
impaid  on  September  15,  1896,  on  said  loan  of  May  11, 
1893,  and  then  to  the  discharge  of  interest  on  the  new 
principal  formed  as  aforesaid  on  September  15,  1896, 
computing  such  interest  and  applying  such  payments 
in  accordance  with  the  rule  above  referred  to ;  fifth,  to 
charge  plaintiffs  in  error  with  disbursements  made  by 
defendant  for  insurance  and  any  other  lawful  charges 
against  the  property,  with  interest  thereon  at  the  rate 
of  five  per  cent,  per  annum ;  and  sixth,  to  state  and  re- 
port the  account  between  the  parties  in  accordance 
with  such  directions,  with  i^uch  further  proofs  as  may 
be  taken  upon  such  accounting. 

The  court  below  will  then  take  such  further  pro- 
ceedings as  to  equity  appertain,  not  inconsistent,  with 
this  opinion. 

Affirmed  in  part,  reversed  in  part,  and  remanded  with 
directions. 
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Elgin^  Joliet  &  Eastern  Railway  Company  t.  John  B. 
Herath^  Administrator. 

Gen.  No.  4,600. 

1.  Safe  place  to  work — duty  of  master  to  furnish.  It  is  tbe 
duty  of  a  master  to  furnish  to  his  servant  a  reasonably  safe  place 
in  which,  to  perform  his  work,  and  such  servant  In  performing 
his  work  has  a  right  to  rely  upon  the  belief  that  the  master  has 
furnished  such  a  place. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Albebt 
O.  Maeshall,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1906.    Affirmed.    Opinion  filed  November  9,  1906. 

J.  L.  O'DoNNELL  and  T.  F.  Donovan,  for  appellant; 
Knapp,  Haynie  &  CAMPBELii,  of  counsol. 

Baek,  Barb  &  Baeb,  for  appellee. 

Mr.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  an  action  brought  by  John  R.  Herath,  ad- 
ministrator of  the  estate  of  Thomas  Menary,  against 
appellant,  claiming  damages  for  negligently  causing 
the  death  of  Menary.  The  case  was  tried  in  the  Circuit 
Court  of  Will  county.  The  jury  found  the  defendant 
guilty,  and  assessed  the  plaintiff's  damages  at  the  sum 
of  $8,000.  On  the  hearing  of  the  motion  for  a  new  trial, 
the  lower  court  required  the  plaintiff  to  remit  $1,000 
of  this  verdict.  The  plaintiff  having  consented  to  a 
remittitur  of  that  amount,  the  court  entered  judgment 
against  the  defendant  for  $7,000.  From  that  judgment 
the  defendant  has  appealed,  and  the  cause  is  brought 
to  this  court  for  review. 

Thomas  Menary  was 'one  of  a  gang  or  group  of  four 
men,  who  were  employed  as  car  repairers  in  the  yards 
of  the  Elgin,  Joliet  &  Eastern  Railway  Company  at 
Joliet.    The  accident  which  caused  his  death  took  place 
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in  those  yards  on  the  21st  of  July,  1904.  On  that  morn- 
ing this  gang  of  four  men  was  ordered  by  the  general 
foreman  of  the  yards,  Charles  H.  Emerson,  to  go  to 
a  track  called  the  wire  mill  track,  which  was  used  as  a 
switch  track,  to  dismantle  a  box  car  that  stood  upon 
that  track,  and  place  the  material  on  a  flat  car  stand- 
ing near  it  on  the  same  track.  The  men  proceeded  at 
once  with  this  work.  They  raised  the  end  of  the  box 
car  next  to  the  flat  car  several  feet  by  means  of  jack 
screws,  and  Menary  was  at  work  beneath  the  box  car 
and  next  to  the  flat  car  facing  the  box  car  when  an  en- 
gine with  coal  cars  attached  backed  down  upon  the 
switch  track  from  the  main  track,  struck  the  flat  car 
and  drove  it  against  the  box  car.  Menary  was  caught 
between  the  two  cars  and  received  injuries  from  which 
he  soon  afterwards  died. 

It  is  contended  by  appellant  that  Menary  held  the  po- 
sition or  offico  of  foreman  of  the  gang  or  group  of 
men  with  whom  he  was  working  on  the  car  in  question ; 
that,  as  such  foreman,  he  was  clothed  with  a  degree 
of  responsibility  that  did  not  attach  to  an  ordinary 
workman;  and  that  it  was,  therefore,  his  duty  to 
protect  himself  and  the  other  members  of  his  gang 
by  placing  on  the  track  at  a  proper  distance  from 
the  place  where  they  were  working  a  flag  as  a  warn- 
ing signal  to  approaching  engines  or  trains.  This 
contention  is  urged  with  great  force  by  counsel 
for  appellant.  It  does  not,  however,  appear  to  us 
that  the  evidence,  when  carefully  and  impartially 
considered,  bears  out  this  claim.  One  Louis  John- 
son was  the  principal  witness  for  the  plaintiff. 
Johnson  was  one  of  the  gang  of  four  men  that 
Menary  was  working  with.  The  other  two  mem- 
bers of  the  gang  were  Swedes  who  could  not  talk  En- 
glish. Johnson  testified  that  he  had  worked  with 
Menary  during  all  the  timft  that  the  latter  had  been  in 
the  employ  of  appellant;  that  they  had  never  worked 
on  the  wire  mill  track  but  once  before  the  mornmg 
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of  the  accident;  that  Emerson  was  the  foreman  to 
whom  they  looked  for  orders;  that  Emerson  came  to 
this  gang,  which  was  working  on  another  track,  on  that 
morning,  took  the  four  men  to  the  wire  mill  track  and 
told  them  to  strip  or  dismantle  the  box  car  and  load 
the  materials  on  the  flat  car.  He  further  testified  that 
during  all  the  time  that  he  and  Menary  were  engaged 
together  on  this  repair  work  they  ha'd  never  used  a 
flag  as  a  warning  signal,  and  that  he  (Johnson)  had 
never  received  or  heard  an  order  to  have  a  flag  on  the 
repair  track,  and  that  there  was  no  rule  of  the  com- 
pany to  that  effect  till  after  Menary  *s  death.  It  was 
also  brought  out  in  Johnson's  evidence  that  after  the 
gang  had  gone  over  to  the  wire  mill  track  onthe  morn- 
ing of  the  accident,  he  as^ed  Menary  if  they  had  better 
not  have  a  flag  out,  and  tliat  Menary  said  no,  that  as 
there  was  an  open  space  between  them  and  the  end  of 
the  switch  track,  they  could  look  out  for  themselves; 
and  he  testified  that  the  idea  of  a  signal  flag  was  sug- 
gested in  his  mind  by  his  experience  on  the  Chicago 
&  Northwestern  Eailway,  upon  which  he  had  for- 
merly worked.  Great  effort  was  made  iand  much  in- 
genuity was  exercised  by  counsel  for  appellant  to  in- 
duce Johnson  to  testify  that  Menary  was  the  foreman 
of  the  gang  with  which  he  was  working;  but  we  do  not 
think  that  the  effort  was  in  any  degree  successful. 
Johnson  said  that  Emerson  generally  gave  orders 
about  the  work,  sometimes  to  himself  and  sometimes 
to  Menary;  and  he  explicitly  denied  that  Menary  was 
the  foreman  of  the  gang. 

Charles  H.  Emerson,  the  general  foreman  of  the 
yards  at  Joliet,  was  the  principal  witness  for  appel- 
lant. His  evidence  was  to  the  effect  that  Menary  was 
the  foreman  of  his  gang.  He  testified  that  on  the 
morning  of  the  accident  he  did  not  tell  Menary  to  put 
out  a  flag,  but  that  he  had  on  several  previous  occa- 
sions given  him  such  direction,  and  that  he  had  *^  never 
caught  Menary  when  he  didn't  have  flags  up.'*    It  is 
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to  be  noted,  however,  that  although  Emerson  testified 
that  he  had  given  such  orders,  not  only  to  Menary, 
but  to  the  foreman  of  similar  gangs,  yet  he  was  able 
to  name  only  one  person  aside  from  Menary  whom  he 
had  so  directed.  That  man,  one  Jacob  Frobish,  was 
afterwards  called  by  the  plaintiff  as  a  witness  in  re- 
buttal, and  denied  having  received  such  orders  from 
Emerson.  The  testimony  of  Frobish  was  objected  to, 
but  it  was  rendered  competent  by  the  testimony  given 
by  Emerson.  The  defendant  drew  forth  this  evidence 
in  regard  to  Emerson's  orders  about  putting  out  flags, 
and  the  plaintiff  had  the  right  to  meet  it  by  pro- 
ducing rebuttal  testimony. 

It  is  not  possible  to  reconcile  the  testimony  of  the 
witnesses  Johnson  and  Emerson;  but  it  seems  fair  to 
conclude  from  all  the  facts  and  circumstances  in  evi- 
dence, that  it  never  was  the  purpose  of  appellant  to 
clothe  Menary  with  any  of  the  real  powers  or  attri- 
butes that  common  experience  associates  with  the  posi- 
tion of  foreman  of  a  gang  of  workmen.  He  had  neither 
power  to  employ  nor  authority  to  discharge  men;  he 
did  not  plan  the  work  on  which  he  was  engaged,  nor 
did  he  direct  the  movements  of  the  other  men  in  the 
gang;  it  does  not  appear  in  the  evidence  that  he  re- 
ceived higher  pay  than  other  workmen  of  the  same 
class.  The  fact  that  a  servant  transmits  to  fellow-serv- 
ants orders  received  from  a  common  superior  in  no- 
wise constituted  him  the  agent  of  that  superior,  nor 
does  it  make  him  a  foreman  in  the  common  and 
usual  acceptation  of  that, term.  This  seems  to  have 
been  the  view  taken  by  the  jury.  They  had  the 
witnesses  before  them;  they  knew  the  respective 
interests  of  thosie  witnesses  in  the  case  on  trial; 
and  it  was  their  province  to  give  such  credence 
as  they  saw  fit  to  the  testimony  of  each  witness. 
If  this  view  be  correct — and  it  is  a  reasonable 
view  when  all  the  facts  and  circumstances  in  the 
case    are    considered — then    Menary    had    the    right 
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to  rely  on  his  superior  to  furnish  him  a  reasonably 
safe  place  in  which  to  work;  and  when  that  superior 
had  set  him  at  work  in  that  place,  he  had  the  further 
right  to  rely  with  confidence  on  being  protected  there, 
and  he  should  not  have  been  obliged  to  perform  the 
work  assigned  him  and  at  the  same  time  be  on  the  look- 
out for  danger  arising  from  the  reckless  or  negligent 
operation  of  trains  or  engines  coming  from  the  main 
track  to  the  switch  track.  The  deceased  should  not 
be  held  to  a  stricter  accountability  or  required  to  carry 
a  greater  responsibility,  than  his  fellow-workmen  of 
the  same  class.  We  think,  therefore,  that  the  jury's 
verdict  of  guilty  against  the  defendant  was  justified. 

It  is  claimed  by  the  appellant  that  there  is  a  vari- 
ance between  the  pleadings  and  the  proof,  in  this,  that 
the  declaration  charges  the  appellant  with  negligence 
in  pushing  the  cars  onto  the  wire  mill  track  and 
against  the  car  on  which  Menary  was  at  work,  and  that 
the  proof,  if  it  showed  negligence  at  all,  was  in  not 
having  a  flag  placed  so  as  to  warn  approaching  cars 
or  engines.  This  position  is  untenable  for  the  reason 
that  the  negligence  consisted  not  in  the  failure  to 
place  a  flag  as  a  danger  signal,  but  in  pushing  cars 
against  the  car  underneath  which  Menary  was  at 
work.  The  failure  to  use  a  flag  was  brought  out  by 
appellant,  and  the  appellee  had  the  right  to  meet  this 
evidence  introduced  by  the  appellant. 

It  is  assigned  for  error  that  the  verdict  is  excessive, 
but  that  point  is  not  argued,  and  it  is  therefore  waived. 
We  find  no  substantial  error  in  the  record.  The  judg- 
ment is,  therefore,  afSrmed. 

Affirmed. 
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John  Funk  t.  Harry  L.  Hossack  et  al. 
Gen.  No.  4,672. 

1.  IinwBSEMSNT — when  new  consideration  required  to  support. 
A  consideration  other  than  that  given  upon  the  making  and  de- 
livery of  a  note,  -  is  required  where  it  appears  that  the  indorse- 
ment was  made  after  such  execution  and  delivery. 

2.  Consideration — tohen  promise  not  to  force  into  bankruptcy 
insufficient,  A  promise  not  to  force  a  farmer  into  Involuntary 
bankruptcy  is  not  a  sufficient  consideration  to  support  an  indorse- 
ment, as  the  bankruptcy  act  exempts  farmers  from  involuntary 
bankruptcy. 

Judgment  by  confession.  Appeal  from  the  County  Court  of 
LaSalle  county;  the  Hon.  William  H.  Hinebauqh,  Judge,  presid- 
ing. Heard  In  this  court  at  the  April  term,  1906.  Reversed,  with 
finding  of  fact.    Opinion  fUed  November  9,  1906. 

FowLEB  Bbos.,  for  appellajit. 
McDouGALL  &  Chapman,  for  appellees. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

Appellees  entered  judgment  by  confession  against 
E.  S.  Mallory,  Eaynard  Sampson  and  appellant  at 
the  November  term,  1903,  of  the  County  Court  of 
LaSalle  county.  On  motion  of  appellant  the  judgment 
was  opened  and  leave  given  him  to  plead,  pursuant 
to  the  direction  of  this  court  in  Funk  v.  Hossack, 
115  HI.  App.  340.  He  filed  a  plea  of  general  issue  with 
notice  of  three  defenses:  first,  that  the  execution  of 
the  promissory  note  was  obtained  by  fraud  and  cir- 
cumvention; second,  that  appellant  never  agreed  to 
sign  the  note;  and  third,  that  there  was  no  consider- 
ation for  the  signing  of  the  note  by  him.  Trial  was 
had  before  a  jury,  which  resulted  in  a  verdict  in  favor 
of  appellees  against  Eaynard  bampson  and  John 
Punk,  plaintiffs  having  dismissed  as  to  Mallory.  The 
court  entered  judgment  for  $44.67  upon  the  verdict, 
from  which  judgment  Funk  prosecutes  this  appeal. 
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H.  L.  Hossack  &  Son,  implement  dealers  at  Ottawa, 
had  sold  to  E.  S.  Mallory  and  Eajoiard  Sampson, 
tenants  of  John  Funk,  some  machinery  they  held  for 
sale  on  commission  as  agents  of  the  McCormick  Har- 
vester Company,  and  received  promissory  notes  there- 
for. The  harvester  company  had  not  accepted  the 
notes,  because  of  doubt  as  to  the  solvency  of  the  sign- 
ers. H.  L.  Hossack  and  another  agent  of  the  har- 
vester company,  named  Stilwell,  interviewed  Funk  to 
induce  him  to  sign  the  notes  as  security.  Funk  made 
an  arrangement  with  his  tenants  whereby  he  took  a 
chattel  mortgage  to  secure  him  for  such  liability  and 
agreed  to  sign  the  harvester  company  notes.  Hossack 
took  the  harvester  company  notes  to  Funk's  home  and 
got  them  signed  by  him,  and  also  obtained  the  signa- 
ture of  Funk  to  two  other  notes,  signed  by  Mallory 
and  Sampson,  as  principals,  to  appellees  as  payees. 
This  occurred  about  five  months  after  the  notes  had 
been  delivered  to  appellees. 

Appellant  testified  that  he  never  signed  the  notes, 
and  Hossack  testified  in  substance  that  after  Funk 
had  signed  the  McCormiek  Harvester  notes,  Hossack 
brought  out  the  note  in  question  in  this  suit  and  an- 
other note,  and  told  appellant  that  the  note  was  given 
for  machinery  bought  by  his  tenants  which  was  in- 
cluded in  the  mortgage  Funk  had,  and  that  he  had  no 
other  way  of  collecting  it  from  his  tenants  except 
to  put  them  into  bankruptcy,  and  thereby  invalidate 
Funk's  mortgage,  and  promised  Funk  if  the  latter 
would  sign  the  notes  Hossack  would  not  put  the  mort- 
gagors in  bankruptcy,  and  also  that  if  Funk  would 
sign  the  notes  he  would  be  easy  on  Funk's  tenants  on 
their  bill  for  binding  twine  that  fall. 

Without  discussing  the  question  whether  or  not  ap- 
pellant did  knowingly  sign  the  notes,  or  whether  the 
signature  was  obtained  by  fraud  or  circumvention, 
we  will  take  up  the  question  of  the  sufficiency  of  the 
consideration,  which  is  the  controlling  one  in  this  case, 
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because  if  there  was  no  consideration  then  it  would 
make  no  difference  whether  the  note  was  signed  by 
Funk  or  how  he  signed  it. 

It  appears  from  the  evidence  that  the  signature  of 
Tunk  was  obtained  five  months  after  the  note  was 
made  and  delivered  to  H.  L.  Hossack  &  Son  and  was 
in  no  respect  connected  with  the  original  considera- 
tion, or  the  transaction  out  of  which  said  notes  arose. 
Such  being  the  case,  it  is  clearly  the  law  that  a  new  and 
suflScient  consideration  for  the  indorsement  was  re- 
quired to  be  shown,  in  order  to  establish  a  legal  and 
binding  undertaking  of  guaranty  on  the  part  of  Funk. 
Appellees  contend  that  sufficiebt  consideration  is 
shown  by  the  promise  to  refrain  from  putting  appel- 
lant's tenants  into  bankruptcy,  and  by  the  promise  to 
be  easy  on  the  tenants  on  their  bill  for  binding  twine 
that  fall.  As  to  the  promise  not  to  put  appellant's 
tenants  into  bankruptcy,  we  do  not  regard  this  a  suf- 
ficient consideration,  for  the  reason  that  they  were 
farmers  and  could  not  be  forced  into  involuntary  bank- 
ruptcy. As  the  consideration  must  have  some  value 
and  reality,  the  assumption  of  a  supposed  danger  or 
liability  which  has  no  foundation  in  law  or  in  fact  is 
not  a  valuable  or  sufficient  consideration.  1  Parsons 
on  Contracts,  437.  Appellees  surrendered  nothing  of 
value,  for  they  had  no  ground  to  put  appellant's  ten- 
ants in  bankruptcy,  as  they  were  farmers  and  could 
not  be  forced  into  involuntary  bankruptcy,  and  so  in 
their  promise  not  to  do  so,  they  did  not  forego-  any 
privilege  or  abandon  any  right.  Bates  v.  Sandy,  27 
111.  App.  552.  Fear  of  trouble  with  the  payee  of  a  note, 
where  there  is  no  evidence  to  show  that  such  payee 
had  any  right  to  make  trouble,  cannot  be  moulded  into 
a  consideration.  Heaps  v.  Dunham,  95  111.  583 ;  Vehon 
V.  Vehon,  70  111.  App.  40. 

In  regard  to  the  promise  of  the  appellees  that  they 
would  be  easy  on  the  appellant's  tenants  on  their  bill 
for  binding  twine  that  fall,  we  think  that  is  also  in* 
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suflScient,  as  appellant  was  under  no  obligation  to  pay 
for  his  tenants'  binding  twine,  and  there  is  no  evi- 
dence that  the  tenants  owed  any  bill  to  appellees  for 
bindinp:  twine,  and  even  if  they  did  the  promise  is  too 
indefinite.  *'A  promise  to  forbear  for  a  little  time,  or 
some  time,  is  too  indefinite  to  constitute  a  good  con- 
sideration.'' Morgan  v.  Park  National  Bank,  44  HL 
App.  582. 

Therefore  an  essential  element  of  a  cause  of  action 
against  appellant  is  wanting,  and  it  was  error  to  give 
judgment  for  appellees  when  the  evidence  failed  to 
show  any  suflBcient  consideration  for  the  alleged  prom- 
ise. 

The  judgment  is,  therefore,  reversed. 

Reversed. 

Finding  of  fact,  to  be  incorporated  in  the  judg- 
ment of  the  court :  We  find  that  there  was  no  consider- 
ation for  the  signing  of  the  note  by  appellant. 


Oscar  Mayer  et  al.  t.  J.  Abe  Clarke  et  al. 
Gen.  No.  4,609. 

1.  Tenancy — what  does  not  terminate.  A  mere  notice  of  for- 
feiture following  a  default,  not  effectuated  by  entry,  does  not  ter- 
minate a  tenancy  so  as  to  make  an  entry  by  the  tenant  or  one 
in  privity  to  him  a  trespasser. 

2.  Tenancy — what  does  not  terminate.  The  mere  bankruptcy 
of  a  tenant  does  not  ipso  facto  terminate  the  lease. 

3.  FixTUBES — what  not.  A  gasoline  plant  is  a  trade  fixture  and 
the  right  to  its  removal  exists. 

Action  of  trespass.  Appeal  from  the  Circuit  Ck)urt  of  Knox 
county;  the  Hon.  Geobgb  W.  Thompson,  Judge,  presiding.  Heard 
in  this  court  at  the  April  term,  1906.  Affirmed.  Opinion  filed  No- 
vember 9,  1906. 

M.  J.  Daugherty,  for  appellants. 
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Edwabd  J,  Ejng,  for  appellees. 

Mb.  Justice  Wili^is  delivered  the  opinion. of  the 
court. 

This  is  an  action  of  trespass  brought  by  appellants, 
Oscar  Mayer  and  Louis  Mayer,  against  appellees,  J. 
A.  Clarke  and  Fred  Swanson,  for  removing  a  gasoline 
lighting  plant  from  appellants'  building.  Defendants 
filed  certain  pleas  to  the  declaration  to  which  the 
plaintiffs  demurred,  which  they  afterward  withdrew, 
and  it  was  stipulated  by  the  parties  that  what  could 
be  properly  pleaded  in  the  case  is  pleaded.  A  trial 
by  jury  was  had,  but  at  the  close  of  the  evidence  the 
jury  was  withdrawn  and  all  claim  of  damages,  except 
for  the  value  of  the  property,  was  waived,  and  the  case 
was  submitted  to  the  court.  The  court  found  the  issues 
for  the  defendants,  and  the  plaintiffs  appealed  to  this 
court. 

On  February  28, 1905,  one  E.  M.  Albert  was  the  pro- 
prietor of  a  cigar  store  in  Galesburg,  holding  the 
premises  under  a  lease  from  appellants,  expiring  by 
extension  November  1,  1908.  Sometime  before  Febru- 
ary 28th  he  had  placed  at  his  own  cost  in  the  store,  for 
the  purpose  of  lighting  the  same  and  saving  expense, 
a  gasoline  lighting  apparatus,  which  consisted  of  a 
tank  which  was  placed  in  a  court  in  the  rear  of  the 
store  for  the  purpose  of  holding  the  gasoline,  and 
from  this  gasoline  tank  two  small  pipes  entered  the 
building  in  the  rear  under  a  window  sill,  connecting 
with  a  gas  generator  which  was  screwed  to  a  board 
inside  on  the  wall,  from  which  generator  ran  a  tin 
pipe  along  the  rear  wall  to  the  ceiling,  and  along  the 
ceiling  to  the  front  of  the  store.  In  the  rear  room  of 
the  store  the  tin  pipe  was  held  in  place  by  tin  strips 
tacked  to  tjie  ceiling,  while  in  the  front  room  the  ceil- 
ing being  metal  the  pipe  was  soldered.  From  this  pipe 
five  chandeliers  dropped.  On  March  1,  1905,  E.  M. 
Albert  became  bankrupt.  A  trustee  was  appointed 
for  the  estate  of  Albert.    Notice  was  served  by  the 
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appellants  of  default  in  rent  and  demand  for  posses- 
sion. Appellants  filed  a  claim  for  rent,  which  was 
allowed  and  paid  in  the  estate  of  Albert.  Under  an  ar- 
rangement in  the  Federal  Court  the  trustees  held  the 
premises  for  two  months  after  the  bankrupt  sale  and 
paid  rent  therefop  to  the  appellants.  On  May  8th,  the 
bankrupt's  stock  was  sold  and  appellees  purchased  the 
same.  In  inventorying  the  same  they  found  a  shortage 
of  some  cigars,  and  in  compromise  of  this  shortage 
Albert's  interest  in  the  gas  lighting  plant  was  trans- 
ferred to  them.  On  July  3rd  they  removed  the  gas 
lighting  plant  from  the  store,  and  on  July  7th  the  key 
to  the  premises  was  surrendered  to  appellants.  The 
appellees  in  removing  the  plant  from  the  premises  did 
no  substantial  injury,  and  the  appellants  waived  all 
claim  for  damages  in  that  regard. 

The  lease  under  its  terms  was  not  to  expire  until 
1908,  and  consequently  some  action  was  necessary, 
either  on  the  part  of  the  lessor  or  lessee,  to  terminate 
the  lease  before  the  relations  ceased  to  exist.  It  is  con- 
tended by  appellants  that  the  non-payment  of  the  rent 
and  the  notice  of  forfeiture  and  the  bankruptcy  of  the 
tenant  terminated  the  lease.  The  objection  to  the 
contention  is,  that  only  a  cause  of  forfeiture  is  shown. 
It  is  not  shown  that  Albert  or  those  claiming  under  him 
were  in  fact  expelled,  or  that  the  appellants  had  re- 
entered or  repossessed  themselves  of  the  premises. 
The  tenant  and  those  claiming  under  him  were  still  in 
possession  claiming  the  right  to  hold  under  the  lease, 
the  rent  had  been  paid  to  and  accepted  by  appellants 
to  a  date  later  than  the  removal  of  said  property,  and 
the  term  therefore  had  not  expired  and  the  right  of 
removal  remained.  Keogh  v.  Daniell,  12  Wis.  181-191. 
The  bankruptcy  of  the  lessee,  R.  M.  Albert,  did  not 
terminate  the  lease.  It  is  the  law  that  a  lessee's  bank- 
ruptcy does  not  in  and  of  itself  terminate  a  lease.  The 
trustee  of  the  bankrupt's  estate  did  not  assume  the 
lease,  therefore  the  bankrupt  remained  a  tenant  as 
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before.  Brandenberg  on  bankruptcy,  par.  23,  page 
703.  The  tenancy  not  being  terminated  and  the  land- 
lord  not  having  taken  possession  of  the  premises  until 
after  the  fixtures  were  removed,  the  tenant  or  those 
holding  under  him  had  a  right  to  remove  the  trade 
fixtures. 

That  the  gasoline  lighting  plant  is  a  trade  fixture 
is  well  established.  It  appears  from  the  evidence  that 
it  was  placed  by  the  tenant  for  his  more  convenient 
use  of  the  premises,  and  that  it  was  not  necessary  for 
the  enjoyment  of  the  premises.  **A  great  part  of  the 
gas  fixtures,  such  as  the  gasometer  and  the  apparatus 
for  generating  gas,  as  between  landlord  and  tenant, 
are  movable  property.  As  between  landlord  and  ten- 
ant the  latter  has  a  right  to  remove  them  during  the 
term.''    Hays  v.  Doane,  11  N.  J.  Equity,  84-96. 

As  to  the  violation  of  the  Constitution  by  the  Fed- 
eral Court  in  impairing  the  obligation  of  a  contract, 
and  putting  a  stranger  in  possession,  as  the  appellants 
argue,  this  question  is  not  raised  under  the  issue  in 
this  case,  and  the  evidence  does  not  warrant  this  as- 
sumption. It  is  the  law  in  cases  of  this  kind  that  the 
trustee  of  a  bankrupt  estate  may  occupy  and  use  the 
leased  premises  for  the  estate,  and  compensate  the 
landlord  for  such  use  and  occupation,  and  charge  the 
same  to  the  bankrupt's  estate  as  costs  and  expenses  of 
administration.  Brandenberg  on  Bankruptcy,  par. 
23,  page  703. 

The  lease  not  having  been  terminated  and  the  ap- 
pellants UQt  having  repossessed  themselves  of  the 
premises  when  the  gasoline  lighting  plant  was  re- 
moved by  appellees,  the  appellants  therefore  had  no 
cause  of  action,  and  the  judgment  of  the  Circuit  Court 
is  aflSirmed. 

Mr.  Justice  Thompson,  having  heard  this  case  in 
the  lower  court,  took  no  part  in  its  decision  here. 
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George  F.  Parcell  t.  John  D.  McEeel. 
een.  No.  4,707. 

1.  lNBTEUcnc»8 — must  fiQt  give  undue  prominence  to  partic- 
ular facts.  InEtnictionB  are  erroneous  which  give  undue  promi- 
nence to  particular  evidence  In  the  cause. 

2.  Veedict — when  not  disturbed.  A  verdict  predicated  upon 
conflicting  evidence  will  not  be  set  aside  on  appeal  where  It  ap- 
pears that  substantial  Justice  has  been  done. 

Action  In  replevin.  Appeal  from  the  Circuit  Court  of  Lee 
county;  the  Hon.  Oscab  E.  Heabd,  Judge,  presiding.  Heard  in 
this  court  at  the  April  term,  1906.  Affirmed.  Opinion  filed  No- 
vember 9,  1906. 

J.  W.  Watts,  H.  A.  Bbooks  and  C.  C.  Bbooks,  for 
appellant. 

A.  K.  Tbusdbll  and  Clyde  Smith,  for  appellee. 

Mb.  Justice  Willis  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  replevin  brought  by  appellant, 
George  F.  Purcell,  against  John  D.  McKeel,  appellee, 
to  recover  a  traction  engiae.  Suit  was  commenced  in 
a  justice  court  in  Lee  county,  and  judgment  was  ren- 
dered in  favor  of  plaintiff;  McKeel  appealed  to  the 
Circuit  Court  and  a  trial  was  had  by  jury;  and  the 
jury  returned  a  verdict  for  the  defendant.  The  court 
entered  judgment  on  the  verdict  against  the  plaint- 
iff, from  which  this  appeal  is  prosecuted. 

Purcell  purchased  an  Aultman  &  Taylor  traction 
engine  from  T.  L.  O'Neil,  and  gave  him  a  mortgage 
for  the  purchase  price.  He  gave  a  second  mortgage 
on  it  to  Kugler  Brothers  of  Harmon,  Illinois.  O'Neil 
foreclosed  his  mortgage  and  took  possession  of  the 
engine,  and  Kugler  Brothers,  under  an  agreement  with 
Purcell  that  it  would  cost  them  nothing,  foreclosed 
their  mortgage  and   took   the   engine   from    O'Neil. 
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O'Neil  sued  Kngler  Brothers  in  trover  and  obtained 
judgment  for  $175  and  costs,  which  was  paid  by  Kug- 
ler  Brothers.  Purcell  again  took  possession  of  the 
engine  under  an  arrangement  witJi  Kugler  Brothers 
about  July,  1904;  and  on  February  23,  1905,  Kugler 
Brothers  foreclosed  their  mortgage  and  sold  the  trac- 
tion engine  to  appellee,  John  D.  McKeel.  The  question 
in  issue  in  this  case  is  whether  the  arrangement  be- 
tween Kugler  Brothers  and  Purcell  was  a  sale  or  the 
continuation  of  the  possession  of  the  traction  engine 
under  the  chattel  mortgage. 

The  testimony  is  somewhat  conflicting.  Purcell  tes- 
tified in  substance  that  he  had  a  number  of  conver- 
sations with  W.  H.  Kuglei  after  the  trover  suit  with 
O'Neil,  and  stated  that  during  those  conversations  it 
was  agreed  between  them  that  he  was  to  take  the 
machine  and  to  pay  the  judgment  and  costs  in  the 
trover  suit  as  the  purchase  price,  and  that  he  did  pay 
part  of  the  costs  and  that  he  took  possession  of  the 
traction  engine  under  this  agreement.  W.  H.  Kugler 
testified  that  he  talked  with  Purcell  about  his  mortgage 
being  a  second  mortgage,  and  Purcell  told  him  to  go 
ahead  and  foreclose  their  mortgage  as  the  traction 
engine  was  in  O'NeiPs  possession,  and  that  it  would 
not  cost  them  anything,  and  if  they  realized  anything 
out  of  the  transaction  to  apply  it  on  the  note;  that 
he  did  talk  with  Purcell  about  paying  the  O'Neil  judg- 
ment and  mortgage;  that  he  did  not  agree  to  sell  the 
engine  to  Purcell;  that  he  did  not  talk  with  Purcell 
about  taking  the  engine  back,  but  that  Purcell  practi- 
cally had  possession  of  the  engine  all  the  time,  and 
Purcell  said  if  he  had  the  engine  for  another  year 
he  could  pay  all  his  debts ;  that  Purcell  owed  a  small 
amount  at  his  store  besides  the  debt  for  the  traction 
engine;  that  he  called  PurcelPs  attention  to  the  fact 
that  the  people  wanted  their  money  in  the  trover  suit, 
and  that  Purcell  said  he  did  not  have  the  money,  and 
that  Kugler  Brothers  better  sell  the  engine  and  pay  it, 
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and  that  he  told  Purcell  that  he  could  not  get  anything 
out  of  the  engine  at  that  time,'  and  that  they  better  let 
it  stand  as  it  was;  that  Purcell  said  this  was  all  right; 
that  Purcell  did  pay  some  money  on  the  costs  in  the 
trover  suit;  that  later  he  told  Purcell  that  his  mort- 
gage would  be  due  December  15th;  that  Purcell  said  he 
was  going  to  sell  his  com  and  could  pay  it  off  when, it 
became  due,  and  that  Kugler  then  told  Purcell  that  the 
mortcrage  stood  good,  and  that  he  would  let  it  stand 
until  Purcell  got  his  com  shelled;  and  Purcell  said  this 
was  all  right;  that  after  Purcell  went  into  bankruptcy, 
he  had  a  talk  with  Purcell  about  scheduling  the  engine 
and  Purcell  told  him  that  he  had  bought  it,  and  he 
asked  him  what  was  the  price,  and  Purcell  said  he  did 
not  know. 

It  is  our  opinion  that  the  evidence  fails  to  show  a 
sale  of  the  traction  engine  to  Purcell  after  the  fore- 
closure of  the  mortgage  by  Kugler  Brothers  when  in 
possession  of  O'Neil,  and  that  the  evidence  shows  that 
the  traction  engine  remained  in  the  possession  of  Pur- 
cell under  the  chattel  mortgage  and  that  the  acts  of 
the  parties  themselves  fully  warrant  the  position  that 
they  thought  the  mortgage  still  in  force.  It  would 
not  be  reasonable  to  suppose  that  Kugler  Brothers 
would  relinquish  their  rights  under  the  chattel  mort- 
gage when  they  foreclosed  the  chattel  mortgage  on  the 
traction  engine  while  it  was  in  the  possession  of 
O'Neil,  and  stood  a  suit  in  trover  for  the  very  purpose 
of  protecting  themselves,  and  making  their  second 
mortgage  a  first  lien  on  the  property,  especially  when 
they  did  all  this  at  the  suggestion  of  Purcell  himself. 
It  would  be  hard  to  understand  why  Kugler  Brothers, 
when  they  had  already  loaned  Purcell  $327  and  re- 
quired a  mortgage  on  the  traction  engine  as  security 
for  it,  would  make  an  agreement  such  as  Purcell  tes- 
tified to,  and  sell  him  the  same  engine  on  which  they 
had  already  a  chattel  mortgage  without  any  security 
whatever,  and  pay  a  judgment  of  $175  which  was  stand- 
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ing  against  them  on  the  same  transaction.  The  ar- 
rangement between  the  parties  under  which  Purcell 
had  possession  of  the  traction  engine  was  a  question 
of  fact  for  the  jury  to  determine,  and  they  have  found 
in  favor  of  the  appellee,  and  we  think  their  finding 
is  fully  warranted  by  the  evidence. 

Complaint  is  made  of  the  action  of  the  coiirt  in  re- 
fusing appellant's  instructions  and  in  giving  certain 
instructions  for  appellee.  Appellant  criticises  the 
modification  of  his  instruction  number  two  on  the 
ground  that  the  modification  was  not  based  on  the  evi- 
dence. We  think  the  modification  proper  for  it  sup- 
plied an  essential  element,  that  of  the  unlawful  posses- 
sion of  the  engine. on  the  part  of  appellee.  Appel- 
lant's instruction  number  one  was  properly  refused  by 
the  court  for  the  reason  that  it  gave  undue  prominence 
to  particular  evidence.  Appellant's  instruction  num- 
ber three  directed  a  verdict  for  the  plaintiff,  and  ig- 
nored the  theory  of  the  appellee  upon  which  he  was 
entitled  to  have  the  jury  instructed.  Instructions  num- 
ber one,  two  and  four,  given  for  appellee,  were  proper 
for  they  were  based  upon  the  theory  of  the  appellee 
concerning  the  agreement  under  which  appellant  was 
to  have  possession,  and  the  evidence  warranted  this 
theory. 

This  judgment  does  substantial  justice,  and  to  per- 
mit Purcell  to  recover  would  be  to  permit  him  to  take 
this  property  for  the  sum  of  $15  or  $20  he  claims  to 
have  paid  out  as  costs,  and  relieve  him  from  both 
mortgage  liens,  neither  of  which  has  been  paid  by  him. 
This  we  do  not  think  would  be  in  accordance  with  the 
contract  made  between  the  parties  and  their  actions 
under  this  contract. 

The  judgment  is,  therefore,  affirmed. 

Affirmed. 
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Illinois^  Towa  &  Minnesota  Bailwi^y  Company  t.  James 

Ninnlhan. 

Gen.  No.  4,704. 

1.  Ordinance — what  not  sufficient  proof  of.  An  ordinance  is 
not  proved  by  the  introduction  of  a  pamphlet  purporting  to  con- 
tain the  same,  which  does  not  purport  to  have  been  published  by 
the  authority  of  the  city  council  and  where  no  certificate  signed 
by  the  city  clerk  has  been  appended  thereto. 

2.  Verdict — gross  excessiveness  of,  ground  for  reversal.  Where 
it  appears  that  the  verdict  is  grossly  excessive,  a  reversal  will  be 
ordered. 

Action  in  case  for  personal  injuries.  Appeal  from  the  City 
Court  of  Aurora;  the  Hon.  John  L.  Healy,  Judge,  presiding. 
Heard  in  this  court  at  the  April  term,  1906.  Reversed  and  re- 
manded.   Opinion  filed  November  9,  1906. 

Murphy,  Alschuleb  &  Clynb,  for  appellant. 

Gemmill  &  FoBLL,  for  appellee. 

Mb.  Justice  Wellis  delivered  the  opinion  of  the 
court- 
James  Minnihan  was  at  work  as  a  common  laborer 
in  digging  a  ditch  to  lay  a  water  main  from  the  water 
mains  of  the  city  of  DeKalb  within  the  city  limits  to 
a  piano  factory  outside  the  city  limits.  This  ditch  was 
being  dug  along  a  highway  called  Pleasant  street  and 
underneath  the  railway  tracks  of  the  C.  &  N.  W.  E.  E. 
Co.  and  the  C,  G.  W.  R.  E.  Co.  where  they  cross  Pleas- 
ant street  near  each  other. 

Shortly  after  five  o'clock  p,  m.  of  November  16, 1904, 
Minnihan  left  his  work  and  started  in  a  northwesterly 
direction  towards  a  certain  shed.  The  Illinois,  Iowa 
&  Minnesota  Railway  Company  was  using  a  track  of 
the  Great  Western  road  and  had  control  of  an  engine 
of  the  Kenefick  Construction  Company  which  was 
working  for  said  railway  company.  The  engine  of 
the  Kenefick  company  was  backing  north.    Minnihan 
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stepped  in  front  of  the  engine  and  was  struck,  appar- 
ently by  a  corner  of  the  tender,  and  was  knocked  from 
the  track  and  was  hurt-  He  brought  this  suit  to  re- 
cover damages  from  the  Illinois,  Iowa  &  Minnesota 
Eailway  Company  which  had  control  of  said  engine. 
The  first  count  of  the  declaration  charged  careless  and 
negligent  operation  of  the  engine.  The  second  count 
charged  that  there  was  then  in  force  in  the  city  of  De- 
Kalb  an  ordinance  limiting  the  speed  of  trains,  which 
the  company  then  violated.  The  third  count  charged 
an  ordinance  requiring  every  engine  running  in  the 
night  to  have  a  brilliant  and  conspicuous  light  on  the 
end  towards  which  the  engine  was  running,  and  that 
the  company  was  violating  that  ordinance.  The  fourth 
count  charged  failure  to  ring  a  bell  or  give  any  warn- 
ing of  the  approach  of  the  engine.  The  fifth  or  addi- 
tional count  charged  that  the  engine  was  wantojily, 
wilfully,  carelessly  and  negligently  operated  over  said 
street  after  dark  without  a  headlight  at  a  dangerous 
rate  of  speed.  The  court  instructed  that  no  recovery 
could  be  had  under  the  second  count,  and  no  cross- 
errors  are  assigned  on  that  action.  Plaintiff  had  a 
verdict  and  a  judgment  for  $8,000,  and  defendant  ap- 
peals. 

Plaintiff  produced  a  pamphlet  which  his  counsel 
alleged  was  a  book  of  revised  ordinances  of  the  city 
of  DeKalb,  and  offered  therefrom  an  ordinance  re- 
quiring that  an  engine  backing  up  in  the  night  time 
in  the  city  of  DeKalb  should  have  a  conspicuous  light 
on  the  rear.  Objections  thereto  were  overruled. 
Among  these  was  the  objection  that  there  was  no  proof 
of  publication  and  no  proof  that  the  book  had  been 
published  by  the  authority  of  the  city  council.  Plaint- 
iff only  met  this  objection  by  offering  the  printed  cer- 
tificate at  the  end  of  the  volume  with  a  printed  state- 
ment that  a  seal  was  attached.  If  the  book  had  con- 
tained at  the  end  this  certificate  signed  by  the  clerk 
with  the  corporate  seal  attached,  it  would  have  been 
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sufficient  to  admit  this  ordinance.  But  this  certificate 
was  not  signed  by  the  clerk  nors  (Jid  it  have  a  corporate 
seal.  It  clearly  appears  that  it  was  printed.  The  or- 
dinance, therefore,  could  not  be  admitted  under  section 
14  of  the  chapter  of  the  Revised  Statutes  upon  Evi- 
dence. If  admissible  at  all,  it  was  under  section  4  of 
article  5  of  the  general  act  incorporating  cities,  which 
provides  that  **when  printed  in  book  or  pamphlet  form 
and  purporting  to  be  published  by  authority  of  the 
board  of  trustees  or  city  council  the  same  need  not  be 
otherwise  published;  and  such  book  or  pamphlet  shall 
be  received  as  evidence  of  the  passage  and  legal  pub- 
lication of  such  ordinances  *  *  *  in  all  courts  and 
places  without  further  proof.'*  No  proof  was  made 
that  this  book  was  published  by  authority  of  the  city 
council,  unless  the  recitals  in  the  printed  certificate 
at  the  end  of  the  volume  are  proof  of  that  fact.  The 
statement  by  plaintiff's  attorney  was  not  proof  of  such 
publication.  Statutes  and  ordinances  are  sometimes 
published  by  private  enterprise,  and  a  book  so  pub- 
lished is  not  by  our  statutes  made  competent  proof  of 
such  statutes  or  ordinances  or  of  their  due  passage 
and  publication  or  of  any  other  formalities  required 
to  make  them  effective.  The  fact  that  such  book  is 
published  by  the  proper  legal  authority  to  make  it 
competent  proof  of  these  matters,  is  usually  stated 
upon  the  title  page,  and  a  statement  on  the  title  page 
that  it  is  published  by  such  authority  makes  it  compe- 
tent proof.  McCraney  v.  Glos,  222  HI.  628.  If  the 
title  page  of  this  book  showed  that  it  was  published 
by  authority  of  the  city  council,  such  title  page  should 
have  been  put  in  evidence.  But  if  the  certificate  at 
the  end  of  the  book  can  be  considered  sufficient  to  show 
that  the  volume  purports  to  be  printed  by  authority  of 
the  city  council,  still  it  was  improperly  admitted. 
There  was  very  little,  if  any,  competent  proof  that 
Pleasant  street  at  this  place  was  within  the  city  limits. 
But  still  further,  the  proof  seems  to  show  that  Minni- 
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han  was  struck  after  he  had  left  the  street  and  gone 
upon  the  private  right  of  way  of  one  of  the  railroad 
companies,  and  there  appears  to  be  no  progf  that  the 
place  where  he  was  struck  and  injured  was  within  the 
city  limits,  and  without  such  proof  the  ordinance  was 
incompetent,  for  these  ordinances  were  not  effective 
in  territory  beyond  the  city  limits. 

Under  the  proof  in  the  present  record  the  damages 
awarded  are  so  excessive  as  to  indicate  that  the  jury 
were  actuated  by  improper  motives.  Plaintiff  was 
laid  up  for  a  few  months  and  was  under  the  care  of 
two  physicians.  He  did  not  call  these  physicians  as 
witnesses.  His  excuse  as  to  one  of  them  was  that  he 
had  heard  that  such  physician  had  gone  away  on  a 
visit  or  trip.  No  effort  was  made  to  subpoena  such 
witness  before  he  left  or  to  take  his  deposition  or  to 
procure  a  continuance  because  of  his  absence,  and  the 
other  physician  was  not  called.  The  proof  of  the  ex- 
tent of  plaintiff's  injury  rests  upon  his  own  testimony 
and  upon  that  of  a  medical  man  from  Chicago  who 
first  saw  plaintiff  a  few  days  before  the  trial  and 
made  but  one  examination.  The  verdict  is  so  large  in 
amount  that  it  ought  not  to  stand,  under  the  present 
proofs. 

•As  the  case  must  be  remanded  for  another  trial,  we 
deem  it  unnecessary  to  consider  the  other  questions 
argued,  except  to  say  that  upon  many  of  the  allegations 
of  negligence  upon  which  plaintiff  offered  proof  it  is 
a  serious  question  whether  the  preponderance  of  the 
testimony  is  not  against  him. 

The  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed  and  remanded. 
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H.  A.  Haines  t.  F.  W.  Thompson,  Executor. 
Gen.  No.  12,585. 

1.  Shobt  cause  CAI.ENDAR — When  trial  of  cause  upon,  win  not 
reverse.  The  fact  that  a  cause  tried  upon  the  short  cause  cal- 
endar was  not  at  Issue  when  there  placed,  is  not  ground  for  re- 
versal where  the  party  objecting  appeared  at  the  trial  and  had 
opportunity  to  defend,  and  the  motion  to  strike  was  not  made  at  the 
first  opportunity. 

2.  Shobt  cause  calendab — when  trial  of  cause  upon,  will  not 
reverse.  The  fact  that  a  cause  tried  upon  the  short  cause  cal- 
endar is  commenced  upon  one  day  and  continued  and  completed 
upon  the  next,  is  not  ground  for  reversal  although  the  continuance 
was  ordered  after  it  was  found  that  the  trial  would  consume 
more  than  the  hour  contemplated  by  the  statute. 

3.  JvBY^^-effect  of  use  of,  in  another  case,   'before  completion  ♦ 
of  trial.    The  fact  that  a  jury  is  taken  from  the  consideration  of 
a  cause  which  has  been  continued  to  the  next  day,  and  sworn  in 
other   causes,  is    not    ground    for  reversal,  in  the    absence  of    a 
showing  of  improper  conduct  by  the  Jurors 'in  the  Interim. 

4.  Continuance — when'  properly  denied.  A  continuance  is 
properly  denied  where  the  evidence  which  the  party  moving 
therefor  claims  he  could  obtain  if  a  continuance  were  granted, 
was  not  of  such  a  character  as  would  have  presented  a  defense 
to  the  action  and  was  immaterial. 

5.  VoLUNTABT  PAYMENT — What  not.  PajTmeut  made  by  an  exec- 
utor or  administrator  without  an  order  of  court,  though  made  at 
the  peril  of  such  executor  or  administrator,  is  not  a  voluntary 
payment  within  the  meaning  of  the  law,  and  a  third  party  from 
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whom  snch  executor  or  administrator  seeks  to  recover,  for  the 
benefit  of  the  estate,  the  amount  so  paid,  cannot  successfully  in- 
terpose the  defense  of  voluntary  payment. 

6.  Negotiable  htstbument — title  to,  passed  by  delivery.  An 
equitable  title  to  a  negotiable  instrument  is  passed  by  the  mere 
delivery  thereof  to  a  third  party  with  an  intention  to  pass  title. 


Action  of  assumpsit.  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Homeb  Abbott,  Judge,  presiding.  Heard  in  this  court 
at  the  March  term,  1906.  Affirmed.  Opinion  filed  November  15, 
1906. 


Statement  by  the  Conrt.  This  is  an  appeal  from 
a  judgment  of  the  Circuit  Court  entered  July  8,  1905, 
in  favor  of  the  defendant  in  error  (the  plaintiff  below) 
against  the  plaintiff  in  error  (the  defendant  below) 
for  $5,675.  The  suit  was  an  action  of  assumpsit  origi- 
nally brought  by  the  defendant  in  error  against  the 
plaintiff  in  error  and  one  Samuel  K.  Challman  and 
one  Eussell  W.  Randall.  The  original  declaration 
contained  two  special  counts  and  the  common  money 
counts  in  indebitatus  assumpsit.  The  special  counts 
alleged  in  substance  that  Lucius  G.  Thompson,  the 
plaintiff's  testator,  guaranteed  a  promissory  note 
made  by  the  defendants,  Haines,  Challman  and  Ran- 
dall, to  one  R.  Magoon  Barnes,  in  consideration  that 
said  Barnes,  at  the  request  of  these  defendants,  would 
accept  the  same,  and  that  thereafter  the  defendants 
•  neglecting  to  pay  the  same,  the  plaintiff,  having  been 
appointed  executor  of  the  last  will  and  testament  of 
Lucius  G.  Thompson,  who  had  died,  and  taken  upon 
himself  the  execution  of  the  said  will,  paid  the  said 
R.  Magoon  Barnes  the  amount  of  the  same  and  took  to 
himself  by  indorsement  the  said  note,  and  being  the 
legal  owner  and  holder  of  the  same,  brought  the  suit 
as  executor,  etc.  A  copy  of  the  note,  as  the  ''instru- 
ment sued  on,'*  was  appended  to  the  declaration.  This 
note,  which  was  produced  in  evidence  at  the  trial  of 
the  cause,  was  as  follows: 
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"Lacon,  Illinois,  February  7, 1902. 
On  or  before  two  (2)  years  after  date,  we  and  each 
of  us  jointly  and  severally  agree  to  pay  to  R.  Magoon 
Barnes  of  Lacon,  Illinois,  at  his  office  in  Lacon,  Il- 
linois, five  thousand  dollars  ($5,000)  with  interest 
thereon  at  the  rate  of  six  per  cent.  (6%)  per  an- 
num from  date,  and  if  this  note  is  collected  by  law 
or  any  suit  or  proceedings  are  commenced  either  in 
law  or  equity  to  enforce  the  collection  of  this  note, 
there  shall  at  once  become  due  and  payable  to  the  law- 
ful holder  of  this  note  ten  per  centum  (10%)  of  the 
amount  due  hereon,  for  principal  and  interest,  for  at- 
torney's  fees  upon  this  note. 

Russell  W.  Randall,  [Seal.] 

H.  A.  Haines,  [Seal.] 

Samuel  K.  Challman,        [Seal.] 
Lucius  G.  Thompson,  [Seal.]** 

Witness  to  L.  G.  Thompson's  signature: 

N.  L.  Fastenabe. 
On  the  back  of  this  note  are  indorsements  as  follows : 

"Interest  paid  February  9,  1903,  three  hundred 
($300)  dollars. 

"This  note  paid  to  May  I.  Barnes,  G.  F.  W.  Thomp- 
son, executor  the  last  will  of  the  within  Lucius  G. 
Thompson,  this  9th  day  of  February,  A.  D.  1904.  R. 
M.  Barnes,  agent  for  said  May  I.  Barnes,  and  witness. 

"Paid  on  this  note  at  the  time  of  paying  the  princi- 
pal thereof  as  above  set  forth  the  interest  thereon  of 
$300  on  February  9, 1904. 

"Witness  R.  M.  Barnes,  agent  for  May  I.  Barnes.*' 

A  special  demurrer  having  been  sustained  to  this 
original  declaration,  an  amended  declaration  the  same 
in  substance,  but  in  the  special  count  making  profert 
of  the  plaintiff's  letters  testamentary,  was  filed.  To 
this  amended  declaration  the  defendants  Haines,  Ran- 
dall and  Challman  jointly  pleaded  the  general  issue 
and  three  special  pleas :  First,  that  Lucius  G.  Thomp- 
son was  a  joint  promisor  with  the  defendants  and  not 
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a  guarantor;  second^  that  the  note  was  the  joint  and 
several  undertaking  of  the  defendants  and  Lucius  G. 
Thompson,  and  had  been  paid  in  full ;  third,  that  Lu- 
cius G.  Thompson  being  a  joint  promisor  with  the 
defendants,  the  plaintiff  as  his  executor  had  volun- 
tarily paid  the  amount  of  it  in  full  satisfaction 
thereof. 

While  the  pleadings  were  in  this  condition,  no  repli- 
cations having  been  filed,  the  usual  affidavit  to  place 
the  cause  on  the  short  cause  calendar  was  made  by 
the  attorney  for  the  plaintiff,  and  was  filed  with  the 
clerk  of  the  Circuit  Court  on  April  5, 1905,  with  an  affi- 
davit of  service  on  the  defendants'  attorney  on  that 
day. 

On  the  8th  of  May,  1905,  the  cause  was  called  for 
trial,  and  the  attorney  for  the  defendants  withdrew 
his  appearance  for  Challman  and  Eandall,  remaining 
attorney  of  record,  however,  for  the  present  plaintiff 
in  error,  Haines.  Another  attorney  thereupon  entered 
his  appearance  for  Challman  and  Randall,  and  with  the 
attorney  for  Haines  asked  the  court  to  strike  the  cause 
from  the  short  cause  calendar,  on  the  ground  that  it 
was  not  at  issue,  and  had  not  been  at  issue  when  placed 
on  the  short  cause  calendar.  It,  however,  appeared 
that  a  replication  somewhat  inartificial  in  form  had 
been  filed  on  that  day,  traversing  the  allegations  of  the 
three  special  pleas  before  set  forth  and  tendering  as 
to  each  of  them  an  issue  to  the  country.  It  was  stated 
to  the  court  by  counsel  for  the  plaintiff,  without  con- 
tradiction by  counsel  for  defendants,  that  there  had 
been  a  stipulation  the  week  before  that  the  case  should 
go  over  a  week.*  The  court  thereupon  ordered  the 
trial  to  proceed,  and  the  defendants  excepted.  A  jury 
was  called. 

The  plaintiff  (defendant  in  error  here)  then  took 
the  stand.  In  connection  with  his  testimony  there  were 
introduced  in  evidence  his  letters  testamentary, 
marked  *' Plaintiff's  Exhibit  A,**  the  note  before  de- 
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scribed  marked  *' Plaintiff's  Exhibit  B,''  and  a  docn- 
ment  marked  * 'Plaintiff's  Exhibit  C,''  signed  by  the  de- 
fendant Haines  and  by  L.  G.  Thompson,  and  by  its  re- 
citals showing  that  the  said  Thompson  Signed  the  note 
for  the  acconamodation  of  Haines,  Randall  and  Chall- 
man,  and  that  they  received  the  entire  consideration 
for  the  same  from  E.  Magoon  Barnes.  The  plaintiff 
testified  to  conversations  with  Haines  tending  to  es- 
tablish the  same  conditions,  and  swore  that  he  had  in 
his  capacity  as  executor,  after  the  maturity  of  the  note, 
February  7,  1904,  and  on  a  demand  for  payment  from 
R.  Magoon  Barnes,  paid  it.  The  amount  paid  by  him 
was  $5,300,  and  it  was  paid  to  R.  M.  Barnes,  who,  on 
receiving  it,  wrote  and  signed  the  indorsement,  ''This 
note  paid  to  May  I,  Barnes,  G.  F.  W.  Thompson, 
executor  the  last  will  of  the  within  Tjucius  G.  Thomp- 
son, this  9th  day  of  February,  1904.  R.  M.  Barnes, 
agent  for  said  May  I.  Barnes,  and  witness.'*  The  sub- 
sequent indorsement  concerning  interest  was  placed 
there  afterward. 

During  the  cross-examination  of  the  plaintiff  the 
trial  judge,  declaring  that  he  did  not  see  how  the  case 
could  be  finished  within  an  hour,  continued  it  until  the 
following  momiijg  in  order  to  proceed  with  other 
causes  on  the  short  cause  calendar. 

The  following  morning.  May  9,  1905,  the  plaintiff 
dismissed  as  to  Challman  and  Randall,  whereupon  the 
counsel  for  Haines  asked  for  a  continuance,  claiming 
that  as  the  dismissal  as  to  two  defendants  necessitated 
an  amendment  to  the  declaration,  his  client  had  a  right 
to  continuance  to  answer  or  demur  to  the  amended 
declaration.  The  court,  however,  ruled  that  the  neces- 
sary amendment  could  be  made  after  verdict,  and  or- 
dered the  trial  to  proceed.  After  some  discussion  the 
jury,  which  heard  the  testimony  the  day  before,  was 
recalled  into  the  box.  Counsel  for  Haines  then  moved 
to  continue  the  cause:  "E'irst,  because  it  did  not 
come  within  the  provisions  of  the  Short  Cause  Act; 
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second,  because  the  jury  had  tried  other  cases  in  the 
meantime ;  and,  third,  because  the  court  had  found  and 
ruled  that  the  cause  could  not  be  tried  as  a  short  cause 
case/'  This  motion  was  denied  aud  an  exception  was 
taken  to  the  ruling.  Counsel  for  Haines  then  again 
moved  that  the  cause  be  stricken  from  the  short  cause 
calendar,  and,  on  the  denial  of  the  motion,  excepted. 

Counsel  for  Haines  then  moved  to  exclude  all  of  the 
evidence  introduced  in  the  cause  because  of  a  variance 
between  the  averments  of  the  declaration  and  the  evi- 
dence. The  motion  was  denied  and  an  exception  taken. 
Objection  was  then  made  by  counsel  to  proceeding  with 
the  cause  until  the  declaration  was  amended,  and  the 
defendant  given  an  opportunity  to  plead  or  demur  to 
the  amended  declaration.  The  motion  was  denied  and 
an  exception  taken.  Counsel  then  moved  for  leave  to 
amend  his  plea  and  leave  was  given  him  to  amend 
the  plea  instanter.  No  amendment  was  made,  how- 
ever. 

A  motion  was  then  made  that  the  cause  should  be 
continued,  because  the  defendant  was  taken  by  sur- 
prise at  the  action  of  the  plaintiff.  This  motion  "was 
denied  and  an  exception  taken. 

Mr.  Thompson  was  then  recalled  to  the  stand.  He 
testified  that  he  did  not  know  what  Mr.  Barnes  did  with 
the  money  which  he,  the  plaintiff,  paid  him  in  sat- 
isfaction of  the  note.  Whereupon  the  counsel  for 
Haines  njoved  to  exclude  all  the  evidence  introduced 
in  so  far  as  it  related  to  payments,  on  the  ground 
that  the  indorsements  on  the  note  were  the  best  evi- 
dence, and  that  the  testimony  did  not  correspond  to 
the  same,  which  motion  the  court  denied.  Defendant 
excepted. 

The  defendant  offered  no  evidence,  but  offered  var- 
ious instructions  on  theories  of  the  case  presented 
by  his  arguments  in  this  proceeding  in  error,  which 
were  refused.  The  court  then  instructed  the  jury  to 
find  the  issues  for  the  plaintiff,  and  assess  his  dam- 
ages in  the  stmi  of  $5,675,  which  was  accordingly  done. 
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On  May  27,  1905,  an  amended  declaration  was  filed, 
alleging  the  note  in  question  to  be  the  joint  and  sev- 
eral note  of  H.  A.  Haines,  and  charging  him  as  sole 
defendant,  but  otherwise  like  the  first  amended  dec- 
laration. 

To  this  amended  declaration  six  pleas  were  filed  by 
defendant  Haines.  They  are  recited  as  being  so  filed 
by  consent  of  court,  but  no  order  appears  in  the 
record  allowing  them.  They  include  the  general  issue, 
a  plea  that  Lucius  G.  Thompson  was  a  joint  maker, 
and  not  a  guarantor  of  the  note,  a  plea  that  the  sup- 
posed promise  sued  on  was  without  consideration,  a 
joint,  and  the  joint  promisors  were  not  included  in  the 
suit,  and  two  pleas  of  the  Statute  of  Frauds. 

On  the  same  day,  apparently,  the  counsel  for  defend- 
ant Haines  moved  to  set  aside  the  verdict  and  for  a 
new  trial,  and  in  support  thereof  read  and  filed  cer- 
tain affidavits  of  himself  and  the  defendant  Haines, 
in  which  affidavits  they  alleged  surprise  by  the  dis- 
missal of  the  cause  against  Eandall  and  Challman, 
through  which  surprise  they  were  unable  to  interpose 
pleas  for  Haines,  which  would  otherwise  have  been 
filed,  and  set  up  matters  which,  as  in  previous  mo- 
tions, they  claimed  should  have  caused  a  postpone- 
ment or  continuance  of  the  cause  from  the  short  cause 
calendar,  and  prevented  its  trial  before  the  jury  which 
tried  the  same.  Newly  discovered  evidence  was  also 
alleged.  The  court,  however,  denied  the  motion  and 
the  defendant  excepted.  Thereupon  the  defendant 
moved  in  arrest  of  judgment,  which  motion  was  denied, 
and  exception  taken.  A  motion  for  judgment  for  the 
defendant  non  obstante  veredicto  was  also  denied, 
which  ruling  was  excepted  to.  Exception  was  also 
taken  to  the  action  of  the  court  in  entering  judgment 
on  the  verdict.  Under  the  numerous  assignments  of 
error  the  following  points  are  relied  on  by  plaintiff 
in  error  to  secure  a  reversal  of  the  judgment: 

First.    That  as  the  ca&e  was  not  at  issue  when 
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placed  on  the  short  cause  calendar,  it  shoijjld  have  been 
stricken  off  on  the  motion  of  the  plaintiff  in  error. 

Second.  That  the  continuance  of  the  case  on  May 
8th  before  the  hour  of  adjournment,  to  May  9th  should 
have  prevented  its  being  taken  up  again  as  a  short 
cause  case,  as  the  action  amounted  to  taking  the  case 
out  of  order. 

Third.  Allowing  the  jury  sworn  to  try  the  cause  to 
hear  and  determine  other  cases  without  the  consent  of 
both  parties,  amounted  to  a  discharge  of  the  jury. 

Fourth.  Discontinuing  the  cause  at  the  trial  as  to 
two  of  the  defendants,  entitled  the  remaining  defend- 
ant to  a  continuance. 

Fifth.  The  payment  by  the  executor,  without  leave 
or  order  of  the  court  appointing  him,  was  a  mere  vol- 
untary payment,  and  does  not  entitle  him  to  recover 
the  money  so  paid. 

Sixth.  The  contract  of  indemnity  between  Haines 
and  Thompson — ^plaintiff *s  '* Exhibit  B'' — ^was  without 
consideration,  and  placed  no  liability  on  Haines. 

Seventh.  The  payment  of  defendant  in  error  was 
not  to  the  payee  in  the  note,  but  to  an  absolute 
stranger  thereto,  and  thus  was  a  mere  voluntary  pay- 
ment, for  which  no  recovery  can  be  had  in  this  action. 

F.  M.  WiiJJAMs,  for  plaintiff  in  error. 

Leslie  H.  Whipp  and  A.  Hale  Vollintinb,  for  de- 
fendant in  error. 

Mb.  PBEsroiNG  Justice  Bbown  delivered  the  opinion 
of  the  court. 

We  have  considered  the  points  relied  on  by  the 
plaintiff  in  error,  and  find  no  merit  in  any  one  of  them. 

The  first  position, taken  by  him  is  that  the  rule  of 
the  Circuit  Court  providing  that  **no  case  phall  be  no- 
ticed for  trial  (on  the  short  cause  calendar)  until  the 
same  is  at  issue,''  was  violated  in  this  case,  and  that  as 
this  rule  is  shown  in  the  record  in  an  affidavit  offered 
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in  support  of  the  motion  for  a  new  trial,  we  should 
take  notice  thereof,  and  hold  that  the  new  trial  was 
improperly  refused. 

It  is  not  necessary  for  us  to  decide  whether  the  fact 
that  the  special  pleas  were  not  replied  to  at  the  time  of 
the  notice,  a  replication  traversing  and  tendering  issue 
having  bee^  filed  before  the  case  was  called  for  trial, 
would  be  in  any  case  sufficient  to  warrant  our  reversing 
the  judgment  and  remanding  the  cause,  after  a  trial  at 
which  the  defendant  was  present  and  in  which  he  par- 
ticipated, simply  because  he  had  his  day  in  court  more 
promptly  than  the  rules  of  court  allowed.  As  the  Su- 
preme Court  said  in  McDonald  v.  People,  222  HI.  326 : 
^'In  any  event  the  motion  to  strike  the  cause  from  the 
short  cause  calendar  came  too  late.  A  motion  to 
strike  a  case  from  the  short  cause  calendar  is  a  dila- 
tory motion,  and  should  be  made  at  the  first  opportu- 
nity. This  was  not  done,  but  the  cause  was  permitted, 
without  objections,  to  remain  upoji  the  short  cause 
calendar  until  it  was  reached  for  trial.'*  This  was 
in  a  case  where  the  chief  argument  that  the  trial  upon 
the  short  cause  calendar  was  erroneous,  was  that  the 
case  was  not  at  issue  when  noticed.  The  distinction  at- 
tempted to  be  made  by  plaintiff  in  error  in  this  regard, 
therefore,  between  cases  where  the  motion  to  strike  a 
cause  from  the  short  cause  calendar  is  based  on  the 
ground  of  the  insufficiency  of  affidavits,  and  those  in 
which  the  motion  is  based  on  the  cause  not  being  at  is- 
sue, cannot  be  recognized. 

In  the  present  case  it  would  appear  from  the  un- 
contradicted statement  of  counsel  to  the  court,  that 
a  postponement  of  one  week  had  been  arranged  be- 
tween the  parties  before  this  motion  was  made.  How- 
ever that  may  be,  the  motion  was  too  late. 

We  do  not  think  that  the  second  objection  made  to 
the  time  of  trial  of  the  cause  is  more  meritorious  than 
the  first.  Counsel  admit  that  it  is  within  the  dis- 
cretion of  the  trial  court   to  finish  trying  a  short 
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cause  calendar  case  after  the  hour  which  it  was  ex- 
pected to  take  has  expired,  but  insists  that  the  court, 
although  it  could  have  finished  the  trial  on  Monday, 
May  8th,  could  not  adjourn  it  at.  11  o'clock  in  the  fore- 
noon, and  doing  other  business  on  Monday,  take  up  the 
case  and  finish  it  in  the  first  working  hour  of  Tuesdap 
the  9th.  Such  a  refined  distinction  does  not  commend 
itself  to  our  common  sense.  The  action  of  the  trial 
judge  was  plainly  within  his  discretion,  and  is  justified 
by  this  court  and  by  the  Supreme  Court  in  such  cases  as 
Griesheimer  et  al.  v.  Myers  et  al.,  89  HI.  App.  665, 
and  Armstrong  v.  Crilley,  152  HI.  646,  p.  649. 

In  the  last  case  the  Supreme  Court  say  of  a  similar 
course  to  the  one  pursued  here:  **It  is  impossible  to 
escape  the  conviction  that  the  efi^ort  of  the  defendant 
by  his  several  motions  in  the  trial  court  was  to  accom- 
plish the  very  thing  the  short  cause  calendar  statute 
was  designed  to  prevent." 

To  the  third  point  of  the  plaintiff' in  error,  that  the 
swearing  of  the  same  jurymen  to  try  other  cases  in  the 
interim  between  the  adjounmcient  of  the  case  at  bar  on 
Monday,  and  the  reconvening  of  the  court  and  jury  to 
consider  it  on  Tuesday,  worked  a  discharge  of  the  jury, 
we  can  find  no  support  in  reason  or  authority.  The 
jurymen  were  still  under  oath  to  try  the  issues  in  this 
case  fairly  and  were  excused  at  eleven  o'clock  Monday 
from  its  consideration  until  the  next  morning.  What 
the  court  did  with  them,  or  they  did  with  themselves  in 
the  meantime,  was  no  concern  of  the  parties  to  this 
case,  provided  they  did  nothing  improper  affecting  it. 

The  fourth  point  urged  by  plaiatiff  in  error  is  that 
discontinuing  the  cause  at  the  trial  as  to  two  of  the  de- 
fendants entitled  the  remaining  defendant  to  a  con- 
tinuance. Judge  Breese  said  in  Thompson  v.  Som- 
berger,  78  HI.  353,  in  speaking  of  the  effect  of  the  lib- 
eral provisions  of  our  Practice  Act  of  1872,  sections 
24  and  26:  **It  is  hardly  ever  too  late  to  amend  plead- 
ings, whether  before  or  after  verdict,  on  such  terms  as 
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justice  may  seem  to  demand.  Such  a  motion  rests 
very  much  in  the  discretion  of  the  court/'  See,  also, 
Cogshall  V.  Beesley,  76  111.  445. 

We  do  not  understand  that  this  doctrine  is  ques- 
tioned by  the  plaintiff  in  error,  or  that  he  denies  that 
to  entitle  him  to  a  continuance  because  of  the  dismissal 
as  to  the  other  defendants,  and  the  statement  of  the 
court  that  an  amendment  of  the  declaration  could  be 
made  and  allowed  after  verdict,  he  was  obliged  to 
bring  himself  within  the  terms  of  section  26  of   the 
Practice  Act;  but' he  argues  that  he  has  done  this  by 
requesting  time  (which  was  denied  him)  to  set  up  his 
surprise  and  the  grounds  of  it  in  an  affidavit  on  his 
motion  for  a  continuance  at  the  time  of  the  trial,  and 
by  his  motion  for  a  new  trial  and  the  affidavits  support- 
ing the  same,  in  which  is  set  forth  the  necessity,  after 
the  change  in  the  suit,  for  testimony  which  before  such 
change  was  not  required. 

It  appears  by  the  record  that  defendant  Haines, 
after  the  dismissal  of  his  co-defendants,  did  ask  that 
the  cause  bo  continued,  because  he  was  taken  by  sur- 
prise, and  further  asked  for  time  *'to  set  it* '(pre- 
sumably the  surprise)  up  ** in  an  affidavit."  Being 
asked  in  what  he  claimed  to  be  taken  by  surprise,  coun- 
sel replied:  *' Taken  by  surprise  because  it  is  a 
changed  action  entirely."  Whereupon  the  court  de- 
nied his  motion. 

Treating,  however,  in  favor  of  plaintiff  in  error,  the 
affidavits  in  support  of  the  motion  for  a  new  trial  as 
having  the  effect  of  affidavit  for  continuance,  and  the 
refusal  of  a  new  trial  as  though  it  were  the  refusal  of 
a  continuance — in  other  words,  considering  the  objec- 
tion here  alleged  to  the  judgment  as  disposed  of  on 
the  motion  for  a  new  trial,  which  we  understand  the 
trial  judge  announced  his  intention  at  the  time  of  trial 
of  doing,  we  fail  to  see  in  the  affidavits  offered  by 
plaintiff  in  error  any  ground  for  holding  that  any  ma- 
terial evidence  in  this  cau&,e  would  have  been  available 
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to  plaintiff  in  error  had  the  case  been  continued.  The 
only  evidence  described  is  that  the  contract  of  in- 
demnity marked  ^^Plaintiff's  Exhibit  B"  was  executed 
subsequently  to,  although  dated  contemporaneously 
.  with,  the  note,  and  was  executed  without  consideratiqn, 
and  that  R.  Magoon  Barnes  had  stated  to  Haines 
(and  would  presumably  testify)  that  he,  Barnes,  had 
loaned  the  $5,000  mentioned  in  the  note  to  Lucius  G. 
Thompson,  and  that  Thompson  signed  said  note  as 
maker  and  not  as  guarantor. 

This,  if  all  proved,  would  be  far  from  making  a 
defense  to  this  action  as  we  view  the  evidence  for  the 
plaintiff — the  defendant  iri  error  here. 

The  plaintiff  himself  swore  that  Haines  had  ad- 
mitted personally  to  him,  in  express  words,  that  the 
testator  had  ''gone  security''  fcr  him  on  the  note, 
and  that  he,  Haines,  had  received  the  money,  and  was 
trying  to  raise  money  to  pay  it.  Mr.  Haines  did  not 
take  the  stand  to  contradict  this.  He  was  a  compe- 
tent witness  to  do  this  under  the  exceptions  to  the 
disqualification  of  interested  persons  in  a  suit  by  an 
executor.  There  i»  no  claim  that  Haines  was  absent 
or  inaccessible  at  the  trial  on  account  of  the  situation 
before  the  dismissal  of  Randall  and  Challman,  al- 
though it  is  strenuously  contended  that  R.  M.  Barnes 
was  for  that  reason  absent. 

Whether  or  not  the  contract — ''Exhibit  B" —  was 
contemporaneously  executed  as  its  date  indicates,  or 
subsequently,  as  the  affidavit  of  Haines  states,  and 
whether  in  the  latter  case  any  consideration  contem- 
poraneous with  its  execution  passed  or  not,  are  im- 
material questions.  The  paper  was  certainly  compe- 
tent evidence  to  prove  a  written  admission  of  Haines 
corroborating  the  testimony  of  the  defendant  in  error 
as  to  oral  admissions.  This  wa^  the  evident  object 
of  its  introduction.    The  suit  was  not  brought  on  it. 

The  testimony  of  R.  M  Barnes,  which  it  was  said 
could  be  procured,  that  '*he  had  loaned  the  $5,000  to 
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L.  G.  Thompson, .  and  that  L.  G.  Thompson  signed 
said  note  as  maker  and  not  as  guarantor,"  was 
equally  immaterial. 

The  note  spoke  for  itself — that  as  between  Barnes 
and  Thompson,  Thompson  was  a  joint  maker,  and 
Barnes  may  well  have  given  credit  to  Thompson, 
rather  than  to  the  other  makers,  and  *' loaned  Thomp- 
son" the  money,  without  that  state  of  things  nega- 
tiving the  theory  that  as  between  Thompson  and 
Haines,  and  indeed  as  between  Thompson  and  the 
other  three  makers,  Haines  alone,  or  Haines  and  they, 
were  principals  and  Thompson  a  guarantor,  or  surety. 
To  that  relation  and  to  his  right  to  recover  under  the 
circumstances  of  this  case  against  Haines,  his  rela- 
tions on  the  note  to  Barnes,  or  to  any  other  holder, 
were  immaterial.  We  do  not  think  the  court  erred 
in  refusing  the  continuance. 

The  next  objection  made  by  the  plaintiff  in  error 
to  the  judgment  is,  that  the  defendant  in  error  did 
not  pay  out  the  money  for  which  he  sued  Haines  as 
executor,  but  as  a  voluntary  payment*  in  his  individual 
capacity,  and  that,  therefore,  he  could  not  recover  it 
suing  as  executor.  This  is  based  upon  the  propo- 
sition that  there  was  no  order  of  the  Probate  Court 
directing  or  allowing  the  payment.  There  is  no  merit 
in  the  point.  Counsel  say  in  their  argument:  **An 
executor  or  administrator,  if  he  makes  payment  of  the 
debts  of  an  estate  without  requiring  claims  to  be 
proved,  makes  such  payment  at  his  peril."  Certainly 
he  does — ^at  the  peril  of  having  the  payment  disal- 
lowed in  his  account  with  the  estate,  unless  he  can 
show  it  a  proper  and  nece.^sary  one. 

It  might  have  been  competent,  had  it  been  possible, 
for  the  defendant  here  to  have  proved  that  the  estate 
of  L.  G.  Thompson  was  not  liable  on  the  note,  and 
that  the  payment  of  it  by  the  defendant  in  error  made 
no  claim  against  the  estate,  and  inflicted  no  loss  on 
it.  But  no  such  attempt  was  made,  presumably  for 
the  reason  that  it  would  have  been  hopeless.    The  prin- 
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cipal  contention  of  the  detendant  indeed  seemed  to  be 
that  the  estate  of  L.  G.  Thompson  was  not  only  liable 
on  the  note,  bnt  was  liable  primarily  and  as  directly 
receiving  the  consideration  for  it. 

We  have  already  practically  disposed  of  the  sixth 
objection  made  by  plaintiff  in  error  to  the  judgment  by 
what  we  have  said  concerning  the  fourth.  The  suit 
was  not  brought  on  the  contract  which  was  introduced 
as  plaintiff's  exhibit  B,  and  its  consideration  or  want 
of  it  is  immaterial.  The  plaintiff  proved  by  competent 
evidence,  admitted  and  allowed  to  stand  as  against 
Haines  on  the  understanding  clearly  appearing  in  the 
record,  that  the  other  defendants  might  be  dismissed 
out  of  the  case  before  it  went  to  the  jury;  that  L.  G, 
Thompson  made  himself  liable  on  a  note  for  the  ac- 
commodation and  in  effect  as  a  surety  for  Haines ;  that 
the  estate  of  said  Thompson  was  called  upon  at  the 
maturity  of  the  note  to  pay  it,  and  did  pay  it,  and  had 
not  been  able  tocollect  it  from  Haines.  The  considera- 
tion was  ample  to  suppoit  the  obligation  of  Haines, 
irrespective  of  exhibit  B. 

Consideration  of  the  facts  is  also  sufficient  to  show 
the  answer  to  the  final  proposition  of  the  plaintiff  in 
error,  that  the  payment  to  ''May  I.  Barnes"  as  shown 
by  the  indorsement  on  the  note,  is  no  payment  of  the 
note — *'not  binding  on  the  defendant,  and  for  which 
no  recovery  can  be  had  in  this  action.''  The  argument 
beems  to  be  that  the  action  is  on  the  note,  and  that  as 
the  indorsements  on  the  note  do  not  show  title  to  it 
in  the  defendant  in  error,  he  cannot  recover  against 
Haines. 

Under  the  facts  shown  by  the  evidence  in  the  cause, 
the  verdict  and  judgment  could  be  sustained  under 
the  common  money  count  found  in  the  declarations  be- 
fore and  after  amendment  for  money  paid  out  for  the 
use  of  the  defendant;  and  they  could  be  sustained 
under  the  special  count,  in  our  opinion,  without  refer- 
ence to  the  legal  title  to  the  note.    The  essential  matter 
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is  that  when  recovery  has  been  had  against  Haiaes  by 
the  defendant  in  error,  no  other  recovery  can  be  had 
against  him  on  the  note  as  unsatisfied.  No  pretense 
can  be  made  that  such  a  thing  is  possible.  The  note 
is  in  the  hands  of  the  defendant  m  error,  overdue  and 
marked  paid.  The  record  of  this  case  shows  that 
Haines,  primarily  liable  on  it,  has  been  held  liable  as 
the  original  payor. 

R.  M.  Barnes,  to  whom  the  plaintiff  in  error  at- 
tributes the  legal  title,  can  in  no  event  lay  any  claim 
to  the  note,  or  its  further  proceeds.  He  has  not  pos- 
session of  it;  he  has  marked  it  paid,  and  the  indorse- 
ment by  which  it  is  said  to  be  paid  to  *'May  I.  Barnes," 
is  in  his  own  handwriting  and  signed  by  himself 
as  agent  of  said  May  I.  Barnes.  He  is  completely 
esto))ped  from  any  claim  on  it.  And,  indeed,  he  is 
equally  bound  by  such  a  memorandum  to  the  assertion 
of  ownership  of  the  note  in  May  I.  Barnes  at  the  time 
of  payment  as  though  he  had  regularly  transferred 
the  same  by  indorsement  for  such  transfer. 

Counsel  makes  his  statement  too  broad  by  saying 
that  *' title  to  a  negotiable  instrument  made  payable  to 
a  specific  payee  can  be  transferred  only  by  indorse- 
ment on  the  back  thereof  and  delivery."  There  is  a 
difference  recognized  between  the  equitable  and  the 
legal  title  to  negotiable  paper.  If  an  owner  of  such 
paper  delivers  it  for  value,  unindorsed  to  another,  the 
transferee  gets  the  equitable  title  of  the  transferrer 
and  the  right  to  have  his  legal  title  completed  by  the 
the  transferrer's  indorsement.  Martin  v.  Martin,  174 
Hi.  371. 

It  is  plain  that  E.  M.  Barnes  would  be  in  no  position 
at  any  time  to  deny  May  I.  Barnes'  beneficial  title 
to  the  note  at  the  time  rhe  money  on  it  was  paid 
to  him  and  he  receipted  for  it  as  her  agent.  He  there- 
by represented  her  to  be  the  holder  and  owner  of  it. 

We  are  convinced  that  substantial  justice  has  been 
done  in  this  case,  and  the  judgment  is  affirmed. 

Affirmed. 
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Chicago  Union   Traction   Company    et  al.  t.  Alice  M. 
Case,  Administratrix. 

Gen.  No.  12,805. 

1.  Traction  company — extent  of  obligation  of,  to  repair  streets, 
A  traction  company  Is  under  no  common  law  obligation  to  keep 
In  repair  that  portion  of  streets  upon  which  Its  right  of  way  ex- 
ists; such  a  duty,  if  it  exists,  must  be  imposed  by  statute  or  in 
some  other  way;  but  such  a  company  is  under  the  obligation  so 
to  construct  and  maintain  its  tracks  as  that  by  the  exercise  of 
reasonable  care  and  supervision  with  respect  to  them,  no  danger 
will  be  occasioned  to  the  public  in  its  use  of  the  highway. 

2.  Pboxiicate  cause — what  not,  of  injury  complained  of.  Held, 
that  the  leaving  of  a  switch  leading  into  a  barn  turned  in  the 
direction  of  the  switch  track  into  such  barn»  was  not  the  proxi- 
mate cause  of  the  Injury  complained  of. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act.    Ap- 
peal from  the  Superior  Court  of  Cook  county,  the  Hon.  Robert  W. 
Wright,  Judge,  presiding.    Heard  in  this  court  at  the  October  term, 
.  1905.    Reversed  with  finding  of  facts.    Opinion  filed  November  15, 
1906. 

Statement  by  the  Court.  The  Superior  Court  ren- 
dered judgment  May  6,  1905,  against  the  three  ap- 
pellants in  favor  of  the  appellee  for  $5,000.  From  this 
judgment  this  appeal  is  prosecuted. 

The  judgment  was  on  the  verdict  of  a  jury  in  a  suit 
brought  for  the  benefit  of  the  next  of  kin  by  appellee 
as  the  administratrix  of  her  intestate,  one  Charles  E. 
Case,  for  alleged  negligence  of  the  defendants  to  the 
suit,  causing  the  death  of  said  Charles  E.  Case. 

The  suit  was  originally  brought  against  the  Chicago 
Union  Traction  Company  and  the  City  of  Chicago,  but 
thereafter  the  Chicago  West  Division  Railway  Com- 
pany and  the  West  Chicago  Street  Railroad  Company 
were  made  additional  defendants,  and  an  amended 
declaration  filed  against  the  four  defendants. 

At  the  trial,  before  the  case  went  to  the  jury,  the 
plaintiff  discontinued  as  against  the  City  of  Chicago, 
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and  all  papers  and  proceedings  by  order  of  court  stood 
amended  accordingly. 

The  amended  declaration  contained  three  counts. 
The  first  count,  however,  was  abandoned  by  the  plaint- 
iff at  the  trial.  The  court  instructed  the  jury  to  find 
the  defendants  not  guilty  as  to  the  third  count.  The 
verdict  returned  was,  however,  general  in  form,  finding 
the  defendants  guilty  and  assessing  the  plaintiff's 
damages  at  the  sum  of  $5,000;  and  the  plaintiff,  ap- 
pellee here,  claims  that  the  instruction  to  find  the  de- 
fendants not  guilty  as  to  said  third  count  was  erro- 
neous, and  that  as  the  plaintiff  excepted  to  it,  the  case 
should  be  considered  as  though  it  had  been  submitted 
to  the  jury  on  both  the  second  and  third  counts. 

The  second  count  alleged  that  on  April  18, 1902,  and 
for  a  long  time  prior  thereto,  the  three  defendants,  the 
Chicago  Union  Traction  Company,  the  Chicago  West 
Division  Eailway  Company  and  the  West  Chicago 
Street  Railroad  Company,  owned,  possessed  and  con- 
trolled a  street  railroad  track  with  a  certain  switch  or 
stub-track  leading  therefrom,  situated  in  Clyboum 
place,  a  street  in  the  city  of  Chicago,  near  where  tbe 
said  Clyboum  place  intersects  Paulina  street ;  that  the 
plaintiff's  intestate  was  an  employe  of  the  city  of 
Chicago  in  its  fire  department,  and  was  compelled  to 
and  did,  as  occasion  might  require,  drive  a  hose  cart 
along  said  Clyboum  place  in  the  locality  indicated, 
and  that  by  reason  of  the  nature  of  his  employment 
it  was  necessary  that  said  portion  of  Clyboum  place 
should  be  at  all  times  kept  by  the  city  of  Chicago  free 
from  all  obstructions,  holes,  depressions  and  street 
railway  tracks  elevated  above  the  surface  of  said 
street  or  laid,  arranged  or  adjusted  in  such  a  manner 
as  to  not  impede  or  obstruct  the  use  of  said 
street  for  the .  said  purpose,  so  that  the  members 
of  the  fire  department  might  use  it  for  said  pur- 
pose with  reasonable  safety  to  their  lives  and  limbs, 
and  that  all  of  these  facts  were  well  known  to  the 
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Chicago  Union  Traction  Company,  Chicago  West 
Division  Eailway  Company  and  West  Chicago  Street 
Bailroad  Company.  The  connt  also  alleged  that 
**it  then  and  there  became  and  was  the  duty  of  said 
defendants, '*  the  three  companies  aforesaid,  **  during 
all  the  time  aforesaid  to  refrain  from  laying,  ar- 
ranging, adjusting  or  elevating  the  said  tracks  or 
either  of  them,  or  any  of  the  rails  or  other  parts 
thereof  to  be  laid,  arranged,  adjusted  or  elevated, 
in  such  a  manner  as  to  interfere  with,  impede  or 
obstruct  the  free  use  of  Clybourn  place''  for  the  pur- 
pose aforesaid,  or  in  such  a  manner  as  to  cause  dan- 
gerous holes  or  depressions  to  be  formed  or  remain 
in  said  street,  thereby  endangering  the  lives  and  limbs 
of  the  employes  of  the  city  of  Chicago  and  members  of 
its  fire  department  having  occasion  to  use  said  street ; 
that,  notwithstanding,  these  three  companies  ''wrong- 
fully, negligently  and  improperly  laid,  arranged,  ad- 
justed and  elevated  said  tracks  and  each  of  them,  and 
divers  of  the  rails  and  other  parts  thereof  at  the  place 
aforesaid,  and  suffered  or  permitted  their  said 
tracks  and  each  of  them  and  divers  of  the  rails  and 
other  parts  thereof  to  be  and  remain  laid,  arranged, 
adjusted  and  elevated  in  said  wrongful,  negligent  and 
improper  manner  during  all  the  time  aforesaid, 
thereby  impeding  arid  obstructing  the  use  of  said 
Clybourn  place,  and  said  part  of  portion  thereof,  for 
the  purpose  aforesaid,  and  causing  divers  large  holes 
and  deep  depressions  to  be  formed  and  remain  in  said 
Clybourn  place  at  the  place  aforesaid  during  all  the 
time  aforesaid,  and  said  Clybourn  place  at  said  place 
during  all  the  time  aforesaid  to  be  and  remain  in  an 
unfit  and  unsafe  condition  for  use  as  aforesaid  for 
the  purpose  aforesaid.'' 

The  count  then  proceeds  to  charge  the  city  of  Chi- 
cago with  permitting  Clybourn  place  to  be  in  bad  re- 
pair and  unsafe  condition,  with  holes  in  it  and  street 
railroad  tracks  elevated  above  its  surface  and  im- 
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— —  ** 

properly  adjusted,  and  to  be  also  poorly  lighted;  and 
that  by  reason  of  the  premises,  *'the  plaintiff's  intes- 
tate, ignorant  of  the  premises,  while  driving  said  hose 
cart  of  the  city  of  Chicago  in  and  about  the  perform- 
ance of  his  duties  as  a  fireman,  in  response  to  an  alarm 
of  fire,  along  said  portion  of  Clybourn  place  in  the 
night  time  on  said  April  18, 1902,  was,  without  fault  on 
his  part,  while  in  the  exercise  of  due  caution,  thrown 
out  from  said  hose  cart  upon  the  ground,  and  one  of 
the  wheels  struck  his  head  and  killed  him.  The  usual 
averments  as  to  the  loss  to  the  next  of  kin  follow. 

The  third  count  describes  the  same  accident  in  sub- 
stantially the  same  way,  but  introduces  in  haec  verba 
certain  alleged  ordinances  said  to  refer  to  the 
obligations  of  defendants,  the  Chicago  Union  Traction 
Company,  the  Chicago  West  Division  Railway  Com- 
pany and  the  West  Chicago  Street  Railroad  Company, 
in  relation  to  the  locality  in  question,  and  alleges  that 
as  the  said  place  was  much  traveled  by  various  convey- 
ances '^used  by  divers  persons  including  certain  mem- 
bers of  the  fire  department  of  the  city  of  Chicago,  and 
the  said  defendant  companies  had  control  of  the  street 
railroad  and  switch  track  in  said  street,  and  used 
them  in  their  business  as  passenger  carriers,''  it  be- 
came and  was  **by  virtue  of  the  terms  and  conditions 
of  the  said  ordinances  aforesaid,  and  by  reason  of  the 
facts  aforesaid,^ ^  the  duty  *'of  the  three  defendant 
companies''  during  all  the  time  aforesaid  to  so  lay, 
arrange  and  adjust  said  tracks  and  each  of  them  and 
the  rails  and  other  parts  thereof,  and  pave  and  keep 
in  good  and  safe  condition  and  repair  the  said  part  or 
portion  of  Clybourn  place  that  it  would  be  reasonably 
safe"  for  such  persons  traveling  it,  including  the  fire 
department,  'Ho  traverse  said  Clybourn  place  and 
said  part  or  portion  thereof,  cross  over  and  drive 
upon  and  along  said  tracks  and  each  of  them,  and  said 
part  or  portion  of  said  Clybourn  place  aforesaid  with 
reasonable  safety  to  their  lives  and  limbs." 
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It  is  alleged  that  not  regarding  said  duty,  the  three 
defendant  companies  failed  to  have  the  tracks  ar- 
ranged and  adjusted  according  to  the  ordinances 
pleaded,  and  allowed  the  said  tracks  to  remain  im- 
properly '4aid,  arranged,  adjusted  and  elevated 
above  the  surface  of  Clybourn  place,"  and  *' during 
all  the  time  aforesaid  wrongfully,  negligently  and  im- 
properly failed  and  refused  to  pave  and  keep  in  good 
and  safe  condition  and  repair"  said  portion  of  Cly- 
bourn place,  and  wrongfully  ''permitted  divers  large 
holes  and  deep  depressions  to  be  formed  and  remain 
in  said  portion  of  Clybourn  place  so  required  to  be 
paved  and  kept  in  good  and  safe  condition  and  repair 
by  them  as  aforesaid." 

A  similar  duty  to  repair  and  a  similar  neglect  are 
also  alleged  against  the  city  of  Chicago,  and  a  neglect, 
also,  to  compel  the  companies  '*to  properly  pave  and 
repair,"  and  the  accident  is  charged  as  the  result  of 
said  wrongful  acts  and  neglect. 

No  evidence  of  the  ordinances  was  offered  by  the 
plaintiff.  She,  however,  urges  that  said  ordinances 
may  be  considered  as  surplusage,  and  that  the  count 
charged  a  common  law  obligation  resting  on  the  de- 
fendant companies  which  they  neglected,  said  neglect 
causing  the  accident.  She  contends  that  said  common 
law  obligation  existed,  and  that  the  trial  court  erred 
in  holding  the  contrary,  and  in  instructing  the  jury  to 
find  a  verdict  for  the  defendants  on  the  third  count, 
and  also  in  pursuance  of  the  same  error,  in  giving  the 
following  instruction  numbered  22  to  the  jury: 

''The  court  instructs  the  jury  that  under  the  evi- 
dence in  this  case  the  defendants  were  not  required  to 
repair  any  holes  or  depressions  in  said  street,  and  you 
cannot  find  said  defendants,  or  either  of  them,  guilty 
because  of  the  presence  of  such  holes  or  depressions." 

No  cross-errors  are  assigned  by  her  as  appellee  in 
this  court,  on  the  giving  of  either  of  these  instructions, 
but  she  contends  that  such  an  assignment  is  not  neces- 
sary to  secure  consideration  for  her  position. 
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The  verdict  was  in  her  favor,  and  she  claims  that  if 
it  can  only  be  sustained  on  the  theory  that  these  in- 
structions were  erroneous,  then  the  fact  that  they  were 
so  erroneous  should  be  considered  in  passing  on  the 
verdict  and  judgment.  The  proposition  of  appellants 
that  this  appeal  must  be  considered  as  though  the 
third  count  of  the  declaration  was  non-existent,  and 
also  upon  the  assumption  that  the  defendants  could 
not  be  held  liable  for  the  presence  of  holes  in  tha 
street,  appellee  contends  would  be  to  allow  them  to 
take  advantage  of  their  own  wrong  in  inducing  the 
court  to  act  erroneously  in  tl;eir  behalf. 

To  the  declaration  of  plaintiff  each  of  the  defend- 
ants pleaded  the  general  issue. 

At  the  trial  no  witnesses  were  called  for  the  defend- 
ants. The  case  went  to  the  jury  on  the  evidence  for 
the  plaintiff,  which  consisted  of  the  testimony  of  three 
persons — Tliielsen,  Ryan  and  Gleason — two  being  eye- 
witnesses of  the  accident,  and  the  third,  Gleason,  a 
man  who,  when  it  happened,  was  on  the  engine  two  or 
three  hundred  feet  behind  the  hose  cart  which  the 
plaintiff's  intestate  was  driving  and  from  which  he 
fell.  Gleason  did  not  see  the  fall,  but  coming  up  in 
a  few  seconds  to  the  hose  cart  at  the  place  of  the  ac- 
cident saw  the  intestate  lying  dead  by  the  street  rail- 
road track.  Of  the  other  two  witnesses  one,  Thielsen, 
was  a  passenger  upon  a  street  car  which  had  just 
switched  from  Clybourn  place  to  go  into  the  bam. 
He  was  standing  on  the  rear  platform  of  the  car,  or 
upon  the  sidewalk,  when  the  accident  occurred — it 
does  not  clearly  appear  which.  The  other  witness, 
Eyan,  was  an  assistant  engineer  in  the  Chicago  Fire 
Department,  attached  to  a  company  of  which  the 
plaintiff's  intestate  was  captain,  and  at  the  time  of  the 
accident  was  standing  on  the  footboard  of  the  hose 
cart  which  the  said  Captain  Case,  the  intestate,  was 
driving  in  response  to  an  alarm  of  fire. 

From  the  testimony  of  these  witnesses  it  appears 
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that  Captain  Case  before  the  accident  was  sitting  on 
the  hose  cart  and  driving  a  single  horse  at  a  slow  trot, 
occasionally,  as  is  customary,  sounding  a  gong  to  give 
notice  of  his  approach.  It  does  not  appear  why  the 
ordinary  speed  in  responding  to  an  alarm  of  fire  was 
not  used,  but  the  testimony  that  the  rate  was  a  slow 
trot  is  uncontradicted. 

A  street  car  about  300  feet  away  was  running  west 
on  the  northerly  of  two  tracks  on  Clyboum  place,  and 
the  hose  cart  was  following  it  in  the  same  direction 
and  running  on  the  same  track.  Near.  Paulina  street 
on  the  north  side  of  Clybourn  place  is  a  car  barn. 
About  twenty^  feet  west  of  the  east  end  of  this  bam 
was  a  switch  from  the  north  or  west-bound  main  track 
in  the  street,  running  to' the  north  and  terminating  in 
the  bam.  The  witness  Thielsen  describes  this  switch 
as  ^*a  round,  curved,  grooved  switch" — *'a  plain 
switch  to  be  moved  from  one  track  into  another."  **It 
would  shift  from  one  into  the  other."  *'When  the 
switch  was  turned  so  as  to  direct  the  car  into  the  barn, 
the  main  track  would  not  be  closed." 

The  street  car  turned  north  into  the  bam — the 
switch  having  been  previously  set  for  it  to  do  so.  The 
switch  was  not  again  moved  so  as  to  close  the  main 
track  and  open  the  switch  track  before  the  hose  cart 
arrived  at  the  place.  Its  front  wheels  struck  the 
switch  as  it  was  turned  to  close  the  track  to  the  barn, 
and  they  slid  along  a  short  distance  on  the  switch 
track  casting  or  swerving  the  whole  cart  to  the  north. 
For  some  reason — either  purely  because  of  the  jerk 
or  swerve  given  by  running  into  the  switch,  or  of  the 
presence  of  a  hole  or  depression  in  the  cedar  block 
paving  of  the  street  between  the  rails  of  the  switch 
track,  into  which  the  hose  cart  dropped — Case  seems 
to  have  somewhat  lost  his  balance,  but  he  righted 
himself  and  turned  his  horse  to  the  southwest  and 
drove  his  cart  over  the  switch  rails.  It  dropped,  how- 
ever, into  another  hole  or  depression  in  the  pavement, 
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west  of  the  switch  track  and  either  north  of  the  north 
rail  of  the  main  west-bound  track  or  between  thQ  rails 
of  that  track,  or  partly  within  and  partly  without 
(north  of)  the  strip  of  street  between  the  rails.  It 
is  not  entirely  clear  from  the  evidence  in  which  of  these 
positions  the  second  hole  or  depression  lay;  but  it  is 
claimed  by  the  plaintiff  that  it  was  entirely  between  the 
rails  of  the  main  west-bound  track,  and  this  for  the 
purposes  of  her  contentions  being  the  most  favorable 
view,  we  have  in  our  consideration  of  this  case,  as- 
sumed that  it  was  the  correct  one. 

This  second  drop  canted  or  bounced  the  cart  again 
violently,  and  Case  this  time  lost  his  balance  entirely 
and  fell  from  the  north  side  of  the  wagon.  A  front 
wheel  ran  over  his  head.  He  was  thereby  instantly 
killed.  The  horse  ran,  but  was  stopped  some  fifty 
feet  away  by  Ryan,  who  leaped  from  the  rear  of  the 
wagon  and  caught  him. 

It  was  almost  eight  o'clock  in  the  evening.  The 
witness  Thielsen  says  it  was  ** pitch  dark,''  and  he 
saw.no  electric  lights  around.  Ryan  says  it  was  just 
getting  dark,  while  Gleason  says  it  was  pretty  dark, 
and  that  he  could  not  say  whether  there  were  any  lights 
at  the  barn. 

It  was  proven  that  the  pavement  had  been  in  bad 
condition  and  the  holes  therein  existent  for  several 
months. 

After  the  verdict  of  the  jury  motions  for  a  new  trial 
were  made  by  each  of  the  defendants  and  denied  by  the 
court.  Motions  in  arrest  of  judgment  were  also  made 
and  overruled  and  judgment  given  on  the  verdict.  In 
this  court  assignments  of  error  are  made  complaining 
of  alleged  erroneous  rulings  upon  evidence,  of  instruc- 
tions alleged  to  be  erroneous  which  were  given,  and  of 
the  refusal  of  proper  instructions,  including  a  per- 
emptory one  at  the  close  of  all  the  evidence  to  find  the 
defendants  not  guilty.  It  is  also  alleged  that  the  ver- 
dict is  against  the  weight  of  the  evidence. 
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John  A.  Rose  and  Albbbt  M.  Ceoss,  for  appellants ; 
W.  W.  GuBLEY,  of  counsel, 

Kjckham  Scanlan,  for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

If  the  position  be  well  taken  by  the  appellee  that 
this  court  can  and  should,  if  necessary,  sustain  the  ver- 
dict and  judgment  in  this  case  upon  a  legal  proposition 
negatived  by  the  trial  judge  in  his  instructions,  pro- 
vided those  instructions  were  erroneous,  it  is  manifest 
we  shall  enlarge  or  narrow  the  limits  of  our  inquiry 
by  first  considering  and  disposing  of  that  proposition. 
Assuming,  therefore,  without  passing  on  the  sound- 
ness of  the  position,  that  the  appellee  is  entitled  to  the 
benefit  of  the  said  proposition  if  it  be  correct,  we  shall 
discuss  it. 

It  is  thus  stated  by  the  appellee  in  her  argument: 
*'By  reason  of  the  defendant  companies  laying  and 
maintaining  their  tracks  in  the  street  in  question,  it 
was  their  common  law  duty  to  keep  in  reasonably 
safe  condition  and  repair  the  portion  of  said  street  oc- 
cupied by  their  tracks. '* 

We  will  assume  also  without  discussion  that  if  this 
proposition  be  true,  neither  the  instruction  which  took 
the  third  count  of  the  declaration  from  the  considera- 
tion of  the  jury,  nor  the  irstruction  numbered  22,  and 
recited  in  the  statement  prefixed  to  this  opinion,  should 
have  been  given. 

The  question  is,  therefore :  Is  the  proposition  a  cor- 
rect statement  of  the  law  I 

Booth  on  The  Law  of  Street  Railways  seems  to  ap- 
prove it.     Section  243  of  that  work  runs  as  follows: 

**In  the  absence  of  such  a  duty  imposed  by  statute 
or  ordinance,  a  company  cannot  be  required  to  con- 
struct a  new  pavement  on  any  part  of  the  streets  or 
highways  occupied  by  its  railway,  but  with  reference 
to  repairs  the  rule  seems  to  be  different.    The  char- 
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acter  and  extent  of  the  nse  to  which  that  portion  of  the 
street  is  subjected  render  frequent  repairs  necessary; 
hence  it  has  been  held  that  where  the  defective  con- 
dition of  the  street  is  caused  by  the  failure  of  a  com- 
pany to  keep  the  streets  traversed  by  its  tracks  in  good 
repair,  it  must  answer  for  the  consequences.'* 

To  this  section  the  notes  cite  as  authority,  Cline  v. 
Crescent  City  E.  E.  Co.,  41  La.  Annual,  1031,  and  sev- 
eral other  cases,  some  of  which  are  also  cited  by  the 
appellee's  counsel  in  his  argument  herein.  Booth  also 
refers  to  Wood  on  Eailways  and  Dillon  on  Municipal 
Corporations,  apparently  m  support  of  the  rule  stated. 
The  references  in  the  text-writers  named,  however,  do 
not  bear  out  their  citation  in  support  of  the  doctrine 
of  *'a  common  law  obligation''  on  street  railroads  to 
repair  the  street  or  pavement  between  their  tracks. 
They  merely  lay  down  the  proposition  that  municipal 
authority  can  annex  to  a  grant  of  privileges  in  streets 
a  valid  condition  that  such  streets  shall  be  kept  in  re- 
pair by  the  grantee,  and  the  equally  undeniable  rule 
that  a  street  railroad  company  would  be  liable  for  the 
result  of  improper  construction  of  its  tracks,  even 
where  the  right  to  lay  them  had  been  obtained. 

Of  the  cases  cited  by  the  appellee  and  by  Mr.  Booth, 
a  careful  examination  discloses  few  which  we  think  are 
really  in  pomt  in  sustaining  their  statement  of  the  law. 
In  many  of  them,  such  as  Cline  v.  Crescent  City  Ey. 
Co.,  41  La.  Annual,  1031;  Dominguez  v.  The  Orleans 
Eailroad  Co.,  35  La.  Annual,  751;  Eockwell  v.  Third 
Avenue  Eailroad  Co.,  64  Barbour,  438;  Central  Eailway 
Co.  V.  Starte,  82  Maryland,  647,  reported  in  full  only 
in  33  Atlantic  Eep.  265;  Cook  v.  Union  Eailway  Co., 
125  Mass.  57;  Bradwell  v.  Pittsburgh  &  W.  E.'Pass. 
Ey.  Co.,  153  Pa.  St.  105,  the  accident  involved  actually 
happened  through  a  defect  in  the  tracks  or  rails  them- 
selves, which  had  been  originally  improperly  con- 
structed or  were  out  of  repair,  ;ind  anything  in  the 
opinion  which  looks  towards  the  doctrine  urged  by 
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appellants  here  was  at  best  but  merely  incidental  and 
to  be  construed  with  reference  to  the  circumstances  of 
the  particular  case. 

In  Oakland  By.  Co.  v.  Fielding,  48  Pa.  St.  320,  the 
report  on  careful  examination  would  seem  to  indicate 
that  there  was  a  provision  by  act  of  the  assembly  of 
Pennsylvania  relative  to  the  repair  of  the  streets  by 
the  Oakland  Railway  Company,  and  that  the  true 
scope  of  the  action  of  the  Supreme  Court  of  Pennsyl- 
vania was  merely  the  upholding  of  a  judgment  which 
negatived  the  proposition  that  this  obligation  fur- 
nished no  basis  for  the  plaintiff's  case. 

In  Wagner  v.  Pittsburgh  &  W.  E.  Pass.  By.  Co., 
158  Pa.  St.  419,  the  accident  occurred  because  of  an 
excavation  or  hole  between  the  tracks  apparently,  but 
the  company's  liability  is  put  expressly  upon  the  fact 
that  this  was  made  by  the  company  itself  in  the  course 
of  repairs  which  it  was  executing. 

In  other  cases,  where  the  language  of  the  court 
might  seem  more  nearly  to  apply  to  the  case  at 
bar,  such  as  Wooley  v.  Grand  Street  &  Newton  B. 
B.  Co.,  83  N.  T.  121,  and  Houston  City  St.  By.  Co.  v. 
Medlenka  (Texas),  43  Southwestern  Beporter,  1028, 
it  was  the  rails  of  the  track  which,  being  dangerous 
from  their  exposed  condition,  caused  the  accident,  not 
holes  or  depressions  which  happened  to  be  within  the 
tracks,  and  the  rule  approved  by  the  courts  rendering 
the  decisions  was  that  if  natural  causes  raised  the 
tracks  so  high  or  sunk  the  pavement  so  low  that  these 
rails  or  tracks  were  rendered  unreasonable  obstacles 
to  travel,  it  was  the  duty  of  the  defendant  to  so  rectify 
the  condition  as  to  abate  the  nuisance,  and  that  it 
could  not  escape  liability  for  accidents  resulting  from 
the  exposed  and  dangerous  condition  of  the  tracks, 
any  more  than  it  could  for  accidents  resulting  from 
original  faulty  construction. 

This  is  plainly  a  different  doctrine  from  a  common 
law  obligation  to  repair  the  pavement  of  a  street  be- 
tween the  rails. 
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In  Groves  v.  Louisville  Ey.  Co.,  109  Ky.  76,  there  is 
a  very  elaborate  discussion  concerning  the  duties  of  a 
street  railway  with  the  relntion  to  the  streets  on  which 
it  runs,  and  the  Court  of  Appeals  of  Kentucky  uses 
this  language:  **The  street  railway  companies  should 
see  to  it  that  the  streets  between  the  rails  and  next 
to  them  on  all  sides  be  kept  level  with  the  rails,  or  so 
near  the  level  as  not  to  endanger  the  lives  or  prop- 
erty of  those  having  a  right  to  cross  them  or  be  on 
them."  It  also  says:  ''The  rails  and  road  (of  a 
street  car  company) are  a  permanent  structure,  and 
necessarily  keep  the  travel  across  and  near  to  the  rails 
from  being  the  same  it  would  otherwise  be,  hence  the 
use  by  such  companies  is  not  at  all  analogous  to  the 
use  of  the  streets  by  the  pi:blic  generally." 

But  although  this  language  goes  to  support  the 
plaintiff's  view  of  this  case,  it  is  to  be  noted  that  the 
accident  which  was  under  consideration  was  to  a  buggy 
that  came  into  collision  with  a  rail  of  defendant's 
tracks,  which  rail,  it  was  alleged,  was  ^'negligently 
permitted  to  stand  up  high  above  the  level  of  the 
street,  and  was  in  a  dangerous^  and  defective  con- 
dition, and  was  a  nuisance."  The  emphasis  of  the 
case,  therefore,  is  on  the  obligation  of  a  street  car 
company  to  prevent  its  tracks  or  rails  from  becoming, 
'  for  any  cause,  a  dangerous  nuisance,  rather  than  on 
any  common  law  obligation  to  repair 

The  case  of  McLaughlin  v.  Philadelphia  Traction 
Co.,  175  Pa.  St.  565,  is  even  less  satisfactory  as  an 
authority  for  the  appellee's  position  about  the  com- 
mon law  duty  of  repair.  A  charge  of  the  trial  judge 
indeed  was  by  the  Supreme  Court  of  Pennsylvania  said 
to  be  without  substantial  error,  which  declared  that  a 
hole  four  or  five  feet  in  length  and  one  foot  in  width 
and  one  foot  in  depth  alongside  of  the  rails  of  a  street 
car  company,  and  bringing  about  an  accident,  was  pre- 
sumably caused  by  reason  of  ihe  rail  being  in  that  par- 
ticular place,  but  what  the  evidence  was  on  the  subject 
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does  not  appear.  Another  part  of  the  charge  ap- 
proved said  that  the  question  of  the  negligence  of  the 
traction  company  depended  upon  the  circumstances 
of  the  particular  locality,  and  not  the  character  of  the 
depression  or  hole,  while  the  synopsis  of  the  briefs 
shows  that  it  was  claimed  by  the  plaintiff  that  by  the 
charter  of  the  company,  by  statute  and  by  the  munic- 
i;pal  ordinances,  as  well  as  **by  the  common  law,''  it 
was  the  duty  of  the  traction  company  to  keep  the  street 
in  question  '*at  least  in  the  immediate  vicinity  of  its 
tracks,  free  from  such  a  serious  and  dangerous  exca- 
vation." A  particular  ordinance  is  alluded  to,  and 
seems  to  have  been  involved,  and  there  is  nothing  in 
the  opinion  negativing  the  hypothesis  that  this  may 
have  been  controlling. 

Worster  v.  Forty-second  Street,  etc.,  R.  R.  Co.,  50 
N.  Y.  203,  seems  more  clearly  in  point  in  favor  of 
plaintiff's  contention  that  any  other  of  the  cases  cited 
by  her,  for  in  that  case  the  statement  of  the  facts 
shows  that  the  accident  was  the  result  of  a  horse 
stepping  into  a  hole  which  was  apparently  between 
the  tracks,  and  the  Court  of  Appeals,  affirming  a  judg- 
ment against  the  company,  declared  that  **  Assuming 
that  the  defendants  had  a  lawful  right  to  lay  their 
tracks  in  the  street  where  the  injury  occurred,  this 
right  carried  with  it  the  obligation  to  lay  the  tracks  in 
a  proper  maimer  and  keep  them  in  repair,  and  if  an 
injury  occurs  by  reason  of  neglect  in  either  of  these 
respects,  the  defendants  are  liable  in  damages."  The 
opinion  is  not  elaborately  reasoned,  however,  and  the 
nature  of  the  hole  does  not  clearly  appear.  An  act 
of  the  New  York  Assembly  seems  also  to  have  been 
invoked  by  the  counsel  for  the  plaintiff  in  his  brief. 

On  the  other  hand,  the  Court  of  Appeals  of  New 
York  in  a  later  case  is  committed  to  a  view  of  the  law 
contrary  to  the  plaintiff's  contention. 

In  Lowery  v.  Brooklyn  City  &  Newtown  Railroad 
Company,  76  N.  Y.  p.  31,  the  court,  while  disclaiming 
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an  intention  of  deciding  in  that  case  that  the  defendant 
would  not  be  liable  for  injuries  occasioned  by  the  ** im- 
proper condition  at  any  time  of  its  own  tracks  even 
though  such  injuries  were  contributed  to  by  the  bad  re- 
pair of  the  streets,'^  or  that  the  defendant  would  not 
be  liable  for  the  consequences  if  any  portion  of  its 
track  should  become  an  obstruction  solely  by  reason  of 
the  failure  of  the  city  to  keep  the  streets  in  repair, 
calls  the  contrary  view  ** questionable/' 

In  Sehild  v.  The  Central  Park,  North  &  East 
River  Railroad  Company,  133  N.  Y.  446  (a  case  not 
cited  in  the  respective  briefs),  Sehild  sued  a  street 
railroad  company  for  injuries  received  by  stumbling 
over  its  track  upon  a  crosswalk  in  the  city  of  New 
York.  The  evidence  of  the  plaintiff  and  of  the  one 
witness  to  the  occurrence,  a  bystander,  was  that  the 
plaintiff's  fall  was  occasioned  by  his  striking  against 
the  westerly  rail  of  the  tryck.  It  appeared  that  there 
was  a  break  or  depression  in  the  flagstone  of  the  cross- 
ing on  the  inside  of  the  rail,  and  the  defendant  claimed 
that  the  evidence  showed  that  the  plaintiff  fell  from 
stumbling  into  the  hole.  Judge  Gray,  speaking  for 
the  Court  of  Appeals,  declared  a  charge  of  the  trial 
judge  in  the  Supreme  Court  correct,  as  fairly  leav- 
ing the  questions  of  fact  to  the  lury,  which  told  the 
jury  that  if  the  fall  was  solely  attributable  to  the 
presence  of  the  hole  in  the  pavement,  then  the  defend- 
ant was  not  responsible.  The  charge  instructed  the 
jury  that  the  defendant  was  rightly  there,  and  the 
duty  rested  primarily  on  the  city  to  see  that  its  streets 
were  kept  safe  and  secure.  It  confined  the  defendant's 
liability  to  the  condition  of  its  tracks,  and  told  the  jury 
that  although  the  hole  might  have  contributed  to  pro- 
duce the  results,  they  must  find  the  condition  of  the 
rail  to  be  the  active  cause  of  the  plaintiff's  fall,  and 
that  the  rail  was  improperly  maintained,  to  justify 
them  in  finding  negligence  in  the  defendant.  Judge 
Gray,  after  approving  this  charge  of  the  trial  judge, 
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declares  that  the  verdict  of  the  plaintiflF  must  be  taken 
as  establishing  conclusivejy  for  the  Court  of  Appeals 
that  the  plaintiff  stumbled  over  the  rail,  and  not  be- 
cause of  the  hole  in  the  flagging.  He  then  continues : 
**The  question  therefore  becomes  one  which  relates 
to  the  rights  of  the  defendant  and  to  the  duty  resting 
upon  it  with  respect  to  the  laying  and  maintenance  of 
its  rails  upon  the  street  surface.  The  evidence  for  the 
plaintiff  and  for  the  defendant  conflicts  as  to  the 
height  of  the  rail  above  the  surface  of  the  street.  It 
was  either  one  inch  and  an  eighth  of  an  inch,  or  up- 
wards of  two  inches.  There  was  evidence  of  the  de- 
fendant that  the  track  when  laid  some  ten  years 
previously  was  level  with  the  str6e1^  but  the  rails 
certainly  were  at  the  time  of  this  occurrence  at  some 
height  above  the  street  surface,  and  to  some  extent 
constituted  an  obstruction  in  the  highway. 

The  defendant  was  authorized  and  had  the  right  to 
put  down  its  rails  in  and  upon  the  street,  and  was 
under  no  liability  by  reason  of  anything  in  the  grant 
from  the  Common  Council  to  keep  the  street  pave- 
ment between  its  tracks  in  repair. 

But  it  was  under  an  obligation  which  is  necessarily 
implied  as  to  every  use  of  a  highway,  so  to  construct 
and  to  maintain  its  tracks  as  that  by  the  exercise  of  a 
reasonable  care  and  supervision  with  respect  to  them, 
no  danger  might  be  occasioned  to  the  public  in  its  use 
of  the  highway.  •  •  •  There  was  only  the 
question  whether  in  the  way  or  in  the  condition  in 
which  it  suffered  its  rails  to  remain,  it  was  not  neglect- 
ful of  the  right  of  the  public  to  as  safe  and  unob- 
structed a  use  of  the  street  as  was  reasonably  possible 
under  the  circumstances.*' 

Judge  Gray  makes  clearly  in  this  case  the  dis- 
tinction which  we  have  suggested  existed,  though  made 
less  clear  in  other  cases  cited,  between  the  liability  of 
a  street  railway  company  for  accidents  which  result 
from  the  dangerous  position  of  track  rails,  although 

Vot.  CXXIX  30 
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to  what  position  a  hole  or  depression  in  the  street  pave- 
ment may  have  contributed,  and  an  accident  resulting 
not  from  the  position  of  the  tracks,  but  from  the  hole 
itself;  and  the  opinion  negatives  the  theory  of  a  Qom- 
mon  law  duty  of  the  street  railway  company  to  repair 
the  street  between  its  tracks. 

This  we  think  too  the  more  logical  and  reasonable 
doctrine.  Legislature  and  municipal  authorities  may 
well,  and  frequently,  perhaps  generally,  do  annex 
some  condition  concerning  street  repairs  to  a  grant  of 
privileges,  but  these  are  in  the  way  of  compensation 
and  are  definite  and  precise  in  character.  It  is  a  ques- 
tion of  expediency  in  each  case  whether  compensation 
is  to  be  made  at  least  partly  in  this  manner,  or  to  take 
some  other  form.  When  such  statutes  or  ordinances 
exist  contractually  they  can  be  the  basis  of  liability, 
and  may  be  so  even  when  they  are  the  pure  exercise  of 
a  police  power.  North  Hudson  Railway  Company  v. 
Hoboken,  41 N.  J.  Law,  71. 

But  to  hold  that  a  common  law  duty  exists  to  repair 
streets  or  any  part  thereof,  through  which  a  privUege 
to  run  has  been  given,  which  includes  no  exclusive 
control  or  use  of  the  street  even  between  the  tracks, 
and  thus  make  two  corporations,  the  municipality  and 
the  traction  company,  equally  responsible  for  the  care 
of  them,  seems  to  us  illogical.  The  position  of  the 
street  railroad  tracks  does  from  necessity  give  some 
advantages  to  the  cars  in  the  right  of  way  under  cer- 
tain circumstances,  but  the  case  is  very  different  from 
that  of  an  ordinary  railway  controlling  entirely  its 
own  roadbed. 

This  is  the  view  which  has  been  heretofore  taken 
by  this  court,  as  is  shown  by  the  language  of  Judge 
Gary  in  Calumet  Electric  Co.  v.  Nolan,  69  HI.  App 
104,  where  the  absence  of  an  express  obligation,  shown 
by  ordinance  or  otherwise,  to  keep  any  part  of  the 
street  in  repair  is  held  to  be  fatal  to  a  claim  that  the 
defendant  street  railway  company  was  liable  for  an 
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injury  caused  by  a  wagon  dropping  into  a  hole  in 
wood  **  which  does  not  api)ear  to  have  been  part  of  the 
track,  but  rather  of  the  street;'^  and  still  more  clearly 
by  the  language  of  the  sa!ne  judge  in  a  previous  case, 
Rockford  City  Railroad  Company  v.  Mathews,  50  111. 
App.  267,  where  an  ordinance  relied  on,  which  re- 
quired repair,  being  held  not  to  have  been  in  force, 
the  court  say,  that  as  the  evidence  shows  the  verdict 
of  the  jury  may  have  been  on  the  theory  that  the  ap- 
pellee stepped  into  a  hole  by  the  side,  but  outside  of 
the  track,  the  judgment  could  not  be  upheld.  **It  is 
a  familiar  law  in  this  state,''  says  the  opinion,  **that 
the  repairing  of  streets  in  a  city  is  the  duty  of  the  city. 
If  a  corporation  accepts  a  grant  from  a  city  of  th9 
right  to  use  the  street  in  a  special  manner,  and  the 
grant  is  burdened  with  a  duty  which  it  neglects  and 
injury  results,  the  corporation  would  no  doubt  be  re- 
sponsible for  the  consequences  of  neglect  of  that  duty, 
but  for  mere  non-repair  cf  a  street  in  which  it  has  a 
special  privilege,  it  is  not  liable  simply  because  it  has 
'such 'special  privilege.'' 

Our  conclusion  is  that  there  was  no  error  in  with- 
drawing the  third  count  of  the  declaration  from  the 
jury,  or  in  giving  the  instruction  numbered  22. 

Counsel  for  appellee,  however,  urge  that  the  holes 
in  the  street  shown  by  the  evidence  to  have  been  the 
cause  of  the  accident,  were  caused  by  the  defendant  cor- 
poration and  the  improper  construction  or  adjustment 
of  its  tracks,  and  that  therefore  independently  of  the 
claimed  common  law  duty  and  under  the  second  count 
of  the  declaration,  the  liability  of  the  defendant  cor- 
poration existed. 

This  would  have  more  force,  in  our  view,  if  we 
thought  there  was  any  sufficient  evidence  tending  to 
establish  the  fact.  We  do  not  find  it.  The  evidence 
pointed  out  by  appellee's  counsel  as  sustaining  it,  is 
said  to  be  on  pages  102  and  116  and  117  of  the  record. 
The  only  evidence  on  the  first  of  these  pages  not 
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stricken  out  by  the  motion  of  appellee's  counsel  him- 
self, which  coiild  be  applied  to  this  proposition,  is 
**that  by  the  switch  there  was  a  big  hole  on  either  side 
of  the  track/'  On  pages  116  and  117  appears  the 
evidence  of  the  witness  Thielsen,  that  from  the  time 
he  first  noticed  the  heles  until  the  ni^ht  of  the  acci- 
dent they  changed  in  appearance.  *'They  worked  all 
the  time  deeper,  because  the  wagons  rolled  off  the 
track  right  along,  and  they  worked  themselves 
deeper.'* 

We  see  no  evidence  here  of  the  faulty  construction 
of  the  tracks,  or  that  the  defendant's  tracks  at  all  were 
the  cause  of  the  holes.  It  is  a  matter  of  such  common 
observation  that  there  are  holes  in  wooden  block  pave- 
ments in  the  streets  of  Chicago,  both  near  and  away 
from  street  railroad  tracks,  that  the  court  can  ju- 
dicially notice  it.  In  this  case  the  claim  of  the  appel- 
lee is  that  the  two  holes  into  which  the  hose  cart 
dropped  and  bounced  were  within  the  tracks  of  the 
railway  company,  and  it  is  evident  that  they  were  the 
result  of  the  wearing  or  removal  of  the  cedar  blocks 
with  which  the  street  was  paved.  This  may  have  been 
the  result  of  many  different  causes.  There  is  no  proof 
that  defendants'  arrangement  or  construction  of  their 
tracks  caused  it. 

The  question  in  this  appeal,  therefore,  in  onr 
opinion,  narrows  itself,  as  is  claimed  by  the  appel- 
lants, to  whether  the  trial  judge  was  right  in  the 
theory  on  which  alone  he  expressly  stated  that  he  re- 
fused the  peremptory  instruction  as  to  the  second 
count,  and  allowed  the  cause  to  go  to  the  jury.  This 
was  that  it  was  xmder  the  said  second  count  a  ques- 
tion for  the  jury  whether  it  was  negligence  for  the 
company  to  leave  the  switch  turned  into  the  switch 
track  behind  the  car  which  went  into  the  bam  imme- 
diately before  the  hose  cart  came  along,  and  whether, 
if  so,  this  negligence  was  the  proximate  cause  of  the 
accident. 
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The  appellants  claim  that  to  refuse  the  peremptory 
instruction  was  erroneous,  because: 

First,  there  was  no  evidence  tending  to  show  that 
so  turning  or  leaving  the  switch  was  the  proximate 
cause  of  the  accident;  second,  that  if  it  were,  it  was 
not  negligence,  nor  was  there  any  evidence  to  prove 
it  negligence;  and,  third,  that  even  if  it  were  negli- 
gence and  the  proximate  cause  of  the  accident,  proof 
of  it  was  not  admissible  under  the  declaration,  which 
charged  entirely  different  acts  of  negligence  and  did 
not  cover  the  negligent  leaving  of  a  turned  switch. 

Any  one  of  these  positions,  if  sustained,  is  sufficient 
to  show  that  the  peremptory  instruction  refused 
should  have  been  given.  We  are  forced  to  the  conclu- 
sion that  each  one  is  justified  by  the  record. 

We  think  that  the  evidence  shows  conclusively  and 
without  contradiction,  that  the  proximate  cause  of  the 
deceased's  tall  from  the  hose  cart  was  not  the  position 
of  the  switch,  but  the  presence  in  somewhat  close 
proximity  to  each  other  of  two  serious  defects  in  the 
pavement  of  the  street.  After  one  had  been  passed, 
the  presence  of  the  other,  whether  it  were  without  or 
within  the  defendant's  tracks,  led  to  the  loss  of  bal- 
ance by  the  unfortunate  driver  of  the  wagon,  and  his 
fall  beneath  its  wheels.  And  we  do  not  see  that  there 
was  any  evidence  that  the  position  of  the  switch  caused 
the  drop  of  the  wagon  and  the  bouncing  of  the  driver 
from  his  seat  at  either  hole.  Tf ,  however,  the  fact  that 
the  wheels  of  the  wagon,  were  deflected  some  three 
or  four  feet  along  the  switch  track  toward  the  barn, 
before  it  dropped  into  the  first  hole,  can  be  deemed 
in  any  sense  the  cause  of  the  wagon  afterward  being 
driven  into  the  two  holes,  and  of  the  consequent  acci- 
dent, then  we  are  confronted  by  the  question:  How 
can  the  failure  to  turn  back  this  switch,  which  left  the 
track  into  the  barn  closed  and  the  main  track  open, 
be  held  negligence,  more  than  would  have  been  the 
closing  of  the  main  track  and  the  opening  of  the  bam 
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track  f  Since  the  switch  was  rightfully  in  the  street 
and  a  necessary  adjunct  of  the  defendant's  road,  it 
was  proper  for  the  company  to  keep  it  open  or  shut, 
as  the  exigencies  of  business  required,  for  it  was  no 
more  dangerous  to  ordinary  travel,  so  far  as  the  evi- 
dence shows,  in  one  position  than  the  other.  Non  con- 
stat, but  that  the  switch  was  left  closed  for  the  next 
car  which  was  due  on  the  track.  Non  constat,  but  that 
being  turned  back,  it  would,  as  appellants  suggest, 
have  deflected  some  conveyance  driven,  as  one  would- 
have  had  a  right  to  drive  it,  from  the  middle  to  the 
north  side  of  the  street,  and  thereby  directed  it  to- 
wards one  of  the  defective  places  in  the  pavement. 
That  this  accident  was  the  fault  of  the  defective  pave- 
ment, not  of  the  open  switch,  the  whole  evidence 
shows. 

But  if  these  objections  of  the  appellants  could  be 
disposed  of,  there  would  still  remain  a  fatal  variance 
between  the  proof  and  the  declaration  repeatedly 
pointed  out  and  insisted  on  at  the  trial. 

The  negligence  which,  under  this  theory  of  the  trial 
judge,  was  held  a  question  for  the  jury,  is  not,  in  our 
opinion,  charged  in  the  declaration  and  therefore 
could  not  be  properly  made  the  basis  of  a  recovery 
in  this  case,  if  it  existed.  The  doctrine  that  the  plaint- 
iff could  not  recover  for  any  other  or  different  negli- 
gence than  that  charged  in  the  declaration  is  not  dis- 
puted by  her  counsel ;  but  it  is  argued  that  the  second 
count,  which  we  have  very  fully  abstracted  in  the 
statement,  prefixed  hereto,  covers  the  alleged  negli- 
gence in  leaving  the  switch  turned.  We  do  not  so  read 
it.  It  would  be  useless  to  attompt  an  argument  on  this 
point.  We  need  only  say  that  we  agree  with  the  con- 
tention of  appellants  in  this  regard,— *Hhat  the  whole 
scheme  of  the  second  count  relates  to  the  permanent 
position  and  condition  of  the  tracks,''  and,  '*that  the 
supposed  negligence  of  turning  this  switch  shortly  be- 
fore the  accident  into  a  position  (and  leaving  it  there) 
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where  it  would  cause  a  wagon  to  veer  from  the  main 
track  onto  tlie  switch  track,  is  nowhere  alleged  in  the 
count,  nor  is  anything  alleged  which  covers  such  a 
supposed  act/^ 

For  the  reasons  indicated  we  think  the  court  below 
erred  in  refusing  to  instruct  the  jury  to  find  the  de- 
fendants not  guilty,  and  the  judgment  must  be  re- 
versed with  a  finding  of  facts  by  this  court. 

Reversed. 


George  Gordatos  et  al.  v.  City  of  Chicago  et  al. 
Gen.  No.  12,862. 

1.  Injunction — does  not  He  to  prevent  threatened  trespass.  An 
injunction  does  not  Ue  to  preyent  a  mere  trespass  on  private  prop- 
erty. 

2.  Injunction — when  hill  properly  dismissed  upon  denial  of 
application  for  preliminary.  The  dismissal  of  a  biU  is  proper 
upon  denying  an  application  for  a  preliminary  injunction  where 
it  appears  that  the  relief  so  sought  by  the  preliminary  injunc- 
tion was  all  the  relief  prayed  for  In  the  bill. 

3.  CoMMissioNEB  OF  PUBLIC  wOBKB — When  injunction  does  not 
lie  against.  An  injunction  will  not  be  awarded  to  restrain  the 
commissioner  of  public  works  from  causing  the  removal  of  street 
stands. 

4.  Obdinancb — when  uHll  not  he  regarded.  An  ordinance 
neither  pleaded  nor  proved  will  not  be  considered  by  the  courts. 

5.  Obdinanoe: — what,  toith  respect  to  streets,  invalid.  An  ordi- 
nance is  invalid  which  grants  to  abutting  owners  the  use  of  a 
portion  of  a  public  street 

Bill  for  injunction.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Chables  M.  Walkeb,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1906.  Affirmed.  Opinion  flled 
November  15,  1906. 

Statement  by  the  Court.  The  appellants,  three  in 
number,  filed  their  bill  December  9,  1905,  in  the  Cir- 
cuit Court  for  an  injunction  against  the  City  of  Chi- 
cago and  its  commissioner  of  public  works,  superin- 
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tendent  of  streets,  commissioner  of  buildings  and 
chief  of  police.  The  injunction  sought  was  against  the 
defendants  removing,  molesting  or  interfering  with 
the  complainants  in  the  conduct  of  their  business  or  in 
the  use  or  occupancy  of  space  on  certain  several  side- 
walks in  the  city  of  Chicago  within  three  feet  of  the 
line  of  the  buildings,  which  space  the  complainants  re- 
spectively occupied  in  the  vending  of  fruits,  flowers 
and  confectionery.  The  bill  alleged  that  as  incident 
to  their  business,  the  respective  complainants  had 
displayed  their  goods  and  wares  upon  stands  and 
cases  in  front  of  the  stores  upon  the  premises  at  their 
different  locations;  that  the  Common  Council  of  Chi- 
cago had  on  March  20,  1905,  passed  an  ordinance 
against  said  booths  or  stands  encumbering  the  streets 
or  sidewalks;  that  thereupon  the  defendants  threat- 
ened, by  reason  of  said  ordinance,  to  evict  the  com- 
plainants from  the  spaces  on  the  sidewalks  where  the 
goods  of  the  complainants  were  displayed,  and  that 
because  of  such  threat  the  complainants  and  each  of 
them  (to  quote  the  bill)  ** proceeded  to  remove  said 
stands  and  showcases  to  a  space  which,  as  your  ora- 
tors represent,  is  the  private  property  of  the  owners 
of  the  different  buildings  situated  at  said  different  lo- 
cations ;''  that  said  spaces  are  under  the  control  of  the 
occupants  of  said  buildings,  and  directly  in  front  of 
the  buildings  situated  at  the  locations  aforesaid,  and 
within  three  feet  of  the  building  line ;  that  the  defend- 
ants now  threaten  to  remove  the  stands  from  their 
present  location.  The  bill  further  alleges  that  they 
have  leased  the  said  space  from  the  occupants  of  said 
buildings,  and  that  the  spaces  do  not  exceed  ten  feet 
in  length  nor  three  feet  in  depth,  and  **that,''  to  quote 
again,  *Hhe  portion  of  said  spaces  and  of  each  of  them 
unoccupied  by  your  orators  are  occupied  by  the  lessees 
and  occupants  of  said  buildings  situated  at  the  said 
various  locations,  and  that  said  occupants  are  and 
each  of  them  is  undisturbed  in  the  possession 
thereof.'^ 
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The  bill  further  alleges  the  passage  of  another  order 
of  the  City  Council  on  November  20,  1905,  directing 
the  commissioner  of  public  works  to  remove  from  the 
sidewalk  space  in  the  downtown  district  all  merchan- 
dising stands,  and  says  that  the  defendants  claim  to 
have  authority  to  remove  the  property  of  the  com- 
plainants from  the  spaces  described  and  to  prevent 
their  use  of  the  same.  It  then  charges  the  ordinance 
to  be  unconstitutional,  as  not  of  uniform  and  general 
operation  within  the  municipal  limits;  and  further 
charges  that  even  if  the  ordinance  be  valid,  the  defend- 
ants have  not  the  right  or  authority  to  dispossess  the 
complainants  from  the  said  respective  places  so  oc- 
cupied by  them  and  each  of  them,  **  because  the  said 
space  so  occupied  by  each  of  them  is  not  public  prop- 
erty and  none  of  said  spaces  so  occupied  by  the  com- 
plainants, or  any  part  thereof,  is  part  of  the  sidewalk 
of  the  city  of  Chicago,  or  under  the  control  or  super- 
vision of  said  city  of  Chicago,  but  that  the  said  spaces 
are  private  property  belonging  to  the  owners  of  the 
buildings  located  at  said  different,  places  and  under 
the  control,  operation  and  supervision  of  the  occu- 
pants of  the  buildings  at  the  different  locations  to  be 
used  by  them  as  their  exclusive  property,  except  that 
portion  of  the  said  spaces  which  the  complainants 
occupy  by  permission  of  said  occupants/' 

The  further  allegations  of  the  bill  are  of  irremedi- 
able damage  which  will  follow  the  destruction  of  their 
business  by  the  threatened  interference  therewith 
and  of  the  identity  of  interest  of  the  complainants  in 
the  issues  involved  in  the  bill,  and  of  the  tendency  to 
prevent  multiplicity  of  suits,  which  taking  cognizance 
of  the  complaints  of  the  bill  will  have. 

The  bill  was  sworn  to,  and  an  application  made  to 
the  court  thereon  for  a  preliminary  and  temporary  in- 
junction. The  chancellor  denied  the  motion  and  dis- 
missed the  bill,  from  which  order  the  complainants 
appealed  to  this  court,  assigning  as  error  the  dis* 
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missal  of  the  bill  for  want  of  equity,  and  the  refusal 
to  grant  the  injunction, 

Louis  Brandes,  for  appellants. 

LIicHAEL  F.  Sullivan,  for  appellees ;  James  Hamil- 
ton Lewis,  Corporation  Counsel,  of  counsel, 

Mb.  Presiding  Justice  Bbown  delivered  the  opinion 
of  the  court. 

The  injunction  in  this  case  was  properly  denied. 
The  language  of  this  court  in  a  similar  case  is  very 
applicable  here:  *'The  statement  in  the  bill  that 
these  places'^  (i.  e.,  where  the  stands  are  situated) 
**were  private  property  is  a  mere  conclusion.  No 
facts  are  alleged  which  show  clearly  this  conclusion  to 
be  a  correct  one.  On  the  contrary,  we  think  the  clear 
inference,  when  all  allegations  of  the  bill  and  amend- 
ment thereto  are  considered,  is  that  the  respective 
places  of  business  of  appellants  are  upon  the  sidewalks 
and  in  the  streets  in  front  of  the  several  buildings, 
from  the  occupants  of  which  they  claim  to  have  leases ; 
also  that  their  several  flower  and  fruit  stands  consti- 
tute a  substantial  obstruction  to  public  travel  over  and 
upon  the  streets  and  sidewalks.  But  if  the  bill  can 
be  construed  to  clearly  allege  that  appellants  occupied 
private  property  and  no  part  of  the  public  streets  or 
sidewalks,  then  the  bill  will  not  lie,  for  the  reason  that 
equity  will  not  interfere  to  restrain  the  commission  of 
a  mere  trespass  upon  private  property,  such  as  it  is 
alleged  the  appellees  have  threatened  to  commit  to 
appellants.''  Pagames  v.  City  of  Chicago,  111  HI. 
App.  593. 

It  is  needless  to  discuss  the  question  of  how  far  and 
in  what  cases  the  remedy  of  injunction  may  be  used 
in  cases  of  threatened  trespass,  for  in  this  case  we 
are  clearly  of  the  opinion  that  the  fair  implications  of 
and  inferences  from  the  bill  are  all  that  the  threatened 
action  is  to  clear  certain  sidewalks  in  Chicago  streets 
from  private  occupation  which  obstructs  travel. 
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It  certainly  would  not  be  proper  to  enjoin  the  city 
and  its  officers  from  doing  this  under  an  ordinance, 
when  the  law  has  been  declared  .to  be  that  the  city 
authorities  have  not  the  right  or  power  to  allow  such 
occupation,  even  if  they  desire  to  do  so.  People  v. 
Harris,  203  111.  272;  Smith  v.  McDowell,  148  111.  51; 
Pennsylvania  Co.  v.  City  of  Chicago,  181  HI.  289; 
Hontros  v.  City  of  Chicago,  113  HI.  App.  318. 

Counsel  for  appellants  in  his  brief  quotes  an  alleged 
section  *^of  the  city  of  Chicago,'^  presumably  a  typo- 
graphical error  for  **of  the  code  of  ordinances  of  the 
city  of  Chicago,'^  which  he  says  permits  the  use  of 
three  feet  of  the  sidewalk  next  to  the  boundary  line 
of  an  abutting  owner's  lot  for  said  owner's  private 
purposes.  The  alleged  ordinance  is  denied  to  be  now 
in  existence  by  the  counsel  for  the  city,  and  it  is 
neither  pleaded  nor  proved,  and  we  could  in  no  event 
take  notice  of  it.  But  if  it  existed  as  quoted,  it  would 
not  bear  out  the  appellants'  construction.  It  simply 
forbids  something.  It  does  not  purport  to  grant  any 
rights.  If  it  existed  and  did  bear  the  construction 
counsel  claims  for  it,  it  would  be  valid. 

The  validity  of  the  ordinances  appellants  attack  is 
not  involved  in  this  cause  even.  The  threatened 
action  is  one  which  the  city  and  its  officers  are  author- 
ized, if  not  compelled,  to  take  under  their  general 
police  power.  But  we  see  no  reason  to  doubt  their 
validity. 

The  application  for  a  preliminary  injunction  hav- 
ing been  denied  on  the  face  of  the  bill,  and  the  bill  be- 
ing solely  for  a  permanent  injunction  of  the  same 
scope,  it  was  the  proper  practice  to  dismiss  the  bill. 
The  denial  of  the  application  was  tantamount  to  sus- 
taining a  demurrer  to  the  bill.  Field  v.  Village  of 
Western  Springs,  181  HI.  190;  Live  Stock  Commis- 
sion Co.  V.  Live  Stock  Exchange,  143  HI.  240 ;  Gardt  v. 
Brown,  113  HI.  475. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Afflrmed. 
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Le?i  Windmaller  t.  Johanna  Fleming,  Executrix,  et  al. 
een.  No.  12,595. 

1.  Saxe — distinction  hettoeen  executed  and  executory.  An  ex- 
ecutory sale  differs  from  an  executed  one  in  that  the  former  paflses 
no  immediate  title,  even  in  the  case  of  a  distinct  and  specified 
chattel. 

2.  Sale — how  question  as  to  whether,  was  intended,  deter' 
mined.  Whether  an  actual  executed  sale  was  intended  by  the 
parties  to  an  agreement  is  to  be  determined  initially  from  the 
language  of  such  agreement,  but  in  the  event  of  ambiguity  the 
intention  of  the  parties  may  be  ascertained  from  extraneous  cir- 
cumstances taken  in  connection  with  such  agreement 

3.  Chancellob — when  findings  of  fact  by,  not  disturbed.  Find- 
ings of  fact  of  the  chancellor  will  not  be  disturbed  unless  clearly 
and  palpably  against  the  weight  of  the  evidence. 

Bill  for  accounting.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Theodore  Bbetttano,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1905.  Aflttrmed  in  part,  reversed 
in  part  and  remanded  with  directions.  Opinion  filed  November 
15,  1906. 

Statement  by  the  Court.  June  20,  1901,  Levi 
Windmuller,  the  appellant,  filed  a  bill  for  an  account- 
ing in  respect  to  the  earnings  of  certain  vessels  in 
which  he  claimed  an  interest,  in  the  Superior  Court 
of  Cook  county,  making  defendants  thereto  P.  H. 
Fleming,  0.  G.  Orr  and  E.  J.  Fleming,  partners  under 
the  name  of  P.  H.  Fleming  and  Co.  P.  H.  Fleming 
died  November  20,  1901,  pending  the  suit,  and  Jo- 
hanna Fleming,  his  executrix,  was  substituted  as  de- 
fendant. The  following  insurance  companies  were 
also  made  parties  to  the  bill:  U.  S.  Lloyds,  Union 
Marine,  Mannheim,  Lloyds  London,  Western  Assur- 
ance of  Toronto  and  British  American  Assurance  of 
Toronto.  Issues  were  made  up  by  answers  and  repli- 
cations. We  think  it  unnecesary  to  state  the  plead- 
ings, as  no  question  is  made  as  to  their  sufficiency,  or 
as  to  any  variance.  The  Pittsburg  &  Western  Bail- 
way  and  the  Baltimore  &  Ohio  B'd  had  a  contract  with 
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the  Owen  line  of  steamers,  a  corporation,  for  the  pur- 
pose of  establishing  and  maintaining,  by  lake  and  rail, 
a  through  route,  by  way  of  Fairport,  Ohio,,  between 
Lake  Michigan  ports  to  the  Atlantic  seaboard  and  in- 
termediate points,  for  the  transporation  of  freight. 
At  the  time  of  the  execution  of  this  contract  the  Owen 
line  had  only  two  boats,  the  steamers  Ira  H.  Owen  and 
fhe  Parke  Foster.  P.  H.  Fleming  was  the  general 
manager  of  the  Owen  line. 

April  6,  1898,  the  receivers  of  the  aforementioned 
railroad  companies  entered  into  an  agreement  in  writ- 
ing with  P.  H.  Fleming  &  Co.,  whereby,  after  recit- 
ing that  the  two  steamers  of  the  Owen  line  were  in- 
capable of  rendering  sufficient  service,  and  that  it  was 
necessary  to  have  additional  vessels  in  order  to  estab- 
lish regular  sailing  and  efficient  handling  of  the  busi- 
ness, P.  H.  Fleming  &  Co.  agreed  to  place  an  addi- 
tional steamer  on  the  route  between  Lake  Michigan 
ports  and  Fairport  and  vice  versa,  to  be  engaged  in 
the  service  of  said  railroad  companies  under  the  same 
terms  and  conditions  as  mentioned  in  the  Owen  line 
contract  with  said  companies,  and  also,  by  the  said 
agreements  of  April  6tli,  P.  H.  Fleming  &  Co.  were 
authorized  by  the  receivers  of  said  companies,  at  their 
option,  to  employ  other  additional  steamers  in  said 
business,  *'the  intent  of  P.  H.  Fleming  &  Co.  being 
to  furnish  all  steamers  necessary  for  the  proper  per- 
formance of  such  business,  in  addition  to  the  Owen 
line.'^ 

The  Owen  line,  by  its  contract  with  the  railroad 
companies,  was  only  required  to  furnish  the  two  steam- 
ers owned  by  it.  Fleming  &  Co.,  in  pursuance  of  their 
contract  with  the  railroad  companies,  furnished  a 
number  of  steamers,  additional  to  the  two  furnished 
by  the  Owen  line,  among  them  the  Escanaba,  subse- 
quently, when  purchased  by  Fleming  &  Co.,  named 
the  Baltimore,  and  the  M.  H.  Boyce.  The  complain- 
ant, WindmuUer,  claims  that  he  owned  a  fourth  interest 
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in  the  Baltimore,  and  a  half  interest  in  the  Boyce, 
and  asks  an  accounting  of  the  earnings  of  those  two 
steamers.  The  defendants  contend  that  complainant 
had  no  interest  in  the  Baltimore,  and  only  a  third  in- 
terest in  the  Boyce.  The  Baltimore  was  lost  at  sea 
May  24,  1901,  at  which  date  she  was  insured  by  the 
insurance  companies  which  are  made  defendants. 
The  cause  was  heard  by  the  chancellor  on  the  plead- 
ings and  proofs  produced  in  open  court,  and  the  court, 
September  1,  1903,  rendered  an  interlocutory  decree 
finding,  substantially,  as  follows: 

**1.  The  Owen  line,  the  owner  of  the  vessels  Ira  H. 
Owen  and  Parke  Foster,  contracted  with  the  receivers 
of  the  railroad  companies  above  mentioned,  in  pur- 
suance of  the  contract  above  mentioned,  a  copy  of 
which  is  annexed  to  the  bill  and  marked  'Exhibit  A.* 

2.  P,  H.  Fleming  &  Co.  arranged  with  the  receivers 
of  the  B.  &  0.  R'd  Co.  to  carry  the  excess  freight, 
which  the  Owen  line  could  not  carry,  and,  during  the 
year  1897,  said  Fleming  &  Co.  provided  the  steamers 
Dyer,  Boyce,  Escanaba  and  Tower,  carrying,  during 
said  season,  about  10,000  tons  of  freight,  the  average 
capacity  of  said  vessels  being  1,500  tons.  Complain- 
ant was  not,  during  the  year  1897,  and  never  has  been, 
a  member  of  the  firm  of  P.  H.  Fleming  &  Co.,  and  was 
not  a  party  to  the  arrangement,  or  agreement,  of  said 
firm  with  the  receivers  of  the  B.  &  0.  E'd  Co.  to  carry 
the  surplus  freight,  and  had  no  interest  in  the  charter- 
ing by  said  firm  of  the  steamers  Dyer,  Boyce,  Esca- 
naba and  Tower,  and,  during  1897,  had  no  interest 
in  any  enterprise  in  which  said  firm  was  engaged,  and 
is  not  entitled  to  any  accounting  from  said  defendants, 
concerning  the  transactions  of  said  firm,  or  the 
chartering  of  said  vessels,  during  the  year  1897. 

3.  P.  H.  Fleming  &  Co.,  January  18,  1899,  at  a 
public  sale  of  the  Escanaba,  by  the  U.  S.  Marshal  for 
the  Northern  District  of  Illinois,  bid  in  said  steamer 
for  the  sum  of  $12,000,  and,  February  16,  1899,  re- 
ceived a  bill  of  sale  of  said  vessel  from  said  Marshal, 
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which  was  recorded  March  4,  1899,  etc.  February  11, 
1899,  P.  H.  Fleming  &  Co.  agreed  with  complainant  to 
sell  to  him  a  one-fonrth  interest  in  the  Escanaba,  on 
payment  by  complainant,  in  cash,  within  thirty  days 
from  February  11,  1899,  one-fonrth  of  the  actual  cost 
of  said  steamer,  and  one-fonrth  the  expense  of  ship- 
keeping,  insurance  and  repairs,  which  last  were  being 
made.  Said  firm  was  re«dy  and  willing  at  all  times 
during  said  thirty  days  to  carry  out  said  agreement ; 
but  complainant  did  not  carry  out  his  part  of  said 
agreement  within  said  thirty  days,  or  subsequent 
thereto,  but  therein  made  default,  and,  about  March 
14  or  15,.  1899,  stated  to  0.  G  Orr  and  E.  J.  Fleming, 
members  of  the  firm  of  E.  J.  Fleming  &  Co.,  that  he 
was  unable  to  raise  the  cash  payment  required  by  said 
contract,  and  thereupon  said  contract  was,  by  mutual 
consent,  abandoned;  and  complainant  never  there- 
after claimed  to  said  firm  or  to  any  member  thereof, 
that  he  had  one-fourth  or  any  interest  in  said  steamer, 
until  after  her  loss  May  24,  1901,  at  which  time  she 
was  insured  in  the  sum  of  $30,000.  Complainant  had 
not,  at  any  time,  any  interest  in  the  steamer  Escanaba 
or  Baltimore,  which  entitles  him  to  an  accounting  from 
defendants. 

4.  The  firm  of  P.  H.  Fleming  &  Co.  entered  into  the 
agreement,  complainant's  'Exhibit  3,'  dated  April  27, 
1899,  with  W.  F.  McGrecor,  managing  owner  of  the 
steamer  M.  H.  Boyce,  and  said  firm  entered  on  the  per- 
formance of  the  same  May  10. 1898,  when  said  steamer 
was  delivered  to  them  by  her  owners,  at  Chicago,  Illi- 
nois, and,  thereupon,  said  firm  loaded  said  steamer 
with  a  cargo  and  engaged  her  in  the  business  of  com- 
merce and  navigation." 

The  agreement  of  April  27,  1898,  referred  to  by  the 
court  as  '* Exhibit  3'^  purports  to  be  between  W.  F. 
McGregor,  managing  o\vTier  of  the  steamer  M.  H. 
Boyce,  of  the  first  part,  and  P.  H.  Fleming  &  Co.,  L. 
WindmuUer  and  W.  R.  0\ven,  of  the  second  part,  and 
charters  that  steamer,  her  engines,  etc.,  to  the  parties 
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of  the  secotad  part  for  a  term  to  oommence  May 
10,  1898,  and  to  terminate  December  12,  1898,  at 
noon,  at  a  Lake  Michigan  port.  The  parties  of  the 
second  part  agree  to  pay  for  -said  term  $7,000  in  in- 
stallments. The  signatures  to  the  contract  are  W.  P. 
McGregor,  P.  H.  Fleming  &  Co.,  and  L.  Windmnller. 
The  court  proceeds  with  its  findings  thus,  in  sub- 
stance: 

P.  H.  Fleming  &  Co.  paid  the  owners  of  said  steamer 
$680.40  June  1st,  and  $500  June  15th,  charter  money 
due  on  said  dates  respectively.  June  23, 1898,  the  con- 
tract, t}T>e-written,  with  the  names  L.  Windmnller  and 
W.  E.  Owen  interlined  in  ink,  after  the  word  **Co.," 
was  mailed  by  P.  H.  Fleming  &  Co.  to  Levi  Windmnl- 
ler, with  a  letter  of  said  date  stating  what  of  the  earn- 
ings, to  the  extent  of  one-third,  he  would  be  entitled 
to,  and  what  of  the  expenses,  to  the  extent  of  one- 
third,  he  was  to  bear,  and  that  he  was  to  bear  one-third 
of  the  charter  money,  and  requesting  his  signature  to 
the  contract.  Complainant  agreed  to  the  conditions 
named  in  the  letter,  and  June  24, 1898,  signed  the  char- 
ter contract,  which  had  been  signed  by  McGregor  and 
P.  H.  Fleming  &  Co.  before  it  was  submitted  to  him. 
The  ordering  part  of  the  decree  is  as  follows : 

**It  is  therefore  ordered,  adjudged  and  decreed  that 
this  cause  be  referred  to  Hiram  Barber,  one  of  the  mas- 
ters in  chancery  of  this  court,  to  take  an  account  of 
the  earnings  and  expenses  of  the  steamer  *M.  H.  Boyce' 
from  the  10th  day  of  May,  1898,  until  the  12th  day  of 
December,  1898,  as  fixed  in  defendant's  'Exhibit  E' 
being  the  letter  of  June  23  1898,  from  P.  H.  Fleming 
&  Company  to  L.  Windmnller,  the  complainant.  That 
is  to  say,  the  earnings  for  which  they  are  to  account 
are  for  the  amount  received  by  them  for  freight  car- 
ried by  said  steamer  during  said  season  of  1898,  as 
shown  by  the  bills  of  lading  or  manifests,  contracts, 
correspondence  with  reference  to  the  freights  carried 
by  said  vessel  during  the  season  of  1898,  except  the 
letter  of  April  15, 1898,  of  P.  H.  Flemmg  &  Company, 
less  any  claims  paid  for  shortages  or  breakages  that 
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were  rendered  against  said  steamer,  and  less  any  re- 
bates or  overcharges  which  the  receivers  of  the  Balti- 
more &  Ohio  Railroad  Company  were  allowed  by  the 
firm  of  Pv  H.  Fleming  &  Company,  or  which  said  firm 
paid  for  the  purpose  of  procuring  freight. 

There  is  to  be  allowed  to  the  said  firm  of  P.  H.  Flem- 
ing &  Company  all  sums  paid  out  by  them  to  the 
owners  of  said  steamer  *Boyce*  as  charter  money,  and 
all  brokerage  charges  in  the  chartering  by  the  said 
firm  of  P.  H.  Fleming  &  Company  of  said  steamer,  at 
the  rate  of  $15  for  each  charter  or  trip,  and  also  the 
amounts  paid  by  them  to  other  brokers  or  the  agent  at 
Fairport  for  sunilar  service,  not  to  exceed  $15  per  trip, 
and  there  shall  be  allowed  to  the  said  firm  of  P.  H. 
Fleming  &  Company  also  the  sum  of  $500  for  their 
services  a^  a  firm  in  soliciting  and  obtaining  package 
freight  for  the  said  steamer,  and  transacting  her  busi- 
ness during  said  season  of  navigation 

There  is  also  to  be  allowed  to  said  firm  of  P.  H. 
Fleming  &  Co.,  a  pro  rata  share,  based  on  the  amount 
of  tonnage  carried  by  the  steamer  'M.  H.  Boyce,'  as 
compared  with  the  tonnage  carried  by  the  Owen  Line 
of  steamers,  of  the  necessary  expenses  of  oflBce  help, 
solicitors  to  get  freight,  clerks,  river  men,  tally  men, 
etc.,  in  conducting  the  business  of  the  said  Owen  line 
of  steamers  and  the  said  steamer  ^Boyce'  by  the  said 
firm  of  P.  H.  Fleming  &  Co. 

The  master  will  also  allow  in  the  said  accounting 
to  the  said  firm  of  P.  H.  Fleming  &  Company,  any 
and  all  expenses  and  charges  that  were  proper  and 
necessary  in  the  conduct  and  management  of  the  said 
steamer  *M.  H.  Boyce'  daring  said  season  of  naviga- 
tion, and  in  the  settling  of  all  claims  and  demands 
growing  out  of  the  operation  and  earnings  of  said 
steamer  'M.  H.  Boyce,^  as  specified  in  said  letter  of 
June  23,  1898. 

The  master  will  allow  to  the  said  complainant  upon 
said  accounting,  one-third  of  the  net  profits  thereof, 
if  any,  and  to  the  firm  of  P.  H.  Fleming  &  Company 
two- thirds  of  the  net  profits  thereof,  if  any,  and  charge 
to  said  complainant,  with  one-third  of  the  net  loss, 
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if  any,  and  to  the  said  firm  of  P.  H.  Fleming  &  Com- 
pany, two-thirds  of  the  net  loss,  if  any. 

And  it  is  ordered  that  what  shall  appear  to  be  dne 
from  said  complainant  to  the  surviving  members  of 
the  firm  of  P.  H.  Fleming  &  Company,  or  from  said 
surviving  members  of  said  firm  to  said  complainant,  on 
the  balance  of  the  said  account,  be  paid  by  such  party 
from  whom  such  balance  shall  be  found  due  to  the 
other,  within  thirty  days  after  the  report  of  the  said 
master  shall  have  been  approved  and  confirmed  by 
this  court. 

And  it  is  further  ordered  that  the  said  master  make 
his  report  herein  with  all  convenient  speed;  and  that 
the  said  master,  or  either  of  said  parties,  be  at  liberty 
to  apply  to  the  court  for  further  directions,  and  that 
the  court  reserves  the  consideration  of  costs  until 
after  the  said  master  shall  have  made  his  report.'' 

July  6, 1905,  the  master  filed  his  report,  finding  that 
the  complainant  was  entitled  to  recover,  from  the  de- 
fendants Orr  and  E.  J.  Fleming,  surviving  members 
of  the  copartnership  of  P.  H.  Fleming  &  Co.,  $3,210.58, 
on  account  of  the  earnings  of  the  steamer  M.  H.  Boyce. 
July  20,  1905,  the  court  rendered  a  final  decree,  over- 
ruling all  exceptions  to  the  master's  report,  confirm- 
ing the  report,  and  decreeing  that,  within  thirty  days, 
the  defendants,  or  some  of  them,  should  pay  to  the 
complainant  $3,260.53,  and  that  the  costs  should  be  ap- 
portioned one-third  to  be  paid  by  complainant,  and 
two-thirds  by  the  defendantta. 

Kremer  &  Greenfield,  for  appellant;  F.  S.  Mastin, 
of  counsel. 

EicHBERG  &  EicHBBRG,  for  appellccs. 

Mr.  Justice  Adams  delivered  the  opinion  of  the 
court. 

xlppellant's  counsel  contend  that  the  court  erred  in 
finding  that  the  complainant  had  no  interest  in  the 
steamer  Escanaba,  or  in  her  earnings,  and  also  erred 
in  finding  that  complainant  had  only  a  one-third  in- 
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terest  in  the  steamer  M.  H.  Boyce.  The  agreement  be- 
tween P.  H.  Fleming  &  Co.  and  complainant  is  evi- 
denced by  the  following  instrument: 

**  Chicago,  HI.,  Feb.  11, 1899. 

This  agreement  made  this  11th  day  of  February, 
1899,  by  and  between  P.  H  FJeming  &  Company,  party 
of  the  first  part,  and  Levi  Windmuller,  party  of  the 
second  part. 

Witnesseth:  That  said  party  of  the  first  part,  for 
the  consideration  hereinafter  mentioned,  covenants 
and  agrees  with  said  party  of  the  second  part  to  sell 
him  a  quarter  interest  in  the  hull  and  machinery  of  the 
steamer  ^Escanaba.' 

In  consideration  of  which  the  said  party  of  the  sec- 
ond part  covenants  and  agrees  with  the  said  party  of 
the  first  part,  to  pay  in  cash  for  the  said  quarter  in- 
terest iQ  the  above  named  steamer,  within  thirty  days 
from  the  date  hereof,  at  the  actual  cost  thereof,  and  the 
expenses  of  shipkeeping,  insurance,  and  all  and  any  re- 
pairs, etc. 

In  witness  whiereof,  the  parties  of  these  presents 
have  hereunto  set  their  hands  the  date  and  year  above 
written. 

P.  H.  Fleming  &  Co," 

The  court  held,  as  shown  by  the  preceding  statement, 
that  the  agreement  between  Fleming  &  Co.  in  respect 
to  the  Escanaba  was  abandoned  by  mutual  consent. 
The  evidence  for  the  defendants  is  that  prior  to  the 
expiration  of  the  thirty  days  mentioned  in  the  instru- 
ment, and  after  the  expiration  of  said  time,  complain- 
ant was  requested  by  a  member  of  the  firm  of  P.  H. 
Flemiag  &  Co.  to  make  payment  of  the  money  men- 
tioned ID  the  instrument;  that  on  the  first  occasion 
he  said  he  was  tryhig  to  raise  it,  but  had  been  delayed 
by  the  absence  of  his  attorney;  but  that  he  expected  to 
have  money  to  pay  it  at  the  expiration  of  the  contract/ 
and  that  on  the  last  occasion  he  said  he  was  unable 
to  pay,  as  he  had  been  compelled  to  use  the  money, 
when  Mr.  Orr,  of  Fleming  &  Co.,  who  made  the  demand 
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on  him,  said,  **Then  that  settles  your  interest  in  the 
Baltimore,"  and  appellant  said,  **Well,  I  can't  help 
it." 

The  name  of  the  Escanaba  was  changed  to  the  Bal- 
timore soon  after  she  came  into  the  possession  of 
Fleming  &  Co. 

The  evidence  is  that  complisiinant  never  made  any 
payment  on  the  contract,  and  the  evidence  for  de- 
fendants is,  that  he  never  asked  for  an  account  of  the 
earnings  of  the  vessel,  although  she  was  engaged  in 
the  same  business  as  the  Boyce  and  other  vessels  char- 
tered by  P.  H.  Fleming  &  Co.,  after  she  was  repaired 
and  until  after  May  24,  1901,  at  which  datiB  she  was 
totally  lost.  The  appellant,  who  was  in  the  ship  sup- 
plying business,  and  supplied  the  vessels  operated  by 
Fleming  &  Co.  in  the  years  1899,  3900,  and  1901,  must 
have  known  of  the  trips  of  the  Baltimore.  His  first 
inquiry  about  her  was  by  a  telegram  to  Mr.  Orr  two 
days  after  her  loss,  and  was,  whether  she  was  insured, 
so  that  complainant,  who  now  claims  to  have  had  a 
one-fourth  interest  in  her  by  virtue  of  the  agreement 
between  him  and  P.  H.  Fleming  &  Co.,  manifested  so 
little  interest  in  her  that  from  February  11, 1899,  until 
after  May  24,  3901,  he  had  not  inquired,  and  did  not 
know  whether  she  was  insured.  Complainant  testified 
that  he  had  three  or  four  talks  with  Mr.  Orr  about  a 
settlement  of  their  affairs,  and  for  an  accounting  in 
respect  to  the  Baltimore,  in  1897  and  1901,  but  Mr. 
Orr  denies  this ;  and  P.  H.  Fleming,  of  P.  H.  Fleming 
&  Co.,  and  bookkeeper  for  the  firm,  testified  that  ap- 
pellant, up  to  the  date  of  filing  the  biU,  tad  never 
asked  him  for  such  accounting;  and  William  Matt, 
who  was  assistant  bookkeeper  for  P.  H.  Fleming  & 
&  Co.  testified  that  during  the  year  1897,  when  wit- 
ness became  assistant  bookkeeper,  complainant  did 
not,  nor  did  he  at  any  subsequent  time,  ask  him  for 
an  account  of  the  earnings  of  the  Baltimore,  and  that 
he  was  never  instructed  to  give  him  such  information. 
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Complainant  testified  that  while  the  contract  was  be- 
fore him  for  his  signature,  he  had  a  conversation  with 
Mr.  Orr  in  regard  to  an  application  of  money  in  the 
hands  of  P.  H.  Flemmg  &  Co.,  upon  the  payment  of 
his  interest  in  the  Escanaba.  This  evidence  was  ex- 
cluded, but  it  is  significant  that  he  did  not  sign  the 
contract  at  all.  The  testiiaony  of  Orr  and  E.  J.  Flem- 
ing that  when  payment  was  demanded  of  complainant, 
after  the  expiration  of  the  time  limited  for  payment 
by  the  contract,  he  said  he  was  unable  to  pay,  when 
Mr.  Orr  said,  **Then  that  settles  your  interest  in  the 
Escanaba,'^  and  appellant  said,  **Well,  I  can^t  help 
it.''  This  evidence  is  wholly  inconsistent  with  com- 
plainant's claim  that  he  had  money  in  the  hands  of 
P.  H.  Fleming  &  Co.  sufficient  to  make  payment  as 
required  by  his  contract,  and  that  he  sought  <to  have 
it  so  applied.  The  contention  that  complainant  re- 
quested P.  H.  Fleming  &  Co.  to  apply  money  of  his 
which  he  claims  was  in  their  hands,  is  not  averred 
in  complainant's  bill,  and  heems  to  have  been  an  after- 
thought. 

Counsel  for  complainant  contended  that  there  was  an 
actual  sale  to  him  of  a  fourth  interest  in  the  Escanaba, 
which  vested  in  him  the  title  to  said  one-fourth  interest, 
and  that  no  mere  abandonment  by  him  would  divest  his 
title.  There  is  a  clear  and  well-recognized  distinction 
between  a  sale  and  an  agreement  for  a  sale,  which  lat- 
ter is  merely  executory  and  passes  no  immediate  title, 
even  in  the  case  of  a  distinct  and  specified  chattel. 
Benjamin  on  Sales,  6  Am.  Ed.,  sec.  308  et  sequens. 
The  agreement  of  l^ebruary  11,  1889,  does  not  neces- 
sarily imply  a  future  sale.  The  words  ^* agree  to  sell," 
taken  in  their  ordinary  acceptation,  refer  to  the  fu- 
ture. But  th6  question  whether  there  was  an  actual 
sale  vesting  title  in  complainant  cannot  always  be  de- 
termined from  the  language  of  the  agreement,  but  may 
depend  on  the  intention  of  the  parties  and  other  cir- 
cumstances.   In  Martin  v.  Adams,  104  Mass.  262,  the 
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words  used  were  ** agrees  to  sell,"  and  *' agrees  to  pur- 
chase •  •  •  and  to  pay,*'  etc.  The  property,  when 
the  agreement  was  executed,  was  in  the  possession  of 
the  purchaser,  and  nothing  remained  to  be  done  by  the 
vendor,  and  the  court  held  there  was  an  actual  sale 
passing  the  title.  See,  also.  Brock  v.  O'Donnell,  45  N. 
J.  L.  441.  The  language  of  the  agreement  being  sus- 
ceptible of  interpretation  as  an  agreement  for  a  future 
sale,  and  it  being,  therefore,  doubtful  whether  the 
agreement  is  one  for  a  future  sale,  or  evidence  of  an 
actual  sale,  must  be  determined  by  the  intention  of 
the  parties.  Benj.  on  Sales,  sec.  309 ;  Graff  v.  Fitch,  58 
111.  373;  Shelton  v.  Franklin,  68  ib.,  333-338;  Straus 
V.  Meinzesheimer,  78  ib.  492-499.  The  cases  cited  also 
hold  that,  notwithstanding  some  act  remains  to  be 
done,  such  as  weighing  or  measuring,  the  sale  may  be 
complete  if  such  appears  to  have  been  the  intention 
of  the  parties.  In  Shelton  v.  Franklin,  supra^  p.  368, 
the  court  say:  **So,  although  something  remains  to 
be  done  for  the  purpose  of  vesting  the  property,  or 
to  fix  the  amount  to  be  paid  by  weighing,  measuring,  or 
the  like,  the  property  will  pass  before  the  act  is  done, 
if  such  appears  by  the  contract  to  have  been  the  inten- 
tion of  the  parties,''  citing  numerous  cases. 

Complainant's  agreement  was  **to  pay  in  cash  for 
the  said  quarter  interest  in  the  above  named  steamer, 
within  thirty  days  from  the  date  hereof,  at  the  actual 
cost  thereof,  and  the  expenses  of  shipkeeping,  insur- 
ance, and  all  and  any  repairs,"  etc.  The  vessel  was 
sold  to  P.  H.  Fleming  &  Co.  by  the  United  States  Mar- 
shal for  $12,000,  the  one-fourth  of  which  was  readily 
ascertainable,  but  the  work  of  repairing  was  com- 
menced February  10,  1899,  and  finished  May  1,  1899. 
The  work  was  being  done  by  the  day,  and  there  was  no 
contract  for  any  fixed  sum  as  the  price  of  it,  so  that 
the  price  of  the  repairing,  and  complainant's  propor- 
tion thereof,  could  not  be  ascertained  until  the  comple- 
tion of  the  work.    This,  however,  does  not,  in  view  of 
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the  authorities  cited,  supraj  militate  against  the  view 
that  the  agreement  may  have  been  intended  as  an  ac- 
tual present  sale.  The  question  to  be  determined  is, 
whether  the  parties  understood  and  intended  the 
agreement  of  April  11,  1899,  as  an  actual  sale  at  that 
date,  or  whether  they  understood  and  intended  it  as 
an  agreement  for  a  future  sale,  which  latter  we  think 
consistent  with  its  terms.  The  complainant,  in  his 
bill,  avers  that  there  was  a  sale,  and  it  is  incumbent 
on  him  ta  so  prove.  This  question  is  to  be  determined 
by  the  acts,  declarations  and  conduct  of  the  parties  in 
relation  to  the  subject-matter,  as  shown  by  the  evi- 
dence. We  have  already  deferred  to  part  of  the  evi- 
dence bearing  on  the  question  of  intention;  but  coun- 
sel for  complainant  rely  mainly  on  certain  evidence 
which  we  will  now  refer  to. 

The  complainant  testified  that,  on  the  day  the  con- 
tract between  him  and  Fleming  &  Co.  was  signed,  it 
was  said  that  the  repairs  were  to  be  made  by  Bates 
and  looked  after  by  him,  and  that,  after  the  repairs 
were  commenced,  he,  complainant,  went  to  the  boat 
two  or  three  times  a  week  up  to  May  1st,  to  look  after 
the  work  and  consult  with  Mr.  Place,  and  that  he  went 
to  Orr's  ofl5ce  four  or  five  times  a  week  to  talk  over  the 
repairs  with  him,  until  about  the  last  of  April.  Who 
Mr.  Place  was  and  his  employment  will  appear  later. 
W.  H.  Sproul  testified  that  aftei  the  marshal's  sale 
complainant  sent  for  him  and  wanted  him  to  act  as 
^shipkeeper  of  the  vessel,  and  introduced  him  to  Mr. 
Orr,  who  asked  complainant  what  arrangement  he  had 
made  with  witness  about  wages,  and  complainant  said 
everything  was  satisfactoiy,  and  that  Orr  sent  a  man 
out  with  him,  witness,  to  get  the  keys  from  the  ship- 
keeper  then  on  the  boat,  and  that  witness  was  ship- 
keeper  for  three  or  four  months ;  that  he  painted  the 
vessel  and  got  an  order  from  complainant  for  the 
paint,  when  witness  asked  Mr.  Orr  about  it  and  he 
said,  *'A11  right,  go  ahead  and  get  it;''  that  Place  was 
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captain  of  the  vessel  while  the  repairs  were  being 
made,  and  complainant  was  aboard  the  vessel  once  or 
twice  a  week  while  the  repairs  were  going  on,  and  wit- 
ness heard  Place  talk  to  him  about  what  should  be 
done,  and  heard  complainant  tell  Place  to  go  ahead 
and  do  it.  On  cross-examination  the  witness  said  that 
he  became  a  shipkeeper  a  day  or  two  after  the  sale 
by  the  marshal,  which  occurred  January  16,  1899,  be- 
fore the  execution  of  the  April  11, 1899,  agreement. 

J.  B.  Bates,  of  J.  B.  Bates  &  Co.,  who  made  the  re- 
pairs, testified  that  Captain  Place  negotiated  for  the 
repairs ;  th£.t  complainant  was  at  the  vessel  quite  often, 
and  he  saw  him  going  around  the  work  and  talking  to 
Captain  Place  about  it ;  that  he  saw  him  there  ten  or 
twenty  times.  On  cross-examination  this  witness  said 
that  he  only  knew  complainant  as  being  engaged  in  the 
meat  and  grocery  business  and  vessel  owner,  and  not 
at  all  as  a  superintendent  of  vessel  repairs,  and  that 
he  could  not  swear  positively  that  he  saw  him  on 
board  the  vessel  in  March  or  April. 

J.  B.  Bates,  Jr.,  son  of  the  last  mentioned  witness, 
and  interested  with  him  in  the  ship  repairing  business, 
testified  that  the  last  contiouous  work  was  done 
March  27th,  and  only  an  occasional  day  was  put  in 
after  that  date;  that  the  work  up  to  March  27th  was 
done  on  the  order  of  Captain  Place,  and  the  work  after 
that  date,  by  order  of  Captain  Merritt,  who  succeeded 
Place,  and  that  all  the  work  was  paid  for  by  P.  H. 
Fleming  &  Co. ;  that  he  saw  complainant  at  the  vessel 
at  least  half  a  dozen  times,  and  had  seen  him  and  Cap- 
tain Place  talking  together  and  pointiug  to  places 
about  the  deck  at  points  where  they  afterward  took 
up  the  deck. 

Walter  Scott  and  Eric  Simpson  testified  that  they 
saw  complainant  and  Captain  Place  aboard  the  vessel 
talking  about  the  work.  It  will  be  observed  that  none 
of  the  witnesses  testifies  to  anything  said  in  any  con- 
versation between  complainant  and  Captain  Place,  or 
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to  any  specific  thing  which  complainant  directed  Place 
to  do.  The  evidence  shows  that  Captain  Place  was 
employed  by  P.  H.  Flemuig  &  Co.  to  superintend  the 
repairs,  and  that  they  paid  him  for  his  services  as 
such  superintendent. 

The  intention  must  have  been  mutual  to  avail  com- 
plainant, and  we  think  it  clear  that  Fleming  &  Co. 
did  not  intend  a  sale,  except  on  compliance  by  com- 
plainant with  his  part  of  the  agreement,  and  complain- 
ant's  language,  when  demand  was  made  on  him  by  Orr, 
seems  to  indicate  that  such  was  his  understanding. 

The  question  whether  the  parties  intended  a  com- 
plete sale,  by  the  agreement  of  April  11,  1899,  is  a 
question  of  fact.  The  question  of  intent  is,  in  a  case 
at  law,  determinable  by  the  jury.  Shelton  v.  Frank- 
lin, 68  ni.  333-338,  citing  McClung  v.  Kelley,  21  la.  508; 
DeEidder  v.  Knight,  13  Johnson,  203;  Eiddle  v. 
Varnum,  20  Pick.  283,  and  George  v.  Stubbs,  26  Maine, 
243. 

These  cases  fully  support  the  text  of  the  opinion. 
In  equity,  the  question  is  for  the  chancellor  to  decide 
on  the  evidence.  The  evidence  as  to  intent  is  the  testi- 
mony of  witnesses  given  in  open  court,  and  is  conflict- 
ing. In  such  case,  the  rule  in  this  state  is,  that  the 
finding  of  the  chancellor  will  not  be  disturbed  unless 
it  is  clearly  and  palpably  contrary  to  the  weight  of 
the  evidence.  Delaney  v.  Delaney,  175  111.  187-199; 
Columbia  Theatre  Am.  Co.  v.  Adsit,  211  ib.  122,  125. 

We  cannot  say  that  the  finding  is  clearly  against  the 
weight  of  the  evidence. 

We  will  next  consider  whether  or  not  the  court 
erred  in  finding  that  complainant's  interest  in  the 
steamer  Boyce  was  a  one-third  interest,  and  not  a 
one-half  interest,  as  complainant  claims.  The  agree- 
ment, by  which  vessels  additional  to  the  two  vessels 
owned  by  the  Owen  line  were  chartered,  was  solely  be- 
tween the  receivers  of  the  railroad  companies  and  P. 
H,  Fleming  &  Co.    Complainant  had  nothing  to  do 
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with  that  contract  The  charter  party  of  the  Boyce, 
as  drafted  and  signed  by  W.  F.  McGregor,  the  man- 
aging owner  of  the  vessel,  was  in  typewriting,  and 
ran  from  McGregor  to  P.  H.  Fleming  &  Co.,  and  was 
sent  by  McGregor  to  them.  It  was  dated  April  27, 
1898.  It  being  apparently  contemplated  that  com- 
plainant and  W.  E.  Owen  would  each  take  a  one-third 
interest  in  the  charter  party,  their  names  were  inter- 
lined therein,  in  writing,  after  the  name  P.  H.  Flem- 
ing &  Co.,  and  P.  H.  Fleming  enclosed  the  charter 
party  to  complainant,  wi!h  the  names  of  Owen  and 
complainant  interlined  therein  in  writing,  in  a  letter 
of  date  June  23,  1898,  which  contains  the  following  : 

''Enclosed  we  hand  you  contract,  steamer  Mary  H. 
Boyce.  We  have  examined  same.  It  is  apparently  in 
order.  Wish  you  to  execute  it,  and,  after  your  execu- 
tion, we  will  send  it  to  Mr.  W.  R.  Owen  for  his  execu- 
tion. We  pay  the  sum  of  $7,000  from  May  10th  to  De- 
cember 12th  for  this  vessel,  and  we  also  pay  her  current 
expenses,  except  marine  insurance  We  have  engaged 
the  boat  for  general  trade,  mostly  in  connection  with 
the  Baltimore  &  Ohio  to  Fairport,  and  for  similar 
service  as  that  of  the  Owen  line  steamers  We  expect 
to  pay  charter  party  and  handle  her  expenses  and 
freight.  At  the  termination  of  the  season  it  is  our 
intention  to  sum  the  matter  up,  and  if  there  is  any 
profit  accruing  after  performing  this,  you  are  to  re- 
ceive one-third  of  the  same,  P.  H.  Fleming  &  Co.  one- 
third,  and  W.  R.  Owen  one-third.  On  the  other  hand, 
if  there  is  any  loss,  or  we  are  out  on  the  proposition, 
we  expect  you  to  pay  one-third  of  the  same,  P.  H. 
Fleming  &  Co.  one-third,  and  W.  R.  Owen  one-third." 

Complainant  signed  the  charter  party,  on  which  his 
name  was  interlined  as  a  party,  but  W.  R.  Owen  re- 
fused to  sign  it,  on  the  ground  that,  in  his  opinion,  the 
vessel  would  not  be  profitable.  Owen  testified  that 
Fleming  &  Co.  chartered  the  extra  vessels,  but  he  did 
not  dictate  or  advise  the  chartering  of  them,  and  had 
no  interest  hi  them.  The  fact  that  he  refused  to  sign 
the  charter  party  when  presented  to  him  is  evidence 


Chicago— First  District— A.  D.  1906.    491 

Wlndmuller    y.    Fleming. 

that  Mr.  McGregor,  when  he  signed  the  charter  party, 
did  not  know  that  it  was  contemplated  that  Owen 
would  be  a  party  to  it,  as  otherwise  his  name  would 
have  been  in  typewriting,  like  the  other  parts  of  the 
document.  The  same  may  be  said  with  regard  to  com- 
plainant. We  have  thus  a  charter  party,  when  signed 
by  McGregor  running  solely  to  P.  H  Fleming  &  Co., 
subsequently  changed,  by  the  insertion  therein  of  the 
names  of  complainant  and  W.  R.  Owen.  There  is  no 
evidence  that  McGregor,  the  first  party  to  the  charter 
party,  assented  to  or  knew  of  this.  He  looked  to  P.  H. 
Fleming  &  Co.,  to  whom  the  charter  party  ran,  when 
he.  signed  it.  Complaini^nt,  by  siting  the  charter 
party,  agreed  to  the  terms  of  the  letter  of  June  28, 
1S98,  including  the  statement  that  he  was  to  have  one- 
third  interest  in  the  profits  of  the  Boyce.  He  signed 
the  charter  party,  without  protest  or  objection  to  the 
terms  stated  in  the  letter,  thereby  tacitly  assenting  to 
such  terms.  That  letter  and  his  assent  to  its  terms 
is  also  evidence  that,  if  there  was  any  prior  oral  agree- 
ment or  understanding  between  hmi  and  P.  H.  Fleming 
&  Co.,  it  was  that  he  was  to  have  a  one-third  interest  in 
the  Boyce,  as  otherwise  he  would  have  objected  to  the 
letter.  The  Boyce,  by  the  charter  party,  was  to  be  de- 
livered to  P.  H.  Fleming  &  Co.  May  10,  1898,  and  Mr. 
Orr  testified  that  on  that  day  she  came  into  the  pos- 
session of  P.  H.  Fleming  &  Co.,  and  that  she  sailed 
from  Chicago  May  11,  1898,  under  the  management 
of  I^.  H.  Fleming  &  Co.  Therefore,  June  23,  1898,  P. 
H.  Fleming  &  Co.  were  the  charterers  of  the  vessel, 
had  possession  of  her,  and  were  in  a  position  to  de- 
termine whether  they  would  part  with  any  interest  in 
her,  and,  if  so,  what  interest  and  to  whom.  They  de- 
cided to  part  with  one-third  interest  to  complainant, 
and  wrote  hiTn  to  that  effect  and  he  accepted  their 
proposition. 

Counsel  for  appellant  now  claim  that,  by  the  refusal 
of  Mr.  Owen  to  sign  the  charter  party,  complainant 
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and  p.  H.  Fleming  &  Co.  each  became  the  owner  of 
half  the  one-third  interest  which  it  was  contemplated 
Mr.  Owen  would  take — in  other  words,  that  each  of 
them  became  entitled  to  one-half  interest;  and  they 
cite  authorities  to  the  effect  that,  in  the  absence  of 
any  agreement  to  the  contrary,  partners  share 
equally,  ana  this  is  true  of  partners  in  a  single  enter- 
prise. Complainant  was  not  a  partner  in  the  firm  of 
P.  H.  Fleming  &  Co.,  nor  did  he  join  with  that  firm  in 
procuring  the  charter  paity,  nor  does  it  appear  that, 
as  between  him  and  Mr.  McGregor,  he  was  a  party  to 
the  charter  party.  He  siamed  it  after  Mr.  McGregor 
signed,  and  sent  it  to  P.  H.  Fleming  &  Co.  without 
Mr.  McGregor  ^s  knowledge  or  consent,  so  far  as  ap- 
pears from  the  evidence.  He  came  into  the  enterprise 
after  it  had  been  consummated  between  Mr.  McGregor 
and  P.  H.  Fleming  &  Co.,  and  when  the  entire  interest 
in  the  charter  party  was  in  them,  and  derived  his 
interest  solely  from  them.  The  signing  the  charter 
party  by  complainant,  on  the  suggestion  of  P.  H. 
Fleming  &  Co.,  was  an  awkward  and  irregular  way 
of  designating  complainant's  interest  in  the  profits 
of  the  vessel,  but  the  sufficiency  of  this  to  vest  an  in- 
terest in  complainant  is  not  questioned  by  the  defend- 
ants' counsel.  We  find  no  error  in  the  finding  of  the 
court  that  complainant  had  only  a  one-third  interest 
in  the  net  profits  arising  from  the  earnings  of  the 
steamer  Boyce.  Complainant's  counsel,  in  their  argu- 
ment, seem  to  claim  that  complainant  had  an  interest 
in  the  vessels  other  than  the  Escanaba  and  the  Boyce, 
but  not  strenuously,  and  direct  their  argument  mainly 
to  the  Escanaba  and  Boyce.  The  court  held,  correctly, 
as  we  think,  that  complainant  had  no  interest  in  any 
vessel  chartered  by  P.  H.  Fleming  &  Co.  except  the 
Boyce. 

Counsel  for  complainant  have  assigned  as  error  and 
argued  that  the  court  erred  in  holding  that  the  com- 
plainant had  no  interest  in  certain  so-cajled  terminals. 
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The  reference  is  to  the  interlocutory  decree  of  Decem- 
ber 1,  1903,  settling  the  rights  of  the  parties  and  con- 
taining directions  to  the  master.  By  the  decree  the 
master  was  directed  to  state  an  account  of  the  earnings 
of  the  steamer  Boyce  from  May  IC,  1898,  till  December 
12,  1898;  ''that  is  to  say,  the  earnings  for  which  they 
are  to  accomit  are  for  amount  received  for  freight  car- 
ried by  steamer  during  said  season,  as  shown  by  bill 
of  lading  or  manifests,  contracts,  correspondence,  with 
reference  to  freight  carried  by  said  vessel  during  said 
season,  except  the  letter  of  April  15,  1898,  of  P.  H. 
Fleming  &  Co.  to  receivers  of  the  B.  &  0.  E.  R.  Co.'' 
The  objection  is  to  that  part  of  the  direction  contained 
in  the  words  **  except  the  letter  of  April  15, 1898,"  etc. 
The  Boyce  charter  party  is  dated  April  27,  1898.  It 
was  transmitted  to  complainant  for  his  signature  June 
23,  1898.  Both  P.  H.  Fleming  &  Co.  and  complainant 
were  engaged  in  business  in  the  city  of  Chicago,  and, 
presumably,  complainant  signed  the  charter  party 
about  June  23,  1898,  the  day  it  was  sent  to  him  for 
his  signature.  The  following  correspondence  oc- 
curred : 

**  Chicago,  April  15,  1898. 
John  K.  Cowan, 
oscab  g.  mubhay, 

Eeceivers,  Baltimore  &  Ohio  E.  E., 

Baltimore,  Md. 

Gentlemen:'  We  enclose  to  you  Lake  contracts  be- 
tween the  B.  &  0.  E.  E.  and  the  Owen  Line  and  P.  H. 
Fleming  &  Co.  for  execution;  also  a  draft  of  supple- 
mentary letter  pertaining  to  division  (similar  to  your 
letter  last  year),  which  should  be  addressed  by  you  to 
us. 

In  addition  to  said  contract  and  said  supplementary 
letters  as  to  divisions,  it  is  understood  and  agreed, 
as  we  undertake  at  our  own  expense  and  risk,  the  en- 
gaging of  additional  boat,  or  boats,  and  the  main- 
tenance of  increased  facilities,  and  for  the  purpose  of 
your  contributing  same,  that  P.  H.  Fleming  &  Com- 
pany are  to  be  allowed  in  addition  to  said  divisions, 
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lo  render  bills  monthly  for  one  and  one-half  cents  per 
hundred  pounds  on  all  freight  eastbound  (except 
grain)  delivered  to  the  B.  &  O.  and  P.  &  W.  during 
the  season  of  1898,  from  Lake  Michigan  ports,  at 
Fairport,  O. 

And  on  westbound,  the  sum  of  two  cents  per  hun- 
dred pounde  on  all  freight  received  from  the  said  B.  & 
O.  and  P.  W.,  and  destined  and  consigned  to  Chicago 
or  Milwaukee,  or  points  beyond. 

And  in  addition  to  above,  said  P.  H.  Fleming  &  Co. 
are  to  be  allowed  by  you  and  to  render  bills  monthly 
for  one-third  of  the  handling  expense  charged  us  by 
the  Fairport  Warehouse  &  Elevator  Co. 
Yours  truly, 

P.  H.  Fleming  &  Co.'' 

"The  Baltimore  &  Ohio  Eailroad  Cobipant, 
Office  of  Manager  Freight  Traffic. 
C.  S.  Wight, 

Manager  Freight  Traffic. 

Baltimore,  July  5,  1898. 
P.  H.  Fleming,  Esq., 

General  Manager,  Owen  Line, 

Chicago,  HI. 
Dear  Sir:  Eef erring  to  your  letter  of  April  15  ad- 
dressed to  Receivers  Cowen  and  Murray,  would  state 
that  the  conditions  named  therein  as  to  allowances  for 
terminals  and  terminals  expense  on  traffic  interchanged 
with  the  Owen  Line  and  P.  H.  Fleming  &  Co.  are  satis- 
factory to  the  B.  &  0.  R.  R. 

Yours  truly, 

C.  S.  Wight." 

The  one  and  a  half  cents  per  one  hundred  pounds 
on  east  bound  freight,  and  two  cents  per  one  hundred 
pounds  on  west  bound  freight,  the  parties  call  ter- 
minals. The  words,  **  except  the  letter  of  April  15, 
1898,''  etc.,  above  quoted,  are,  in  the  connection  in 
which  they  are  used,  somewhat  obscure :  but  the  master 
in  his  report  interprets  the  words  as  meaning  that  he 
was  not,  in  taking  the  account,  to  charge  the  so-called 
terminals  against  P.  H.  Fleming  &  Co.,  as  part  of  the 
earnings  of  the  Boyce,  and  the  court,  by  overruling  all 
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exceptions  to  the  master's  report  and  confirming  it  in 
its  entirety,  necessarily  approved  the  master's  view. 
The  master,  in  his  report,  after  stating  complainant's 
objection  that  the  defendants  improperly  failed  to 
charge  themselves  with  $14,368.67  received  by  them  , 
from  the  B.  &.  0.  E.  E.  Co.  on  account  of  freight  car- 
ried, says:  **It  appears  from  the  testimony  that  this 
item  was  made  up  of  so-cailed  terminals ;  that  $5,715.06 
of  the  amount  was  for  terminals  on  freight  carried  by 
the  steamer  Boyce,  and  $8,653.61  on  freight  carried  by 
the  Owen  Line.  From  the  decree  heretofore  entered 
herein,  and#the  order  of  reference,  it  appears  that  this 
is- a  subject-matter  not  within  the  consideration  of  the 
master,  and  I  have,  therefore,  disregarded  this  objec- 
tion." The  question  is,  whether  the  terminals  re- 
ceived from  the  B.  &  0.  E.  E.  Co.  on  account  of 
freight  carried  by  the  Boyce,  should  be  charged  against 
Fleming  &  Co.  as  part  of  the  earnings  of  the  vessel, 
thus  increasing  complainant's  proportion  of  the 
profits.  Counsel  for  the  defendants  contend  that  com- 
plainant is  not  entitled  to  share  in  the  amount  re- 
ceived as  terminals  by  Fleming  &  Co.,  but  is  bound 
by  the  express  terms  of  the  letter  of  June  23,  1898,  in 
which  the  following  occurs:  ** Credits  that  this  boat 
will  receive  will  be  for  freights  carried  as  per  bills  of 
lading  or  as  per  manifests,  and  less  any  claims  for 
shortages  or  breakage  which  may  be  rendered  against 
said  steamer,  any  rebates  or  overcharges  which  the 
Baltimore  &  Ohio  may  bill  us  for,  or  which  we  may 
have  agreed  to  pay  to  such  people  as  we  procure 
freight  from."  The  letter  of  Fleming  &  Co.  to  the  re- 
ceiver of  the  B.  &  0.  E.  E  Co.,  stating  the  agreement 
as  to  the  two  and  one  and  one-half  cents  per  one  hun- 
dred pounds  was  written  April  15, 1898,  more  than  two 
months  prior  to  the  time  complainant  signed  the  char- 
ter party.  It  is  true  that  the  letter  of  C.  S.  Wight  in 
answer  to  the  letter  of  April  15,  1898,  stating  that  the 
allowance  for  terminals  mentioned  in  the  April  15th 
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letter  was  satisfactory,  is  dated  July  5,  1898 ;  but  the 
testimony  of  Mr.  Orr,  of  FleminiB:  &  Co.,  shows  con- 
clusively that  the  agreement  between  Fleming  &  Co. 
g,nd  the  B.  &.  0.  E.  E.  Co.  was  complete  before  the 
letter  of  June  23,  1898,  was  written,  and  even  before 
Fleming  &  Co.  signed  the  charter  party.  The  arrange- 
ment for  terminals  between  Fleming  &  Co.  was  a  secret 
one,  not  disclosed  to  complainant,  and  of  which  it  ap- 
pears from  the  evidence  he  had  no  knowledge  until  the 
hearing  before  the  chancellor.  The  following  occurred 
in  the  cross-examination  of  Mr.  Orr: 

Q.  *^When  you  invited  Mr.  Owen  and  Mr.  Wind- 
muller  to  enter  into  the  chartering  of  the  Boyce,  for  the 
season  of  1898,  did  you  disclose  to  them  all  the  earn- 
ings for  that  boat,  all  the  money  that  you  would  make 
by  chartering  that  boat!'' 

A.    ^'No.'' 

Q.    **What  didn't  you  disclose f 

A.  **I  did  not  disclose  the  special  concession  that 
the  B.  &  0.  had  made  to  us  under  the  contract." 

Q.  ^'Now,  just  in  rousj^h  figures,  what  did  that 
amount  to  in  1898,  regardless  of  who  was  entitled  to 
it,  what  did  it  amount  tot'* 

A.    ^' About  $30,000.'' 

Q.    **And  you  never  told  them  of  that  concession!" 

A.    **No,  it  was  none  of  their  business." 

It  is  claimed  by  Fleming  &  Co.  that  they  were  ex- 
clusively entitled  to  the  so-called  terminals,  by  reason 
of  their  expense  and  risk,  in  chartering  the  Boyce; 
but  we  think  it  clear  that  all  moneys  due  under  the 
special  and  secret  agreement  evidenced  by  the  letters 
of  April  15  and  July  5,  1898,  are  earnings  of  the  ad- 
ditional vefc-sels,  and  that  the  steamer  Boyce  should 
be  credited  with  her  proportion  of  the  same,  and  that 
complainant  is  equitably  elititled  to  receive  from  P. 
H.  Fleming  &  Co.  his  proper  proportion  of  such 
moneys  as  have  actually  been  received  by  them  in  pur- 
suance of  said  secret  agreement,  and,  consequently, 
we  think  the  court  erred  in  directing  the  master  not  to 
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charge  the  terminals  as  earnings  in  the  account  of 
Fleming  &  Co.,  and  in  confirming  the  master  ^s  report, 
in  so  far  as  the  master  omitted  to  charge  Fleming  & 
Co.  with  the  moneys  received  by  them  as  terminals. 
Good  faith  on  the  part  of  P.  H.  Fleming  &  Co.  re- 
quired that  they  should  inform  complainant  of  the 
agreement  in  respect  to  terminals,  and  the  letter  of 
June  23,  1898,  must  be  read  as  if  said  agreement  were 
disclosed  therein. 

It  appears  from  the  evidence  that  Fleming  &  Co. 
allowed  certain  rebates  or  payments  to  shippers  as  an 
inducement  to  them  to  ship  their  freight  by  the  Boyce, 
and  the  master,  in  accordance  with  the  court's  direc- 
tion, deducted  the  same  from  the  earnings  of  the 
steamer.  We  do  not  think  the  ex)mplainant  is  in  a 
position  to  object  to  this.  He  was  fully  informed  by 
the  letter  of  June  23,  1898,  that  Fleming  &  Co.  might 
pay  money  to  shippers  of  freight.  In  stating  what 
items  are  to  be  deducted  from  earnings,  the  reading 
of  that  letter  is,  *'less  •  •  •  any  rebates  or  over- 
charges which  the  Baltimore  &  Ohio  may  bill  us  for, 
or  which  we  may  have  agreed  to  pay  to  such  people 
as  we  procure  freight  from.''  We  think  that  com- 
plainant must  be  held  to  have  agreed  to  such  pay- 
ments. Complainant's  counsel  object  to  other  items 
in  the  statement  of  account  by  the  master,  but  we  find 
no  error  therein  which  would,  as  we  think,  warrant  a 
reversal.  Defendant's  counsel  have  assigned  cross- 
errors  in  respect  to  the  master's  finding  and  report, 
which  we  have  considered,  and  none  of  which  we  can 
sustain. 

The  decree  will  be  affiimed,  except  in  so  far  as  it 
confirms  that  part  of  the  master's  report  in  which  the 
master  omits  to  charge  as  earnings  the  moneys  due 
for  freight  carried  by  the  steamer  M.  H.  Boyce,  under 
and  by  virtue  of  the  agreement  evidenced  by  the  letters 
of  April  15  and  July  5, 1898 ;  and  also  in  so  far  as  the 
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decree  limits  the  sum  of  money  to  be  recovered  by 
complainant  to  $3,260.53 ;  and  said  parts  of  said  decree 
will  be  reversed,  and  the  cause  remanded  with  direc- 
tions to  ascertain  the  amount  of  money  due  to  the 
steamer  M.  H.  Boyce  by  virtue  of  the  agreement  evi- 
denced as  aforesaid,  and  the  amount  of  money  actually 
paid  to  P.  H.  Fleming  &  Company  under  and  by  virtue 
of  said  agreement,  and  the  amount  of  the  money  so 
paid  earned  by  the  steamer  M.  H.  Boyce,  and  com- 
plainant's proportion  of  said  amount,  and  to  decree 
accordingly. 

Affirmed  in  part,  and  reversed  in  part,  and  remanded 
with  directions. 


North  American  Restaurant  and  Oyster  House  y.  John 
McElligott,  Administrator. 

Gen.  No.  12.578. 

1.  Vebdict — when  not  disturbed,  A  verdict  wIU  not  be  set  aside 
as  against  the  evidence,  unless  it  is  manifestly  contrary  to  its  ap- 
parent weight. 

2.  Ownership — when  sufficiently  established.  The  ownership 
of  a  business  enterprise,  for  the  purpose  of  establishing  a  prima 
facie  case  in  an  action  for  personal  injuries,  is  made  by  the  in- 
troduction of  evidence  as  to  the  signs  employed,  the  tax  sched- 
ules made,  and  other  circumstances  tending  to  show  the  exercise 
of  control  and. ownership. 

3.  MisNOMEB — when  question  of,  cannot  te  raised.  The  ques- 
tion of  misnomer  cannot  be  raised  after  joining  issue  and  pro- 
ceeding to  trial  upon  the  merits. 

4.  Machinery — duty  of  owner  of,  wth  respect  to.  The  owner 
of  machinery  is  required  with  respect  both  to  employes  and  others 
rightfully  upon  the  premises  where  the  machinery  is  located,  to 
keep  the  same  in  a  reasonably  safe  condition  of  repair. 

5;  ,  Ordinary  care — what  c(mstitutes,  in  times  of  extreme  peril, 
A  person  in  extreme  peril  is  not  required  in  law  to  act  with  the 
same  deliberate  caution  as  in  cases  of  less  danger. 

6.  Arguments  of  counsel — latitude  allowed  in.  In  arguing 
causes  counsel  are  allowed  to  make  reasonable  comments  upon 
the  evidence,  and  unreasonable  restrictions  will  not  be  imposed. 
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7.  JuEY  TBiAL — numter  of  peremptory  challenges  allowed  in 
civil  action.  Each  side  in  a  civil  action  is  entitled  to  but  three 
peremptory  challenges,  and  the  fact  that  there  Is  more  than  one 
defendant  does  not  give  the  defendants'  side  any  more  than  a 
total  of  three  challenges. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Abthuk 
H.  Chetlain,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1906.    Affirmed.     Opinion  filed  November  15,  1906. 

Statement  by  the  Court.  This  is  an  action  on  the 
case  upon  a  death  claim  brought  originally  against  ap- 
pellant and  the  Illinois  Maintenance  Company  by  ap- 
pellee for  negligence  causing  the  death  of  Richard  D. 
McElligott.  On  a  trial  before  the  court  and  jury  the 
Mainffenance  Company  were  found  not  guilty,  appel- 
lant guilty  with  damages  assessed  at  $5,000.  Motions 
for  a  new  trial  and  in  arrest  of  judgment  having  been 
overruled,  a  judgment  upon  the  verdict  followed,  and 
it  is  sought  by  this  appeal  to  reverse  the  judgment, 
and  numerous  errors  are  assigned  as  demanding  such 
action  by  this  court. 

Th^  points  urged  in  argument  of  appellant  are  prin- 
cipally: The  action  is  brought  against  the  wrong 
restaurant  company;  that  deceased  was  guilty  of  con- 
tributory negligence;  errors  committed  by  the  trial 
court  in  rulings  upon  the  evidence  and  in  refusing, 
modifying  and  giving  certain  instructions,  improper 
and  prejifdicial  remarks  of  appellee's  counsel  to  the 
jury,  the  refusal  of  three  peremptory  challenges  of 
jurors  to  this  appellant,  and  damages  are  excessive. 

The  cause  proceeded  to  trial  upon  issue  joined  on 
the  fourth  and  eighth  counts  of  the  declaration.  The 
fourth  count  charged  ownership  and  possession  of  the 
engine  gear  and  appliances  to  be  in  appellant  in  the 
restaurant  which  it  was  then  conducting  at  the  north- 
west corner  of  State  and  Monroe  streets,  Chicago; 
that  the  machinery  was  operated  by  the  other  defend- 
ant, the  Illinois  Maintenance  Company;  that  deceased 
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was  a  stationary  engineer  in  the  employ  of  the  Main- 
tenance Company,  and  at  its  request  was  on  the  prem- 
ises of  appellant  in  managing,  rmming  and  operating 
said  engine  and  its  appliances;  that  the  engine  was 
old,  broken,  defective,  delapidated,  unfit  and  unsafe, 
never  having  a  capacity  of  more,  than  two  horse  power, 
and  that  it  was  equipped  with  an  old,  broken,  delapi- 
dated,  defective,  improper,  unfit  and  unsafe  governor, 
and  was  during  ail  the  time  specified  totally  inadequate, 
unfit,  unsafe  and  improper  for  use  in  the  8er\'ice  in 
which  it  was  operated;  that  on  April  19,  and  26,  1903, 
deceased  notified  defendants  of  the  defects,  which  they 
promised  to  remedy  at  once  by  installing  a  new  four 
horse  power  engine  and  appliances;  that  he  relied  on 
these  promises,  continued  in  the  performance  of  his 
duties  until  April  26, 1903,  the  day  of  the  accident  and 
his  death;  that  before  a  reasonable  time  had  elapsed 
after  such  notifications  of  defects  and  promises  to 
repair,  and  on  April  26, 1903,  one  of  the  shafts  and  two 
of  the  pulleys  and  other  parts  of  the  machinery  and 
appliances,  without  any  fault  on  the  part  of  deceased, 
and  while  he  was  in  the  exercise  of  due  care  and  cau- 
tion for  his  own  safety,  were  thrown  and  fell  with 
violence  against  the  head  of  deceased,  killing  him. 

The  eighth  count  avers  that  the  defendants  care- 
lessly, negligently  and  improperly  overloaded  and  over- 
taxed the  engine  and  suffered  and  permitted  it  to  be 
so  overloaded  and  overtaxed,  and  sundry  of  its  ap- 
pliances named  to  be  and  remain  insecurely  and  im- 
properly fastened  and  adjusted  in  a  bad,  unsafe  and 
insecure  manner  and  state  of  repair,  so  as  to  be  unfit 
and  unsafe  for  the  uses  tp  which  they  were  put,  alleg- 
ing notification  to  the  defendants  of  defects,  promises 
to  repair,  resulting  accident  and  death  of  appellee's 
intestate,  substantially  as  in  the  fourth  count. 

The  proof  establishes  that  the  deceased  was  a  sta- 
tionary engineer  employed  in  and  about  certain  ma- 
chinery in  a  restaurant  conducted  in  the  basement  of 
the  building  at  the  northwest  comer  of  Monroe  and 
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State  streets.  In  this  basement  there  were  four  en- 
gines ;  one  in  the  boiler  room,  one  in  the  engine  room 
and  two  in  the  kitchen.  The  one  in  the  boiler  room 
was  used  for  running  a  fan,  and  the  one  in  the  engine 
room  used  for  refrigerating.  In  the  kitchen  one  was 
used  for  running  a  fan  and  the  other  a  dish-washing 
machine. 

The  little  two  horse  power  dish-washing  machine 
engine  which  broke  was  situate  in  the  northeast  comer 
of  the  kitchen,  on  the  ceiling  of  which  were  the  shafts, 
hangers  and  pulleys.  On  the  north  side  of  the  engine 
was  a  belt  running  from  the  driving  wheel  up  to  the 
pulley  into  the  counter  shaft  overhead.  On  the  lower 
part  of  the  engine  to  which  the  belt  was  attached  there 
was  a  main  or  crank  shaft.  To  the  north  of  the  engine 
was  a  belt  which  was  fastened  with  rivets,  making  an 
endless  belt.  On  the  other  pulley  of  the  shaft  was  a 
counter  belt  which  ran  down  close  to  the  floor  and  onto 
a  pulley  which  was  on  the  dish-washing  machine,  and 
on  this  machine  was  a  loose  pulley  where  the  belt  could 
be  shifted  from  the  tight  to  the  loose  pulley  for  con- 
trolling the  use  of  the  washing  machine  to  keep  it  either 
working  or  idle,  as  desired.  When  this  washing  ma- 
chine was  in  motion  it  started  the  pump  revolving  and 
threw  streams  of  water  on  the  dishes.  The  defect  in 
the  machine  was  in  the  governor  not  being  sufficient  to 
regulate  the  working  of  the  machine,  causing  it  to  run 
at  a  high  rate  of  speed  and  the  belt  to  become  detached 
from  the  pulley.  There  is  some  evidence  to  the  effect 
that  to  operate  the  washing  machine  properly  required 
an  engine  of  four  horse  power — double  the  power  of  the 
engine  used.  The  governor  should  have  been  auto- 
matic to  .prevent  ^'racing;''  it  was  not  automatic,  re- 
sulting in  the  machine  ^'racing''  very  often.  There 
was  a  throttle  valve  on  one  of  the  steam  pipes,  which 
by  manipulation  regulated  the  flow  of  steam.  There 
was  also  a  steam  valve  which  when  turned  off  shut 
down  both  the  engine  and  washing  machine.  There 
was  also  another  valve  which  could  be  reached  by  a 
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man  ** standing  upon  a  chair,**  which  operated  to  shut 
off  or  stop  the  running  of  the  engine. 

Deceased  complained  to  O'Brien,  the  chief  engineer, 
a  few  days  before  he  met  his  death,  about  the  danger- 
ous condition  of  the  engine,  told  him  it  was  unsafe, 
and  emphasized  his  complaint  by  saying  that  the 
**danmed  thing"  would  kill  somebody,  himself  or  one 
of  the  girls,  if  it  was  not  fixed.  O'Brien  reported  this 
complaint  to  Lang  the  next  day,  and  Lang  told  him  to 
go  to  Laflferty,  the  house  engineer,  and  tell  him  there 
had  to  be  a  good  governor,  an  automatic  governor,  the 
only  governor  that  was  safe  and  the  only  one  they 
would  have,  and  to  punch  him  up  about  it  and  make 
him  get  it.  O'Brien  saw  Lafferty  the  next  day  and 
communicated  Lang's  orders.  Laflferty  made  an  ex- 
amination of  the  governor  on  the  engine  and  made 
some  changes,  but  it  would  not  work;  then  Laflferty 
promised  to  put  in  an  automatic  governor,  and  a  few 
days  after  the  deceased  threatened  to  quit,  and  was 
informed  of  Laflferty 's  promise  to  put  on  an  automatic 
governor,  and  in  faith  of  the  promise  he  continued  to 
work  until  he  was  killed,  no  change  in  the  meantime 
having  been  made  in  the  engine  or  any  automatic 
governor  attached  to  it. 

The  facts  relating  to  existent  conditions  and  the 
deceased's  attitude  toward  them  and  his  protest  and 
the  promise  to  rectify  the  diflBculty  for  nearly  a  week 
prior  to  the  disaster,  is  fairly  well  stated  in  the  abstract 
of  O'Brien's  testimony.    (A.  pp.  60,  61,  62.) 

**  Laflferty  said  to  me  that  he  would  put  a  new  auto- 
matic on  there  after  he  had  taken  this  governor  oflf  and 
put  it  back  on  and  it  wouldn't  work.  He  said  he  would 
have  it  on  Monday  of  the  next  week.  It  was  djiring  the 
previous  week  that  McElligott  came  to  me — the  week 
preceding  his  death — and  stated  he  wanted  to  quit. 
He  wouldn't  work  with  that  little  engine,  and  I  told 
him  what  Lafferty  had  said,  that  he  would  have  it  put 
in  and  to  keep  on  till  Monday  morning,  and  if  it  wasn't 
on  then  we  wouldn't  run  the  machine  any  longer,  and 
that  was  the  last  night  we  were  to  run  it  until  it  was 
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fixed,  with  the  consent  of  Mr.  Lang.  That  is  what  I 
told  McEUigott.  Lang  told  ns  men  to  work  there  until 
Sunday  night,  a  day  or  two  before  he  qnit  the  place,  I 
think;  I  don't  remember  just  the  date.  It  was  along 
in  the  middle  of  the  week,  I  think,  that  I  told  McEUi- 
gott to  work  until  Sunday  night  and  if  they  didn't  fix 
it  by  Monday  I  would  shut  the  place  down.  The  Sun- 
day that  Richard  McEUigott  got  kUled  was  the  Sunday 
following  this  talk.  I  saw  him  on  that  Sunday  at  four 
o'clock.  He  was  working  that  day  from  four  to  twelve 
at  night.  My  hours  were  eight  to  four.  I  spent  my 
entire  day  with  the  machine  that  day.  I  hired  a  man 
to  stay  in  the  other  room  and  I  stayed  by  the  engine 
door.  I  hired  an  extra  man  that  day  because  they  had 
an  unusually  large  dinner;  a  great  many  dishes,  and 
they  kept  the  washing  machine  constantly  going  slowly, 
and  I  said  I  had  to  stay  and  watch  that  machine,  right 
by  it,  and  I  had  a  man  to  look  after  the  boilers  for  me 
and  watch  them  run  the  fires  and  stay  in  the  room. 
The  name  of  the  man  I  hired  was  Lynch ;  I  hired  him 
about  ten  o'clock  in  the  morning,  and  I  watched  the 
engine  that  day  until  four  o'clock,  when  McEUigott 
came.  Lynch  took  care  of  the  fires — steam — in  the 
other  room — boiler  room.  Lynch  didn't  go  that  day. 
I  hired  him  to  stay  with  McEUigott.  I  told  McEUigott 
that  when  he  shut  down  the  engine  about  half  past 
eleven  that  we  wouldn't  open  it  up — ^we  would  leave  it 
down  until  they  put  a  governor  on,  something  that 
would  make  it  safe  for  us  to  run.  When  McEUigott 
came  at  four  o'clock  he  didn't  want  to  run  it;  he  wanted 
to  shut  it  down.  I  don't  remember  what  he  said  any 
more  than  he  said  he  wouldn't  work  it  any  longer  that 
night.  I  wasn't  there  at  the  time  he  was  killed.  I  got 
there  at  eight  o'clock  the  next  morning,  when  I  found 
the  counter  shaft  on  the  ceiling  torn  down  and  hangers 
broken  in  two,  both  of  them,  I  found  the  steam  and 
exhaust  pipe  broken  off  where  it  had  struck  it.  I  found 
the  governor  broken  off,  in  fact,  the  engine  went  out 
of  business.    It  has  never  been  resurrected  since." 

The  defect  in  the  working  of  the  engine  resulting 
from  the  lack  of  an  automatic  governor  was  a  great 
and  dangerous  acceleration  of  speed,  termed  racing, 
which  was  uncontrollable  without  an  automatic  gover- 
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nor,  and  racing  could  only  be  arrested  by  stopping  and 
adjusting  the  mechanism  before  again  starting  it. 

A  similar  accident,  O'Brien  says,  happened  to  the 
shafting  and  pulleys  about  the  previous  New-year. 

The  valve  used  by  deceased  in  stopping  the  racing 
of  the  engine  at  the  time  of  the  accident  was  the  valve 
always  used  and  the  one  most  quickly  accessible. 

That  the  ^^ racing"  was  a  menace  to  the  safety  of  the 
employes  around  the  engine  and  the  running  gear  is 
evident  from  the  accident  early  in  January,  1903,  and 
that  the  employes  stood  in  dread  of  such  an  accident  is 
plainly  inferrable  from  the  sudden  exit  of  the  girls  at 
the  time  of  the  ** racing'*  which  resulted  in  the  gearing 
coming  down  and  killing  deceased,  or  as  O'Brien  put 
it  on  cross-examination  (E.  p.  256):  '^I  was  afraid 
some  part  of  it  would  come  down  or  would  iBy  and  hit 
me.  •  •  •  I  was  afraid  some  part  would  fall  and 
strike  somebody,  and  that  is  what  did  happen  when  this 
mrpi — deceased — ^got  hurt."  The  accident  occurred 
by  one  of  the  employes,  without  notice  to  deceased, 
stopping  the  dish-washing  machine,  which  started  the 
engine  to  racing,  making  a  loud  and  terrifying  noise, 
frightening  the  girl  employes  so  that  they  ran  away, 
when  deceased  immediately  called  to  one  of  the  girls 
to  start  the  dish-washing  machine,  the  effect  of  which 
would  have  been  to  have  relieved  the  momentum  and 
slacken  the  speed,  but  the  girl  fled  through  fear.  De- 
ceased immediately  started  for  the  engine,  and  while 
he  was  in  the  act  of  reaching  for  the  valve  on  the  en- 
gine to  shut  off  the  steam,  the  force  of  the  racing  caused 
the  hangers,  pulleys  and  shafts  to  break  away  from 
their  fastenings,  falling  upon  deceased  and  killing  him. 

Deceased  was  thirty-two  years  of  age,  and  left  a 
widow  and  four  children  surviving  him,  who  were  de- 
pendent upon  him  for  support. 

To  the  insistence  that  the  restaurant  was  owned  and 
operated  by  the  North  American  Restaurant  Company, 
there  is  interposed  on  the  part  of  appellee  proof  whiah 
is  uncontradicted,  that  Louis  Eckstein,  Louis  M.  Stum- 
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mer,  Benjamin  J.  Rosenthal,  Theodore  and  William 
Lillienfield  and  Aaron  Nusbanm  were  jointly  engaged 
in  many  business  enterprises;  that  they  had  incorpo- 
rated some  of  them  under  the  corporation  laws  of  this 
state ;  that  among  others  was  the  American  Restaurant 
Company  and  the  North  American  Restaurant  and 
Oyster  House — appellant  here;  that  the  officers  and 
stockholders  in  both  these  companies  were  identical; 
that  the  business  of  both  was  managed  from  the  same 
office,  and  the  respective  accounts  kept  by  the  same 
staff  of  clerks ;  that  the  bills  of  fare  at  this  restaurant 
were  headed  North  American  Restaurant  &  Oyster 
House ;  that  among  numerous  signs  on  the  exterior  of 
the  place  were  two,  reading  North  American  Restaur- 
ant &  Oyster  House.  In  the  application  for  articles 
of  incorporation  it  was  stated  the  object  of  the  pro- 
posed corporation  was  to  own,  keep  and  maintain  res- 
taurants, eating  places,  dram-shops,  etc.,  and  that  its 
intended  place  of  business  was  ^^  Northwest  comer  of 
Monroe  and  State  streets,  Chicago.'*  The  day  before 
the  accident  a  schedule  for  personal  property  tax,  fur- 
nished the  assessor  pursuant*  to  law,  returns  the  North 
American  Restaurant  Company  as  liable  for  such  tax. 
At  the  time  of  the  accident  the  North  American  Res- 
taurant Company  was  licensed  by  the  city  of  Chicago 
to  sell  ardent  liquor  in  that  restaurant,  and  eleven  of 
such  licenses  covering  four  monthly  periods  were  re- 
ceived in  evidence.  Various  leases,  contracts  and  bills 
in  relation  to  the  operation  of  this  restaurant  were  re- 
ceived in  evidence  running  to  or  made  by  the  American 
Restaurant  Company,  to  offset  the  foregoing  evidence 
of  appellee.  There  is  also  evidence  to  the  effect  that 
employes  in  the  restaurant  were  paid  by  the  restaur- 
ant cashier. 

0.  W.  Dynes,  for  appellant. 

KicKHAM  ScAKLAN^  f or  appellee. 
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Mr.  Justice  Holdom  delivered  the  bpinion  of  the 
court. 

It  is  patent  from  the  foregoing  statement  that  there 
was  much  conflict  in  the  evidence  on  the  crucial  ques- 
tions of  fact  tending  to  fix  the  legal  liability  of  appel- 
lant for  the  death  of  Richard  D.  McElligott.  Not  only 
was  the  question  of  ownership  or  operation  of  the 
restaurant  by  appellant  involved,  and  whether  or  not 
the  deceased  was  an  employe  of  appellant,  but  whether 
or  not  it  was  a  fact  that  deceased  not  being  such  em- 
ploye was  nevertheless  employed  in  and  about  the  ma- 
chinery upon  the  premises  of  appellant  owned  by 
another  corporation,  so  as  to  make  appellant  liable  for 
injuries  sustained  for  its  failure  to  keep  such  machinery 
in  a  safe  condition  of  repair  and  not  imperil  the  life  or 
limb  of  the  deceased — a  duty  cast  upon  it  by  law  if  de- 
ceased and  appellant  bore  such  relationship  to  each 
other.  Also  the  questions  of  fact  as  to  whether  any 
negligence  could  be  attributed  to  the  deceased  as  the 
primary  or  impelling  cause  of  the  accident,  and  whether 
deceased  gave  notice  of  the  existing  defects,  which  ap- 
pellant promised  him  it  would  remedy. 

It  is  peculiarly  the  province  of  the  jury  to  harmonize 
such  conflicting  testimony  and  to  say  by  its  verdict 
where  the  truth  is.  It  is  the  duty  of  the  court,  under 
proper  instructions  as  to  the  legal  principles  to  be 
applied  to  the  evidence,  to  leave  to  the  jury  the  solu- 
tion of  the  conflicts  in  the  evidence.  It  is  for  them 
to  reconcile  the  conflicts.  When  this  has  been  done 
under  evidence  properly  admissible,  and  the  instruc- 
tions of  the  court  do  not  violate  legal  principles  appli- 
cable to  the  case  made  by  the  evidence  under  the  plead- 
ings, and  this  court  cannot  say  that  the  verdict  is  mani- 
festly contrary  to  the  apparent  weight  of  the  evidence, 
we  will  not,  on  what  might  appear  to  our  minds  as 
doubtful  questions  of  fact,  disturb  the  findings  of  the 
jury.  The  weight  of  the  evidence  and  the  credit  to  be 
given  to  the  several  witnesses  are  questions  for  the 
jury  to  decide.    Illinois  Central  E.  R.  v.  Smith,  111  111. 
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App.  177;  Chicago  &  Alton  E.  E.  v.  Fisher,  141  111. 
614. 

The  question  of  the  ownership  of  the  restaurant, 
while  warmly  contested,  is  in  reality  not  fraught  with 
much  difficulty.  In  the  face  of  the  avowed  objects  and 
purposes  stated  to  the  state  officer  on  application  to 
incorporate  appellant,  the  signs  around  the  restaurant, 
the  liquor  licenses,  the  tax  schedules,  the  heading  of 
the  bills  of  fare,  the  men  engaged  in  the  active  direc- 
tion and  management  of  the  place,  all  form  a  strong 
chain  of  evidence  stamping  appellant  as  proprietor, 
which  the  evidence  of  leases,  contracts  and  bills  made 
by  the  dominant  forces  in  the  enterprise  are  futile  to 
overcome* when  weighed  by  the  jury  and  common  sense 
principles  applied  to  their  solution.  The  sign.  North 
American  Eestaurant,  can  only  be  viewed  as  a  con- 
venient adaptation  of  appellant's  name  in  abbreviated 
form,  to  designate  the  restaurant  and  distinguish  it 
from  others  in  its  locality  operated  by  appellant;  nor 
can  it  be  regarded  in  the  light  of  the  proof  as  convey-* 
ing  any  intimation  of  ownership.  Again,  appellant 
virtually  admits  it  is  the  right  company  sued  by  the 
wrong  name.  This  fact,  if  it  be  one,  should  have  been 
set  up  by  plea  in  abatement.  If  it  had  so  been,  it  is 
quite  clear  that  it  would  have  availed  nothing  to  a 
replication  that  appellant  was  known  as  well  by  one 
name  as  the  other.  However,  if  the  point  was  other- 
wise well  taken,  it  is  waived  by  joining  issue  and  pro- 
ceeding to  trial  upon  the  merits.  Springfield  E.  E.  v. 
Hoeffner,  175  111.  634. 

Whether  deceased  was  an  employe  of  appellant  or 
not,  it  owed  him  the  duty,  while  he  was  in  charge  of 
their  machinery,  to  keep  such  machinery  in  a  reason- 
able condition  of  repair,  so  that  it  could  be  operated 
without  danger  of  injury  to  him.  Con.  I.  M.  Co.  v. 
Keifer,  134  111.  481. 

The  proof  is  satisfactory  as  to  deceased  being  in 
the  exercise  of  due  care  for  his  own  safety  at  the  time 
he  received  his  mortal  injuries.    He  seems  to  have  been 
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alert  and  alive  to  his  perilous  condition,  for  he  at  once 
reached  for  the  valve  on  the  engine  to  shut  oflf  the 
steam  and  stop  the  further  ** racing"  of  the  engine 
and  avert  the  consequences  threatened  by  its  con- 
tinued ^* racing/'  He  hallooed  to  a  girl  to  start  the 
dish-washing  machine,  the  starting  of  which  would  have 
the  effect  of  modifying  the  rapid  motion  of  the  engine. 
Had  this  been  done,  the  accident,  for  the  time  being, 
might  have  been  averted,  but  the  girl  became  fright- 
ened with  the  rest  of  her  companions,  and  fled  from  the 
danger  zone.  In  so  doing  they  obeyed  instinctively  that 
law  of  nature  which  impels  to  self-preservation,  and 
they  escaped  injury.  While  there  were  other  means  of 
stopping  the  engine  at  hand,  without  encountering  the 
dangers  confronted  at  the  valve  he  reached  for,  yet 
that  was  the  valve  invariably  used  for  that  purpose, 
and  with  the  sudden  condition  forced  upon  him,  and 
the  evident  necessity  for  immediate  action,  he  had  no 
time  for  accurate  calculation  or  thought,  but  force  of 
habit  undoubtedly  impelled  him  in  this  moment  of  peril 
to  reach  for  the  valve  he  had  always  used.  In  so  doing 
he  was  not  guilty  of  any  negligence  contributing  to  his 
death.  The  knowledge  which  deceased  possessed  of  the 
unsafe  condition  of  the  engine,  and  his  continuing  to 
work  at  it  after  having  such  knowledge,  is  not  neg- 
ligence per  se  in  view  of  the  fact,  not  seriously  dis- 
puted, that  he  had  given  notice  of  such  defects  to  ap- 
pellant, who  had  promised  to  remedy  them,  subse- 
quently promising  to  install  a  new  engine. 

Appellant  was  guilty  of  negligence  causing  the  death 
of  appellee's  intestate  in  permitting  the  engine  in  its 
known  dangerous  condition  to  be  operated.  The  evi- 
dence demonstrates  beyond  cavil  that  its  condition  was 
one  menacing  the  safety  of  those  engaged  in  and  about 
it.  A  similar  accident  had  happened  in  January  pre- 
ceding the  accident  in  April.  Though  fortunately  this 
was  not  attended  with  injuries  to  any  employe,  it  was 
the  strongest  kind  of  warning  to  appellant  to  remedy 
the  defects.    The  warning  was  not  heeded.    An  at- 
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tempt  to  repair  within  two  weeks  of  the  accident  was 
shown  to  be  abortive  in  remedying  the  defects.  Com- 
plaints of  the  deceased  about  the  impending  dangers 
were  met  with  promises  to  correct  the  weakness  in  the 
engine,  and  finally  to  install  a  new  one.  These  prom- 
ises, credited  by  deceased,  lured  him  to  his  death. 
These  facts  clearly  establish  negligence  in  appellant 
and  make  it  liable  to  respond  in  damages  in  this  action. 

We  have  examined  with  much  care  all  that  has  been 
urged  as  claimed  errors  committed  by  the  court  in  its 
instructions  to  the  jury.  An  examination  of  these 
instructions  discloses  that  the  jury  were  fully  and 
fairly  instructed  as  to  the  law  environing  the  facts,  and 
necessary  to  aid  the  jury  in  solving  correctly  the  con- 
flicting evidence.  Complaint  is  made  of  an  instruction 
given  at  the  instance  of  the  trial  judge,  without  the 
request  of  either  of  the  parties.  A  careful  scrutiny  of 
it  fails  to  disclose  any  legal  vice.  It  was  in  a  measure 
favorable  to  the  defense.  There  may  be  a  few  tech- 
nical inaccuracies  in  some  of  the  instructions,  but  there 
are  no  just  or  substantial  grounds  in  any  of  them  for 
reversing  the  judgment. 

A  painstaking  examination  of  ihe  evidence  fails  to 
disclose  any  harmful  rulings  of  the  court  either  in  the 
admission  or  exclusion  of  evidence. 

We  find  nothing  in  the  remarks  of  counsel  for  appel- 
lee to  the  jury  objected  to,  which  in  any  manner  iu- 
fringes  or  violates  the  ethics  of  the  occasion,  or  which 
were  unwarranted  or  constituted  an  unfair  statement 
in  any  particular  of  the  raferences  justly  deducible 
from  the  evidence.  The  rule  promulgated  in  I.  C.  E. 
E.  V.  Beebe,  174  HI.  13,  is  that  "in  arguing  cases  to  the 
jury  attorneys  must  be  allowed  to  make  reasonable 
comments  upon  the  evidence.  The  interests  of  public 
justice  require  that  counsel  should  not  be  subjected 
to  any  unreasonable  restriction  in  this  regard.*' 
Counsel's  argument  did  not  proceed  outside  of  the 
latitude  thus  allowed. 
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It  is  said  that  it  was  errcr  in  the  trial  court  to  refuse 
to  allow  counsel  for  appellant  in  his  examination  of 
the  jury  three  peremptory  challenges.  At  the  tim^ 
of  empanelling  the  jury  there  were  two  defendants  and 
three  peremptory  challenges  were  allowed  the  defense. 
This  precise  question  has  been  settled  in  Schmidt  v. 
C.  &  N.  W.  Ey.,  83  111.  405.  and  Gordon  v.  City  of  Chi- 
cago, 201  HI.  623.  The  statute  on  this  subject  was  con- 
strued by  the  court  where  it  said,  in  Schmidt  v.  C.  & 
N.  W.  Ey.,  supra,  that  *Hhis  provision  has  been  in 
force  since  1827,  if  not  longer,  and  as  we  understand, 
during  all  that  time  it  has  been  the  general  practice, 
and  so  understood  by  the  entire  profession,  that  each 
side  to  the  case,  without  reference  to  the  number  of 
persons  in  each,  in  all  civil  cases,  has  but  three  per- 
emptory challenges,  and  this  is  true  whether  there  be 
one  or  a  number  of  persons  plamtiff  or  defendant.'* 
This  is  still  the  law. 

There  is  nothing  in  the  claim  that  the  damages  are 
excessive.  It  was  for  the  jury  to  assess  the  amount. 
They  did  so  within  the  limitations  of  the  statute. 

Deceased  left  a  widow  and  four  young  children.  He 
was  their  support.  He  was  an  industrious  workman, 
who  had  but  entered  the  last  decade  of  middle  life. 
There  is  nothing  in  the  record  to  show  that  he  was  not 
in  good  health,  and  had  a  reasonable  expectancy  of  life. 
The  whole  matter  of  the  amount  of  damages  to  be 
awarded  was  for  the  jury.  For  citation  of  authority  on 
this  point  we  refer  to  Chicago  City  Ey.  Co.  v.  Strong, 
administrator,  post,  p.  511.  These  decisions  control 
and  inhibit  our  interfering  with  the  award  of  damages 
made  by  the  jury. 

We  are  of  opinion  that  the  trial  was  fair,  and  that 
appellant's  rights  were  amply  protected,  and  that  none 
of  the  errors  on  this  record  are  well  assigned,  and  the 
judgment  of  the  Superior  Court  is  affirmed. 

Affirmed. 
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Chicago  City  Railway  Company  t.  Joseph    il.    Strong, 
Administrator. 

Gen.  No.  12.803. 

1.  Traction  company — degree  of  care  required  of.  The  degree 
of  care  required  of  a  traction  company  is  measured  by  the  known 
or  apparent  dangers  existing. 

2.  Wabnit^o — when  starting  of  street  car  without,  negligence. 
Where  a  street  car  has  stopped  at  an  unusual  and  dangerous  place, 
it  is  negligence  again  to  start  the  same  without  giving  a  warn 
ing  to  pedestrians  intending  to  cross  the  tracks,  or  who  were  upon 
the  tracks  in  the  act  of  crossing. 

3.  Verdict — when  not  excessive.  In  this  case  a  verdict  of 
$5,000  is  sustained  where  the  action  was  instituted  under  the  In- 
juries Act,  and  the  intestate  was  a  boy  of  the  age  of  six  years 
and  five  months  at  the  time  of  his  death. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act 
Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Arthur 
H.  Frost,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1905.    Affirmed.    Opinion  filed  November  15,  1906. 

Statement  by  the  Court.  This  action  is  prosecuted 
against  appellant  for  negligently  causing  the  death 
of  appellee's  intestate,  a  small  boy  of  the  immature 
age  of  six  years  and  five  months.  A  trial  in  the  Supe- 
rior Court  resulted  in  a  verdict  of  $5,000,  upon  which 
judgment  was  entered  after  the  overruling  of  the  usual 
motion  for  a  new  trial,  in  an  effort  to  reverse  which 
this  appeal  is  prosecuted,  and  while  we  find  thirty-two 
assignments  of  error  upon  the  record,  but  two  grounds 
are  relied  upon  and  argued  by  appellant  as  being  suf- 
ficient to  entitle  it  to  such  reversal.  These  grounds 
are:  First,  that  the  verdict  is  not  justified  by  the  evi- 
dence; and,  second,  that  the  verdict  is  excessive. 

The  deceased  on  October  10,  1902,  the  day  of  sus- 
taining the  injuries  from  which  he  died,  was  a  school 
boy  returning  from  the  school  which  he  regularly  at- 
tended, oi^e  block  east  of  State  street,  to  his  home  on 
LaSalle   street  about  midway  between  Fifty-second 
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and  Fifty-third  streets,  and  three  blocks  west  of  State 
street.  He  must  necessarily,  in  going  to  his  home 
from  school,  cross  the  car  tracks  in  State  street  in  the 
vicinity  of  the  place  of  the  accident.  There  are  double 
tracks  in  this  part  of  State  street,  upon  which  cars  of 
appellant  are  operated  to  the  north  and  south,  and  be- 
tween Fifty-second  and  Fifty-third  streets  on  the  east 
side  of  State  street  was  situated  a  power  house,- in 
which  the  machinery  constituting  the  propelling  power 
of  the  cars  was  contained.  From  the  north  side  of 
this  power  house  was  a  switch  track  curving  to  the 
northeast,  connecting  with  the  east  or  north-bound 
main  track  on  State  street.  Continuing  from  this 
switch  track,  and  between  75  and  100  feet  north  of  the 
power  house,  was  a  cross-over  switch,  the  north  end 
being  on  the  east-bound  and  the  south  end  on  the 
south-bound  of  the  two  main  tracks.  This  situation 
made  the  switching  of  cars  possible  from  the  power 
house  either  to  the  north  or  south-bound  tracks,  and 
from  those  tracks  into  the  power  house,  and  these 
switches  were  so  used.  At  the  time  of  the  accident  a 
train  consisting  of  a  trolley  car  and  two  box.  cars 
loaded  with  cinders  backed  out  of  the  power  house  by 
means  of  the  switches,  their  destination  being  a  point 
south  of  the  power  house  at  Seventy-seventh  street 
and  Vincennes  road.  These  cars  stopped  on  coming 
out  of  the  power  house  before  reaching  the  south- 
bound track  for  the  purpose,  it  would  seem,  of  having 
the  trolley  pole  adjusted,  which  duty  the  conductor 
performed.  The  deceased  was  on  the  sidewalk,  or  on 
a  manhole  east  of  the  tracks,  at  the  time  the  cars 
stopped,  as  claimed  by  appellee,  which  claim  is  sup- 
ported by  proof.  There  were  no  conductors  or  em- 
ployes on  the  cinder  cars.  The  motorman  was  on  the 
north  end  of  the  trolley  car,  which  was  the  south  car 
of  the  three  as  it  backed  out  of  the  power  house  to  the 
north.  While  the  cars  were  stationary  the  Gordon  boy 
started  to  cross  in  front  of  the  cars  in  an  effort  to  get 
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to  the  west  side  of  State  street,  when,  without  any  ring- 
ing of  the  bell  or  the  giving  of  any  warning  signal,  and 
immediately  upon  the  replacing  of  the  trolley  pole,  and 
at  the  verbal  direction  of  the  conductor,  the  motorman 
started  the  train,  which  struck  the  deceased,  inflicting 
injuries  which  resulted  in  his  death. 

It  is  undisputed  that  this  train  was  backing  out  of 
the  power  house  going  north  across  the  switches  for 
the  purpose  of  getting  upon  the  south-bound  track 
preparatory  to  the  making  of  its  intended  trip  south, 
and  that  at  the  time  of  the  accident  the  trolley  car  was 
in  the  rear  of  the  train  and  a  cinder  car  to  the  front, 
the  latter  of  which  struck  the  deceased.  Appellant 
contends  that  at  the  time  of  the  accident  the  boy  was 
in  front  of  the  train  between  the  rails  of  the  track  upon 
which  the  train  was  standing,  attempting  to  get  on  or 
meddle  with  the  north  cinder  car,  and  in  a  position 
from  which  he  could  not  be  seen  by  any  person  on  the 
car,  and  produced  witnesses  who  gave  testimony  tend- 
ing to  substantiate  such  contention. 

William  J.  Hynes,  Samuel  S.  Page  and  Watson  J. 
Febby,  for  appellant:  Mason  B.  Stabbing,  of  counsel. 

James  C  McShane,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

It  is  .beyond  dispute  that  deceased  was  of  ordinary 
intelligence  for  a  boy  of  his  tender  years,  and  that  he 
was  well  informed  of  the  environing  conditions  at  the 
place  of  the  accident,  and  had  daily  crossed  at  or  near 
this  place  during  the  terms  of  school  for  about  two 
years  previous  to  his  death.  It  must  not  be  lost  sight 
of,  in  weighing  the  evidence,  that  the  boy  was  in  the 
beaten  path  which  led  from  the  school  he  was  attend- 
ing to  his  home,  and  that  it  was  in  the  orderly  way  of 
his  return  to  his  home  after  school  adjourned  for  the 
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afternoon  session  that  he  was  at  the  scene  which  ter- 
minated his  brief  earthly  career. 

It  is  said  in  appellant's  brief  (p.  8) :  "We  take  it 
that  the  law. is  too  well  settled  to  be  the  subject  of  con- 
troversy, that  the  same  degree  of  care  is  not  demanded 
in  the  operation  of  street  cars  between  intersecting 
streets  as  is  required  at  street  crossings. '^  If  we 
should  give  credence  to  this  legal  proposition,  it  is  ap- 
parently inapplicable  to  the  admitted  condition  which 
prevailed  at  the  place  of  the  accident.  The  legal  obli- 
gation announced  in  C.  0.  By.  Co.  v.  Tuohy,  196  111. 
410,  minimizing  the  degree  of  care  imposed  upon  those 
in  charge  of  cars  under  the  conditions  existing  in  that 
case  by  parity  of  reasoning  as  applied  to  the  con- 
ditions at  the  place  of  the  accident  in  this  case,  im- 
posed upon  all  engaged  in  the  moving  of  cars  to  or 
from  the  power  house  the  highest  degree  of  care. 
The  degree  of  care  which  the  law  imposes  is  measured 
by  the  known  or  apparent  dangers  confronted.  The 
place  of  this  occurrence  was  fraught  with  much  danger 
to  pedestrians.  The  cars  going  into  and  coming  out 
of  this  power  house  when  bound  south  must  proceed 
in  a  contrary  direction  in  order  to  gain  the  track  on 
which  south-bound  trains  are  run.  This  requires  care 
upon  the  part  of  pedestrians  to  avoid  collisions  with 
cars  while  on  the  switch  and  proceeding  towards 
the  south-bound  track,  and  equally  demands  upon 
those  operating  the  cars  at  such  times  the  greatest 
vigilance  to  avoid  running  down  pedestrians  who  have 
a  legal  right  there  to  cross  the  tracks.  It  may  well  be 
confusing  to  adult  pedestrians  coming  in  contact  with 
cars  so  operated  from  this  power  house,  and  neces- 
sarily more  so  to  those  of  immature  years. 

There  is  satisfactory  evidence  in  this  record  to  re- 
but the  contention  that  deceased  was  upon  the  tracks 
attempting  to  get  upon  the  north  cinder  car  or  meddle 
with  it,  and  an  abundance  of  credible  testimony  sus- 
taining the  theory  that  the  deceased  was  either  on  the 
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sidewalk  or  the  manhole  east  of  the  tracks  and  started 
to  cross  in  front  of  the  train  at  the  time  it  was  not  in 
motion,  and  was  overtaken  and  crushed  by  it  because 
of  its  suddenly  being  started  without  notice  or  warning 
of  any  kind  to  apprise  the  boy  of  the  intention  of 
those  operating  the  train,  after  bringing  it  to  a  stand- 
still, to  again  start  it.  One  of  more  mature  years  than 
the  boy  was  might,  in  the  same  condition,  while  in  the 
exercise  of  ordinary  care  for  his  own  safety,  have  been 
likewise  deceived  and  thereby  lured  to  his  own  destruc- 
tion. The  jury  were  justified  in  giving  credence  to 
the  testimony  of  appellee's  witnesses,  Lomax,  Benson 
and  Scott,  whose  evidence  fairly  sustains  the  conten- 
tions that  when  deceased  started  to  cross  the  tracks 
he  was  on  the  sidewalk  or  manhole,  that  the  train  was 
not  moving,  but  standing  still,  that  it  started  without 
ringing  the  bell  or  giving  any  warning  of  intention 
to  proceed,  and  that  the  train  did  not  commence  to 
move  again  until  after  deceased  had  started  on  a  run 
to  cross  the  tracks  in  front  of  it,  and  that  he  was 
struck  down  by  the  north  cinder  car  before  he  could 
clear  the  track.  These  questions  were  for  the  jury, 
and  there  being  a  conflict  in  the  testimony,  it  was  their 
duty  to  decide. 

It  is  not  disputed  that  there  was  no  ** lookout'^  on 
the  north  cinder  car.  The  position  of  the  motorman 
rendered  him  incapable  of  seeing  a  person  who  might 
be  crossing  the  tracks  in  front  of  his  train.  From  the 
sudden  action  in  starting  the  car  after  adjusting  the 
trolley  pole  by  the  conductor,  it  is  evident  he  did  not 
look  for  pedestrians  before  giving  the  word  to  start; 
At  this  dangerous  place,  taking  into  consideration  the 
stopping  of  the  train  at  an  unusual  place,  it  was  negli- 
gence to  again  start  the  train  without  giving  a  pre- 
monitory warning  so  that  pedestrians  intending  to 
cross  the  tracks  might  stop,  or,  being  on  the  track  in 
the  act  of  crossing,  might  have  an  opportunity  to  avoid 
the  danger  of  accident.  It  was  negligence  in  not  hav- 
ing a  *4ookouf  on  the  north  cinder  car. 
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The  rule  as  to  what  constitutes  negligence  is  defined 
in  P.  F.  &  W.  Ey.  Co.  v.  Callaghan,  157  111.  406,  as  being 
*'the  omission  to  do  something  which  a  reasonable 
man,  guided  by  those  ordinary  considerations  which 
ordinarily  regulate  human  aflFairs,  would  do,  or  the 
doing  of  something  which  a  prudent  and  reasonable 
man  would  not  do.'^  This  rule  as  applied  to  this  case 
demanded  that  before  again  starting  the  train  suf- 
ficient warning  should  have  been  given  so  that  persons 
intending  to  cross  the  tracks  in  front  of  the  train 
might  desist,  and  those  persons  who  were  lured  upon 
the  track  in  an  attempt  to  cross  while  the  train  was  at 
a  standstill,  might  have  the  chance  either  to  pass  over 
or  retrace  their  steps  before  being  overtaken  by  the 
train ;  that  the  train  should  not  have  been  again  started 
until  those  in  charge  of  it  had  used  reasonable  dili- 
gence to  ascertain  that  the  track  Was  clear  of  pedes- 
trians, and  that  there  was  no  apparent  danger  of  run- 
ning into  any  one,  before  starting  the  train. 

We  are  impelled  to  the  conclusion  that  the  deceased 
started  to  cross  the  tracks  in  front  of  this  train  while 
it  was  at  a  standstill,  and  he  had  the  right  to  assume  it 
would  not  again  be  started  until  due  warning  had  been 
given,  and  that  in  attempting  to  so  cross  deceased  was 
not  guilty  of  contributory  negligence,  but  was  in  the 
exercise  of  due  and  ordinary  care  for  his  own  safety 
for  one  of  his  years. 

The  assessing  of  damages  in  this  class  of  cases  is 
not  free  from  diflSculty  and  some  uncertainty.  It  has 
been  decided  that  such  damages  cannot  be  limited  by 
any  fixed  rules  and  must  be  left  largely  to  the  sound 
discretion  of  the  jury.  C.  &  A.  Ey.  v.  Shannon,  43  HI. 
338.  The  amount  of  recovery  in  this  case  is  the  max- 
imum allowed  by  law  at  the  time  the  boy  died.  He  was 
an  ordinary  bright  boy,  but  too  young  to  judge  of  his 
final  attainments  in  the  ** battle  of  life.''  He  was  an 
American  youth  and  every  ambition  of  life  was  open 
to  him,  and  fame  and  distinction  and  high  place,  in 
this  free  republic,  were  not  barred  to  him.    The  coun- 
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try's  history  is  replete  with  names  which  shine  lumin- 
ous upon  the  scroll  of  fame  who  climbed  the  giddy 
heights  of  prominence  and  usefulness  as  the  reward 
of  strenuous  and  patriotic  endeavor  from  as  huml/lo 
a  station  in  life  as  that  to  which  the  deceased  was  bom. 
What  comfort  and  financial  support  he  might  have 
been  to  his  next  of  kin  we  can  never  know.    What  sor- 
row or  charge  upon  them  he  might  have  become  is 
equally  denied.    He  who  was  the  tanner's  son  lived  to 
make  that  father  a  post-master  and  many  snug  and 
lucrative  offices  were  bestowed  upon  many  of  his  kin. 
Therefore  no  one  may  know  what  actual  damage  the 
next  of  kin  have  suffered,  and  there  being  no  class  dis- 
tinction or  advantage  of  heredity  here,  all  are  on  an 
equal  plane,  and  the  damages  must  be    admeasured 
within  the  limitations  of  the  statute,  and  of  necessity 
what  the  amount  shall  be,  largely  rests  in  the  discretion 
of  the  jury.    There  is  nothing  in  this  record  affecting 
the  presumption  that  the  deceased  had  the  ordinary  ex- 
pectation of  life.    He  was  an  ordinary  healthy  child 
with  the  usual  bright  mental  faculities  of  a  boy  of  his 
years.    This  is  the  concensus  of  the  opinion  of  appel- 
lee's witnesses,  who  had  the  advantage  of  close  asso- 
ciation with  the  deceased  all  his  brief  career. 

It  is  true  that  many  cases  in  the  earlier  history  of 
our  courts  have  held  even  $3,500  to  be  excessive  for 
negligently  causing  the  death-  of  a  child,  and  yet  there 
are  many  later  cases  where  the  maximum  award  has 
been  sustained.  In  B.  &  0.  S.  W.  Ey.  v.  Then,  159  111. 
535,  in  discussing  the  statute  the  court  said:  **How 
this  pecuniary  damage  is  to  be  measured — in  other 
words,  what  is  to  be  the  amount  of  the  verdict — ^must 
be  largely  left — within  the  limits  of  the  statute — to 
the  discretion  of  the  jury.  The  legislature  has  used 
language  which  seems  to  recognize  the  difficulty  of 
exact  measurement  and  commits  the  question  espe- 
cially to  the  finding  of  the  jury." 

In  U.  S.  Brewing  Co.  v.  Stoltenberg,  211  111.  531, 
afl&rming  113  111.  App.  435,  which  sustained  a  $5,000 
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verdict  in  the  case  of  a  child  four  and  one-half  years 
of  age,  it  was  said:  **The  final  contention  of  appellant 
is  that  the  verdict  is  excessive.  The  trial  was  a  fair 
one.  We  find  no  reversible  error  in  the  admission  or 
in  the  rejection  of  testimony.  The  jury  were  fully 
and  properly  instructed  as  to  the  law  of  the  case.  The 
statute  by  express  words  commits  the  question  of  what 
is  a  just  and  fair  compensation  to  the  jury.  There  is 
nothing  in  the  record  to  show  that  they  were  influenced 
by  passion  or  prejudice,  or  by  any  other  improper 
motive.  The  amount  found  is  within  the  limit  of  re- 
covery authorized  by  the  statute  which  creates  the 
cause  of  action.  In  this  state  of  the  case  we  Are  com- 
mitted to  the  doctrine  that  we  will  not  interfere  with 
the  verdict  upon  the  sole  ground  that  it  is  excessive. 
C,  &  A.  Ey.  Co.  V.  Kelly,  28  DL  App.  655;  West  Chi- 
cago St.  Ey.  Co.  V.  Stoltenberg,  62  111.  App.  420;  Cicero 
&  Proviso  St.  Ey.  Co.  v.  Boyd,  95  111.  App.  514.  The 
judgment  of  the  Circuit  Court  is  affirmed. '* 

And  in  Cicero  &  Proviso  St.  Ej .  Co.  v.  Boyd,  95  HI. 
App.  510,  wherein  an  award  of  $o,000  was  upheld  for 
causing  the  death  of  a  seven  year  and  nine  months  old 
boy,  the  court  said:  **It  is  also  said  that  the  judg- 
ment is  excessive,  but  we  are  unable  to  say  this  is  so. 
Numerous  cases  are  cited  on  this  point,  both  by  ap- 
pellant and  appellee,  none  of  which  are,  however,  con- 
trolling, because  of  the  difference  in  their  facts  and 
circumstances  from  the  case  at  bar.  No  complaint  is 
made  that  the  trial  was  other  than  fair,  or  that  the  jury 
was  influenced  by  any  improper  motives,  and  we  there- 
fore think,  in  view  of  the  statute  which,  in  the  first  in- 
stance at  least,  commits  to  the  jury  the  question  of 
what  is  a  just  and  fair  compensation  in  cases  of  this 
nature,  we  should  not  interfere  with  the  judgment  be- 
cause of  its  amount.  ^^ 

In  C.  &  G.  W.  Ey.  Co.  v.  Eoot.  106  HI.  App.  164,  a 
$5,000  verdict  was  sustained  in  the  case  of  a  twelve 
year  old  girl;  and  in  I.  C.  E.  E.  v.  Johnson,  123  HI. 
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App.  300,  a  $5,000  verdict  in  the  case  of  a  twelve  year 
old  boy  was  sustained,  and  also  a  similar  verdict  as  to 
amount  in  West  Chicago  Street  By.  Co.  v.  Stoltenberg, 
62  HI.  App.  420,  involving  the  death  of  a  nine  year  old 
boy. 

We  refuse  to  hold  the  judgment  of  $5,000  in  this  case 
excessive,  relying  for  this  conclusion  upon  the  law  an- 
nounced in  the  cases  last  cited,  being  of  the  opinion 
that  they  are  decisive  of  our  duty  here. 

After  a  careful  perusal  of  the  record  we  do  not  find 
any  reversible  error,  and  the  judgment  of  the  Su- 
perior Court  is  aflSirmed. 


Chicago  UhIou  Traction  Company  y.  James  C.  Daly. 

Gen.  No.  12.810. 

1.  Negligence — when  failure  to  ring  tell  or  noymA  tohistle  not. 
It  is  not  negligence  to  fail  tx)  ring  a  bell  or  to  sound  a  whistle 
where  the  ringing  of  the  bell  or  the  sounding  of  the  whstle  would 
not  have  prevented  the  injury  which  ensued. 

2.  Res  gestae — what  not  part  of.  The  statement  of  a  motor- 
man  made  after  an  accident  and  at  a  place  different  from  the  im- 
mediate scene  thereof,  is  not  a  part  of  the  res  gestae. 

3.  Evidence — when  admission  of  erroneous,  though  afterwards 
stricken  out,  ground  for  reversal.  A  party  Is  entitled  to  a  cor- 
rect ruling  upon  his  objection  to  evidence  at  the  time  the  objec- 
tion is  made,  and  where,  over  an  objection  and  exception,  incom- 
petent evidence  of  a  highly  important  character  is  admitted,  the 
resulting  prejudice  Is  not  cured  by  a  subsequent  striking  of  such 
evidence. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Charles  M.  Walkeb,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1905.  Reversed 
and  remanded.    Opinion  filed  November  15,  1906. 

John  A.  Eosb  and  Albebt  M.  Cboss,  for  appellant; 
W.  W.  GuBLBY,  of  counsel. 

M.  H*  HoEY,  for  appellee. 
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Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

The  declaration  in  this  case  charges  the  defendant 
with  negligence  in  so  negligently  and  improperly  man- 
aging the  car  in  question  that  it  ran  and  struck  with 
great  force  against  the  wagon  of  plaintiff,  whereby  he 
was  thrown  therefrom  with  great  force  and  violence 
upon  the  ground;  that  the  car  was  driven  at  a  high,  fast 
and  dangerous  rate  of  speed,  contrary  to  the  city  ordi- 
nance, and  negligently  failing  to  ring  any  bell  or  gong 
before  going  on  the  crossing  where  the  accident  oc- 
curred, and  in  allowing  the  brake  to  get  and  remain  out 
of  order  so  that  the  servants  in  charge  of  the  car  could 
neither  stop  or  control  it ;  from  which  failures  of  duty 
on  the  part  of  defendant,  it  is  charged,  resulted  the  in- 
juries which  plaintiff  complains  of  and  demands  dam- 
ages in  compensation.  To  this  declaration  defendant 
interposed  the  plea  of  the  general  issue. 

The  collision  and  injuries  complained  of  occurred 
and  were  suffered  about  nine  o'clock  in  the  morning  of 
August  29, 1902,  at  the  intersection  of  Montrose  avenue 
and  Clark  street,  Chicago.  The  plaintiff  owned  and 
operated  a  sprinkling  wagon,  and  just  prior  to  the  ac- 
cident had  filled  the  tub  on  his  wagon,  with  water  at 
a  city  hydrant  at  the  northwest  corner  of  Montrose 
avenue  and  Clark  street.  His  team  was  faciug  to  the 
west,  when  he  mounted  to  the  driver's  seat,  turned  his 
team  toward  the  east  and  started  to  drive  them  east 
across  the  track  on  Clark  street  where  Montrose 
avenue  crosses  it.  Plaintiff  saw  the  car  approaching 
on  the  east  or  north-bound  track  when  it  was  about 
300  feet  south  of  the  crossing.  At  this  time  he  car- 
ried a  load  weighing  in  excess  of  three  tons,  and  when 
he  first  saw  the  car  he  was. west  of  the  west  or  south- 
bound track,  upon  which  he  drove  his  team,  after  which 
he  again  looked  for  the  car  and  found  it  rapidly  near- 
ing  him  from  a  distance  of  about  eighty  feet.  Notwith- 
standing this  situation,  one  fraught  with  imminent 
danger,  he  drove  upon  the  east  track  in  front  of  the 
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car,  expecting,  as  he  says,  that  it  would  stop.  In  this 
he  was  disappointed,  and  before  he  could  clear  his 
wagon  of  the  crossing  the  impact  came,  his  wagon  was 
smashed  and  he,  with  much  force,  was  thrown  upon 
the  ground  and  severely  injured,  as  he  claims. 

Defendant,  relying  upon  its  claimed  right  to  have  the 
jury  peremptorily  instructed,  in  this  state  of  the  evi- 
dence, to  find  a  verdict  in  its  favor,  after  tendering  the 
usual  motion  and  iustruction  in  due  form,  refused 
on  the  court  decliaing  to  take  away  from  the  jury  the 
question  of  fact  involved  in  the  evidence  then  before 
them,  to  offer  evidence  to  support  its  plea.  The  jury, 
after  having  been  instructed  by  the  court  at  the  re- 
quest of  both  parties,  rendered  a  verdict  assessing 
plaintiff's  damages  at  $2,300,  and  after  overruling  a 
motion  for  a  new  trial  and  in  arrest  of  judgment,  the 
court  gave  judgment  upon  the  verdict.  The  defendant 
prosecutes  this  appeal  and  assigns  many  reasons  why 
the  judgment  should  be  reversed,  but  urges  upon  our 
consideration  only  four,  viz.:  Error  in  refusing  the 
peremptory  instruction  requested,  and  in  giving  first 
instruction  proffered  by  plaintiff,  erroneous  rulings  of 
the  trial  court  on  the  evidence,  and  that  the  damages 
are  excessive. 

In  the  view  we  take  it  will  be  unnecessary  to  review 
in  this  opinion  the  errors  firstly  and  lastly  urged  upon 
our  attention,  as  this  appeal  must  be  decided  on  the 
solution  of  the  errors  alleged  to  have  been  committed 
in  the  giving  of  plaintiff's  first  instruction  and  in  the 
trial  court's  rulings  upon  the  evidence. 

An  examination  of  the  declaration  and  its  averements 
of  negligence  discloses  that  plaintiff  predicated  his 
right  to  recover  on  the  negligent  operation  of  the  car, 
among  other  acts  of  negligence  charged.  This  was 
therefore  one  of  the  issues  in  the  case,  and  we  are 
unable  to  say  that  it  is  not  fairly  presented  in  the 
instruf5tion  numbered  one,  but  on  the  contrary  regard 
it  as  not  open  to  the  criticism  made  by  defendant. 

The  admission  of  evidence  that  neither  bell  nor  gong 
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TV'as  rang  at  the  approach  of  the  car  toward  the  cross- 
ing, the  scene  of  the  accident,  against  the  objection 
of  defendant,  was,  in  view  of  the  conceded  condition 
of  the  surroundings  at  and  immediately  preceding  the 
impact  between  the  car  and  the  sprinkling  wagon,  re- 
versible error.  The  object  of  ringing  a  bell  is  to  give 
warning  of  the  approach  of  a  car.  A  failure  so  to  do, 
resulting  in  an  accident,  where  the  injured  party  did 
not  see  the  car  in  time  to  avoid  it,  and  who  would  have 
had  an  opportunity  to  do  so  if  the  warning  bell  had 
been  rung,  and  the  other  party  was  not  guilty  of  any 
negligence  contributing  to  the  injury,  would  uncontra- 
dicted, be  prima  facie  evidence  of  negligence.  It  is 
beside  the  question  here  whether  a  bell  or  gong  was' 
rung.  It  is  immaterial,  for  it  would  have  been  no  aid 
to  plaintiff,  or  a  means  by  which  he  could  have  avoided 
the  collision.  It  would  not  have  furnished  him  any 
information  as  a  guide  to  his  conduct  which  he  did  not 
possess  regardless  of  the  ringing  of  the  bell,  for  he 
admits  he  saw  the  car  when  it  was  300  feet  south  of 
the  place  over  which  he  attempted  to  drive  in  front 
of  it  while  it  was  swiftly  moving.  We  cannot  say  but 
what  the  jury  was  influenced  by  this  erroneous  evidence 
in  solving  the  question  of  plaintiff's  due  care  and  the 
defendant's  negligence  in  arriving  at  their  verdict.  If 
the  jury  were  so  influenced,  and  such  evidence  was  a 
factor  in  producing  the  verdict  they  rendered,  then 
defendant's  rights  have  not  been  sufficiently  safe- 
guarded in  this  particular  by  the  failure  of  the  trial 
court  to  give  effect  to  an  essential  rule  of  law  which 
defendant  had  a  right  to  invoke  in  the  protection  of 
its  interests  involved. 

Plaintiff  was  permitted,  contrary  to  the  objection 
of  defendant,  to  detail  to  the  jury  a  statement  made  by 
the  motorman  of  the  colliding  car  to  him  near  the  scene 
of  the  accident  about  five  minutes  after  its  occurrence, 
to  the  effect  that  the  accident  was  not  his  fault,  but  the 
fault  of  the  brakes,  which  did  not  work,  and  that  he 
would  probably  lose  his  job.    This  testimony  was  given 
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at  the  morning  session  of  the  court.  In  the  afternoon 
of  the  same  day,  and  after  several  other  witnesses  had 
given  their  testimony,  counsel  for  defendant  made  a 
motion  to  exclude  this  statement  of  the  motorman,  say- 
ing: **I  wish  to  address  myself  a  moment  to  a  motion 
in  connection  with  some  evidence  that  was  given  this 
morning.  I  move  to  strike  out  as  not  being  a  part  of 
the  res  gestae,  the  conversation  related  by  Mr.  Daly 
upon  the  stand  between  himself  and  the  motorman  over 
at  the  northeast .  comer  of  Montrose  boulevard  and 
North  Clark  street  about  five  minutes  after,  the  acci- 
dent occurred.  I  move  to  strike  these  conversations 
out. '  ^  The  court  in  ruling  used  the  following  language : 
*'They  may  go  out.''  This  was  all  that  was  said  by 
the  court  in  excluding  the  motorman 's  statement,  and 
no  instruction  was  given  by  the  court  as  to  the  legal 
effect  of  striking  out  evidence  heard  by  the  jury  and 
afterwards  stricken  out  by  order  of  the  court.  No 
controversy  over  the  action  of  the  court  in  so  striking 
out  the  motorman 's  statements  exists.  It  stands  con- 
ceded on  this  record  that  such  action  of  the  trial  judge 
was  in  consonance  with  the  rules  of  evidence.  But  it 
is  insisted  with  much  force  that  the  failure  of  the  court 
to  sustain  the  objection  to  the  questions,  the  answers 
to  which  resulted  in  the  motorman 's  statement  being 
given  in  evidence  before  the  jury,  and  its  being  allowed 
to  remain  in  the  record  so  long  a  time  before  its  ulti- 
mate exclusion,  without  sufficient  comment  by  the  court 
or  the  giving  of  an  instruction  explaining  to  the  jury 
the  legal  effect  of  the  striking  of  such  statement  from 
the  record,  worked  a  prejudicial  injustice  to  defendant 
which  materially  affected  the  jury  in  their  deliberations 
and  influenced  them  improperly  in  arriving  at  the  ver- 
dict they  rendered.  There  is  much  in  this  position 
which  appeals  to  us  as  being  well  taken.  It  cannot  be 
gainsaid  that  the  evidence  is,  to  say  the  least,  embar- 
rassing upon  the  primal  question  of  whether  or  not 
plaintiff  was  in  the  exercise  of  due  care  for  his  own 
safety  at  the  time  of  the  collision.    He  was  well  ao- 
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quainted  with  the  locality  of  the  occurrence;  he  not 
only  knew  of  the  running  of  the  cars,  but  he  saw  the 
colliding  car  first  when  it  was  three  hundred  feet  dis- 
tant from  the  point  of  contact  with  his  wagon,  and 
before  he  drove  onto  the  north-bound  track  again  saw 
the  car  when  it  was  only  eighty  feet  away.  One  rea- 
son he  assigns  for  proceeding  to  drive  in  front  of  the 
car  while  it  was  in  motion  is,  **he  thought  it  would 
stop,"  and  it  is  self-evident  his  mind  being  in  such  a 
condition  that  his  judgment  must  have  been,  if  it  did 
not  stop  he  was  in  danger  of  colliding  with  it.  There 
is  ample  authority  to  support  this  reasoning. 

In  Smith  v.  Chicago  Gen.  Ey.  Co.,  86  111.  App.  647, 
on  p.  649,  it  is  said:  **The  plaintiff  saw  the  car  com- 
ing at  a  high  rate  of  speed,  and  the  legitimate  infer- 
ence is  that  he  knew  he  could  not  cross  the  tracks  with- 
out being  struck  by  the  car  unless  it  should  be  stopped 
or  slackened  in  speed,  and  so  knowing  he  deliberately 
took  the  chances." 

Mrs.  Griffin,  plaintiff's  witness,  testified  (B.  p.  101) : 
**WTien  I  first  saw  the  wagon  coming  Mr.  Daly  was 
within  a  couple  of  yards  probably  of  the  west  track. 
I  saw  the  car  didn't  break  and  I  hollered,  'Daly,  stop' 
or  'Daly,  hurry  up,'  or  something  like  that,  and  then 
he  hollered  'stop'  and  by  that  time  they  had  got  almost 
up  to  him."  What  was  evident  to  Mrs.  Griffin  was 
equally  apparent  to  plaintiff,  and  if  there  was  any 
doubt  about  his  full  apprehension  of  the  situation,  his 
own  testimony  and  his  action  in  hallooing  "stop"  at 
the  time  he  did  and  in  the  situation  he  then  was  dispels 
it. 

The  fact  as  to  whether  or  not  plaintiff  was  guilty  of 
contributory  negligence  must  be  determined  from  his 
actions,  knowledge  of  surrounding  conditions,  what  he 
actually  observed  as  to  the  motions  of  the  colliding 
car  at  and  immediately  preceding  the  accident,  and 
these  are  for  the  jury  to  determine,  and  the  peremp- 
tory instruction  asked  was  properly  refused. 

.The  statement  of  the  motorman  made  at  the  time  it 
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was,  after  and  away  from  the  immediate  scene  of  the 
accident,  does  not  come  within  that  class  of  statements 
permissible  as  being  made  spontaneously  at  the  time 
and  place  of  the  occurrence  involved  in  the  litigation. 
As  said  in  Chicago  W.  D.  Ey.  Co.  v.  Becker,  128 
m.  545:  **The  declarations  were  not  a  part  of  the  res 
gestae.  They  were  not  made  at  the  time  of  the  accident, 
nor  did  they  explain  or  characterize  the  maimer  in 
which  the  accident  occurred.  They  were  not  concur- 
rent with  the  injury,  not  uttered  contemporaneously 
with  it,  so  as  to  be  regarded  as  a  part  of  the  principal 
transaction.'^ 

In  Williamson  v.  Cambridge  E.  E.  Co.,  144  Mass. 
148,  plaintiff  on  the  trial  tendered  as  evidence  a  state- 
ment made  to  her  by  the  conductor  immediately  after 
the  accident,  that  the  accident  resulted  from  his  fault, 
an  objection  interposed  by  defendant  was  sustained, 
and  the  jury  rendering  a  verdict  for  defendant,  this 
ruling  of  the  court  on  plaintiff's  appeal  was  assigned 
as  error.  The  ruling  was  upheld  and  the  judgment  af- 
firmed. In  Chicago  City  Ey.  Co.  v.  Uhter,  212  111.  174, 
it  was  held  that  **an  act  or  declaration  can  only  be 
considered  as  a  part  of  the  res  gestae  when  it  illus- 
trates, explains  or  interprets  other  parts  of  the  trans- 
action of  which  it  is  itself  a  part.  *  *  *  That 
which  occurs  before  or  after  the  act  is  done  is  not  a 
part  of  the  res  gestae  although  the  interval  of  separa- 
tion is  very  brief."  Pennsylvania  Co.  v.  McCaffrey, 
173  111.  169. 

The  expunged  testimony  bore  forcibly  upon  the  vital 
issue  in  the  case,  and  it  was  highly  important  to  the 
defense  that  its  objection  to  such  improper  evidence 
should  have  been  promptly  sustained.  It  was  entitled 
to  a  correct  ruling  upon  a  matter  of  so  much  impor- 
tance to  its  defense  and  to  be  protected  from  the  admis- 
sion even  temporarily  of  evidence  of  such  moment. 

The  rule  applicable  to  this  case  is  well  stated  in  C. 
&  E.  I.  E.  E,  Co.  V.  Donworth,  203  111.  192,  that  ''Where 
the  evidence  upon  which  the  recovery  of  a  judgment 
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is  sought  is  slight  or  doubtful,  the  rulings  of  the 
court  upon  questions  of  the  admissibility  of  evidence 
will  be  strictly  scrutinized  by  a  court  of  review,  and 
the  judgment  reversed  if  any  inaccuracy  has  occurred 
in  such  rulings  which  may  have  operated  to  the  preju- 
dice of  the  losing  party.  This  is  a  familiar  rule,  which 
has  been  often  repeated  in  this  court." 

While  ordinarily  the  rule  governing  the  exclusion  of 
testimony  heard  by  the  jury  over  an  objection  is  that 
evidence  stricken  out  by  order  of  the  court  will  be 
treated  as  though  it  had  not  been  given  and  the  jury  as 
not  having  heard  it,  in  other  words,  regarded  as  en- 
tirely eliminated  from  the  record  for  all  pu^rposes,  still 
it  has  its  exceptions,  and  this  case  falls  within  the  ex- 
ception and  within  the  ruling  in  C.  &  E.  I.  B.  B.  v.  Don- 
worth,  supra,  and  Fairbanks  v.  Nicolai,  167  HI.  242, 
and  many  other  cases. 

It  was  incumbent  upon  the  trial  court  in  striking  out 
the  testimony  as  to  the  statement  of  the  motorman  to 
have  impressed  upon  the  jury  the  necessity  of  their 
disregarding  it,  and  to  be  uninfluenced  by  reason  of 
having  heard  such  statement  by  an  appropriate  in- 
struction to  that  effect.  This  was  not  done,  and  we  can 
see  in  the  condition  of  this  record  that  such  statement 
may  have  had  a  controlling  influence  upon  the  jury  in 
arriving  at  their  verdict.  It  is  not  at  all  free  from 
doubt  that  had  such  an  instruction  been  given,  it  would 
have  proven  sufficient  to  remove  the  impression  cre- 
ated upon  the  jury  or  cure  the  error  committed  in  not 
sustaining  the  objections  to  the  questions  which 
brought  it  forth. 

It  is  held  in  E.  E.  Co.  v.  Winslow,  66  HI.  219,  and 
Lycoming  v.  Eubin,  79  111.  402,  that  *' Where  improper 
evidence  is  permitted  to  go  to  the  jury  against  objec- 
tion, the  mischief  cannot  be  remedied  by  afterwards 
instructing  the  jury  to  disregard  it.  It  is  not  easy  to 
remove  from  the  minds  of  the  jury,  by  instructions, 
impressions  produced  by  improper  testimony.     The 
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inevitable  tendency  of  such  evidence,  in  doubtful  cases, 
is  to  mislead. 

For  the  erroneous  admission  and  rulings,  in  the  evi- 
dence above  recited,  the  judgment  of  the  Circuit  Court 
is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


E.  B.Bobinson  t.  The  People  of  the  State  of  Illinois. 

G«ii.  No.  12,852. 

1.  Contempt  proceeding — in  ivhat  name  appeal  may  "be  per- 
fected in.  An  appeal  taken  from  an  order  committing  for  con- 
tempt for  failure  to  comply  with  a  civil  order  may  be  perfected 
in  the  name  of  the  original  cause  In  which  the  order  disobeyed 
was  entered,  or  in  the  name  of  the  person  committed  against 
the  people. 

2.  Contempt  pboceeding — practice  to  he  followed  to  compel 
obedience  to  dvil  orders.  If  a  rule  has  been  entered  to  show  cause 
why  an  assignment  should  not  be  made,  the  next  order  of  proceed- 
ing  is  to  enter  an  order  requiring  the  making  of  such  assign- 
ment, and  it  is  error  to  commit  without  affording  an  opportunity 
of  oompliance. 

Contempt  proceeding.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Julian  W.  Mack,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1905.  ReVersed  and  remanded. 
Opinion  filed  November  15,  1906. 

J.  Gray  Lucas  and  James  S.  Nelson,  for  appellant. 

No  appearance  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court 
committing  appellant  to  the  common  jail  of  Cook 
County,  there  to  remain  until  he  execute  an  assign- 
ment of  certain  letters  patent  to  the  receiver  appointed 
for  his  estate  in  the  case  of  White  v.  appellant  Robin- 
son, or  until  the  lapse  of  six  months.     The  commit- 
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ment  is  for  a  contempt  of  court  in  failing  to  comply 
with  an  order  to  assign. 

The  only  appearance  here  on  the  part  of  The  People 
is  a  motion  to  dismiss  the  appeal  as  not  being  entitled 
in  the  cause  in  which  the  order  appealed  from  was 
entered,  and  Barclay  v.  The  People,  69  111.  App.  517,  is 
cited  as  conclusive  of  the  question  thus  raised.  The 
decision  on  this  motion  was  reserved  to  the  hearing. 

There  are  two  reasons  why  the  motion  should  not 
be  allowed : 

First,  the  motion  fails  to  find  support  in  the  record. 
The  appeal  is  prosecuted  under  both  titles,  that  of  the 
original  cause,  White  v.  Robinson,  and  that  in  the  con- 
tempt proceeding,  which  is,  as  it  necessarily  must  be, 
prosecuted  in  the  name  of  the  People. 

Second,  Barclay  v.  The  People  is  not  an  authority 
in  point,  for  in  contempt  cases  of  the  nature  of  the  one 
now  under  consideration  an  appeal  or  writ  of  error 
may  be  prosecuted  either  under  the  title  of  the  cause 
out  of  which  the  contempt  order  originated,  and  to 
which  it  is  ancillary,  or  in  that  of  the  contempt  case. 
This  has  been  the  uniform  practice  too  long  to  be  now 
disturbed.  There  is  a  long  line  of  cases  in  both  this 
and  the  Supreme  Court  where  contempt  proceedings 
are  reviewed  in  the  name  of  The  People  arising  from 
violation  of  injunctional  and  other  orders  in  chancery 
cases.  Among  other  conspicuous  cases  are  Glay  v. 
The  People,  94  HI.  App.  602;  Christensen  v.  The  Peo- 
ple, and  cases  there  consolidated,  114  111.  App.  40, 
and  the  further  review  of  the  same  cases  reported  un- 
der the  title  of  O'Brien  v.  The  People,  216  111.  354; 
Lester  v.  The  People,  150  HI.  408.  The  motion  to  dis- 
miss is  therefore  denied. 

On  February  13,  1904,  appellant  was  enjoined  by 
the  Circuit  Court,  in  the  case  of  White  v.  Robinson — 
a  creditor's  bill  in  which  it  was  sought  to  subject  the 
.property  of  the  appellant  to  the  payment  of  an  un- 
satisfied judgment  in  the  sum  of  $7,568.74 — from  as- 
signing or  disposing  of  certain  letters  patent  for  cast- 
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ing  compound  or  other  car  wheels  numbered  594,286, 
"until  this  honorable  court  sitting  in  chancery  shall 
make  order  to  the  contrary.'^  The  injunction  order 
was  duly  served  by  the  sheriff  on  appellant  the  day  it 
was  issued.  May  13,  1905,  the  Eoyal  Trust  Company 
was  appointed  receiver  of  the  estate  and  property  of 
appellant  in  the  creditor's  bill  proceeding.  June  27, 
1905,  the  Royal  Trust  Company  as  such  receiver  filed 
its  petition  praying  for  an  order  on  appellant  to  as- 
sign to  it  as  such  receiver  in  due  form  said  letters 
patent  numbered  594,286.  On  the  same  day  the  court 
entered  the  following  order : 

"It  appearing  to  the  court  that  personal  notice  of 
this  motion  has  been  given  defendant  pursuant  to  rules 
of  court  on  motion  of  the  receiver,  it  is  ordered  that 
the  defendant,  E.  E.  Robinson,  show  cause  on  or  be- 
fore ten  o'clock  a.  m.  Saturday,  July  1,  1905,  why  he 
should  not  assign,  transfer  and  deliver  to  the  receiver, 
Royal  Trust  Company,  by  an  instrument  in  writing  in 
manner  and  form  provided  by  the  United  States  patent 
laws  certain  letters  patent  of  the  United  States  of 
America  for  casting  composite  or  other  car  wheels.  No. 
594,286,  issued  to  defendant  November  23,  1897,  and 
on  November  30, 1897,  corrected  to  read  *  casting  com- 
posite or  other  wheels,'  and  all  rights  and  causes  of 
action  thereunder." 

Appellant  failing  to  show  cause  why  he  should  not 
make  the  assignment,  and  failing  to  put  in  any  answer 
to  the  rule,  the  court  on  August  19, 1905, — appellant  be- 
ing in  court  by  his  solicitors — entered  an  order  for  an 
attachment  against  him,  notice  of  which  application 
the  order  recites  had  been  personally  served  on  appel- 
lant; the  order  for  attachment  then  continues,  "it  fur- 
ther appearing  to  the  court  that  the  said  defendant,  E. 
E,  Robinson,  has  failed  and  refused  to  comply  with  the 
order  of  this  court  entered  herein  on  the  27th  day  of 
June,  1905,  why  he  should  not  assign,  transfer  and 
deliver  to  the  said  receiver  by  an  instrument  in  writing 
certain  letters  patent,    *    *    *    it  is  ordered  that  he, 
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E.  R.  Robinson,  be  and  appear  before  this  court  on  the 
11th  day  of  September,  1905,  at  ten  o'clock  a.  m.,  then 
and  there  to  show  cause  in  writing,  if  any  he  has  or 
can  show,  why  he  should  not  be  attached  for  contempt 
of  this  court  for  failure  to  comply  with  the  said  order 
of  this  court  entered  June  27, 1905.'* 

Appellant  failing  to  respond  to  this  order  of  attach- 
ment by  showing  any  cause  why  he  should  not  be  at- 
tached for  contempt  for  failure  to  comply  with  the 
order  of  June  27, 1905,  to  show  cause  why  he  should  not 
be  ordered  to  make  an  assignment  of  the  letters  patent 
to  the  receiver,  thereupon  on  September  15,  1905,  an 
order  of  commitment  was  entered,  in  which  the  court 
finds  *'that  the  defendant,  E.  R.  Robinson,  wilfully 
fails  and  refuses  to  obey  the  order  of  this  court  to  as- 
sign, transfer  and  deliver  to  the  Royal  Trust  Company 
as  receiver  said  certain  letters  patent  in  manner  and 
form  as  aforesaid ;  it  is  therefore  ordered  that  the  said 
defendant,  E.  R.  Robinson,  forthwith  assign,  trans- 
fer and  deliver  to  the  Royal  Trust  Company  as  re- 
ceiver herein''  said  letters  patent,  and  he  failing  so  to 
do  instant er,  the  sheriff  was  ordered  to  take  him  into 
custody  and  keep  him  in  the  conmion  jail  of  Cook 
county  charged  with  such  contempt  for  a  period  of  six 
months,  or  until  he  execute  the  assignment  directed  in 
the  order  of  commitment  to  be  made.  These  constitute 
all  of  the  orders  eventuating  in  the  attempt  commit- 
ment or^er. 

It  clearly  appears  from  this  record  that  to  the  time 
of  entering  the  order  of  commitment  appellant  was 
derelict  only  in  not  complying  with  the  order  of  June 
27,  1905,  which  was  to  show  cause,  if  any  he  had  or 
could  show,  why  he  should  not  be  ordered  to  make  an 
assignment  of  the  letters  patent  to  the  receiver.  As- 
suming that  no  just  reason  or  lawful  excuse  existed 
why  he  should  not  make  the  assignment,  he  naturally 
failed  to  respond  to  the  rule.  The  next  orderly  step  in 
such  cases,  on  failure  to  answer  or  show  cause  against 
the  entry  of  the  order  contemplated  by  the  rule,  is  to 
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order  the  assignment  to  be  made.  This  was  not  done. 
The  only  order  to  make  the  assignment  of  the  letters 
patent  appears  in  the  commitment  order.  This  was 
neither  in  accord  with  the  practice,  nor  was  it  fair  to 
appellant  to  attach  him  for  contempt  in  ^  not  answer- 
ing the  rule  to  show  cause  and  then  in  the  order  of 
commitment  adjudge  him  guilty  of  contempt  for  not 
making  an  assignment  which  he  had  not  been  previ- 
ously ordered  to  make.  Such  a  proceeding  is  repug- 
nant to  that  spirit  of  a  sense  of  justice  embodied  in 
our  system  of  jurisprudence.  It  is  the  usual  custom 
to  give  a  party  at  least  a  few  days^  time  in  which  to 
comply  with  an  order  of  court,  where  a  failure  to  do 
so  subjects  him  to  the  drastic  process  depriving  him 
of  his  liberty.  He  should  at  least  have  been  given  an 
opportunity  to  comply  with  an  order  directing  an  as- 
signment before  attachment,  for  however  willing  he 
might  have  been  to  comply,  it  might  at  the  moment  of 
commitment,  when  in  court  under  arrest  under  the 
attachment,  have  been  impossible  for  him  to  do  so  for 
lack  of  the  necessary  papers  being  in  his  actual  per- 
sonal possession  at  that  time  and  place.  The  order  to 
assign  instanter  in  the  commitment  order  is  the  op- 
portunity given  every  party  held  in  contempt  to  escape 
punishment  by  doing  the  act  previously  ordered  to  be 
done  on  pain  of  punishment.  A  proceeding  for  con- 
tempt is  in  the  nature  of  a  criminal  proceeding,  and  as 
its  effect  is  to  deprive  of  liberty,  every  step  provided 
by  law  for  the  attainment  of  that  result  must  be  sub- 
stantially if  not  strictly  pursued.  Stuart  v.  The  Peo- 
ple, 3  Scam.  395. 

An  order  to  do  the  thing,  the  subject  of  coercive  proc- 
ess, must  first  be  made  and  precede  the  initiatory  step 
in  proceedings  for  contempt.  This  is  of  the  essence 
of  the  power  to  commit.  A  party  may  waive  a  rule  to 
show  cause  by  voluntary  appearance  and  submission 
to  the  jurisdiction  of  the  court,  but  not  so  as  to  the 
order  to  do  the  thing  required. 

Tolman  v.  Jones,  114  111.  147,  is  an  authority  to  the 
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effect  that  the  necessity  of  a  rule  to  show  cause  is  dis- 
pensed with  by  appearance  and  submission  to  the  juris- 
diction of  the  court,  but  not  that  an  order  to  make  and 
deliver  an  assignment  was  unnecessary,  or  that  in  its 
absence  one  could  be  dealt  with  for  contempt.  In  Tol- 
man  v.  Jones,  supra,  the  order  to  make  the  assignment 
was  before  the  court  on  review  of  the  contempt  pro- 
ceedings resulting  to  Tolman  from  a  disobedience  of 
that  order. 

In  Lester  v.  The  People,  150  HI.  408,  the  subject- 
matter  of  the  contempt  was  failure  to  produce  cer- 
tain account  books.  Lester  was  directed  by  an  order 
of  the  court,  entered  in  the  cause  pending  before  the 
court,  to  produce  the  books,  and  on  failure  to  comply 
therewith  adjudged  to  be  in  contempt  and  fined  for  his 
contumacy.  This  is  the  uniform  mode  of  procedure, 
and  nothing  in  this  record  justifies  a  departure  from 
it. 

When  Bobinson  failed  to  answer  the  rule  to  show 
cause  why  he  should  n6t  be  ordered  to  make  an  as- 
signment within  the  time  limited  for  so  doing,  he  was 
in  default  of  that  rule,  not  in  contempt.  His  failure 
to  answer  the  rule  to  show  cause  was  tantamount  to 
a  confession  that  he  had  no  just  cause  to  urge  why 
the  order  to  assign  should  not  be  entered.  In  this 
condition  of  the  record,  the  next  step  should  have  been 
the  entry  of  an  order  commanding  the  assignment  to 
be  made.  The  injunction  was  to  refrain  from  assigning 
until  the  court  sitting  in  chancery  should  make  order 
to  the  contrary.  This  restraining  order  by  its  very 
terms  made  an  order  of  assignment  necessary.  It  is 
first  found  iu  the  commital  order.  It  was  irregular  to 
attach  appellant  for  non-compliance  with  the  rule  to 
show  cause  why  he  should  not  make  an  assignment, 
and  in  the  order  of  connnital  adjudge  him  guilty  of 
contempt  in  not  complying  with  a  non-existent  order 
to  make  an  assignment. 

For  the  foregoing  reasons  the  order  of  the  Circuit 
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Conrt  adjudging  appellant  guilty  of  contempt  and  . 
ordering  his  imprisonment  is  reversed,  and  the  cause 
is  remanded  with  directions  to  vacate  and  set  aside 
that  order. 

Reversed  and  remanded. 


John.D.  Hurphy  et  al.  t.  The  People,  ex  rel.  West  Chi- 
cago Park  Commissioners  et  al. 
Gen.  ITo.  13,185. 

1.  Atfibmancb — u>hen  order  of,  sutMently  entitled.  An  order 
of  afBrmance  Is  Bofflclently  entitled  If  It  identifies  it  with  the 
cause  In  which  it  is  entered;  it  is  not  essential  that  it  shall  set 
forth  all  of  the  names  of  the  parties  to  the  appeal. 

2.  Affibmance — when  order  of,  sufficiently  identified.  Where 
the  title  upon  a  certified  copy  of  an  order  of  affirmance  shows 
that  it  was  entered  in  the  cause  with  respect  to  which  it  is  of- 
fered, it  will  be  taken  by  the  court  to  have  been  so  entered  in 
such  cause  in  the  absence  of  countervailing  evidence. 

3.  Admission — effect  of,  contained  in  pleading.  An  admission, 
by  answer,  of  a  fact  material  to  the  issue,  is  conclusive,  and  the 
party  making  such  admission  cannot  thereafter  dispute  the  fact 
admitted  in  the  cause  in  which  the  admission  is  made. 

4.  Revenue  Act — aectione  178  and  179  construed.  Sections  178 
and  179  of  the  Revenue  Act  have  no  application  to  a  proceeding 
to  sell  real  estate  for  delinquency  in  payment  of  a  special  assess- 
ment 

5.  Delinqttent  list — when  need  not  he  filed  with  county  col- 
lector. Where  prior  to  an  appeal  from  a  Judgment  of  sale  entered 
in  a  special  assessment  proceeding,  a  delinquent  list  has  been 
furnished  to  the  county  collector,  it  is  not  necessary  after  af- 
firmance to  furnish  such  collector  with  a  second  delinquent 
list 

6.  Mandamus — when  lies  against  county  collector.  Mandamus 
lies  against  a  county  collector  at  the  instance  of  a  park  board 
to  compel  such  collector  to  make  sale  of  property  delinquent  with 
respect  to  a  special  assessment,  where  he  has  been  furnished 
with  all  the  data  required  by  law  to  be  furnished  to  him,  and 
has  had  sufficient  time  and  opportunity  within  which  to  make 
sale  pursuant  to  law  and  has  failed  and  neglected  so  to  do. 

Mandamus  proceeding.     Error  to  the  Superior  Ck>urt  of  Cook 
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county;  the  Hon.  Axel  Chttbaxts,  Judge,  presiding.  Heard  In 
this  court  at  the  October  term,  1906.  AfElrmed.  Opinion  filed  No- 
vember 15,  1906. 

Statement  by  the  Court.  This  is  a  writ  of  error  in 
a  mandamus  proceeding  originating  in  the  Superior 
Court,  where  the  writ  was  awarded,  and  the  parties 
here  will  be  designated  in  this  opinion  as  plaintiffs 
and  defendants  respectively. 

The  original  petition  for  mandamus  was  filed  May 
24,  1905,  by  the  defendant,  The  People  ex  rel.  West 
Chicago  Park  Commissioners,  against  the  defendant 
Hanberg  in  his  official  capacity,  and  the  plaintiffs 
came  into  that  cause  on  their  own  motion  as  interven- 
ing petitioners  June  7,  1905.  On  hearing,  the  prayer 
of  petition  was  granted  and  a  writ  of  mandamus 
awarded  June  8,  1905.  From  this  order  the  inter- 
vening petitioners  prosecute  this  writ  of  error  and 
ask  a  reversal.  The  errors  assigned  challenge  the  ju- 
risdiction of  the  Superior  Court  either  to  entertain 
the  petition,  hear  the  same,  or  grant  the  writ  of  man- 
damus  prayed;  that  the  order  awarding  the  writ  is 
contrary  to  the  evidence  and  the  law  and  in  violation 
of  the  Constitution  of  this  State  and  of  the  fourteenth 
amendment  to  the  Federal  Constitution,  in  that  it  is 
sought  by  that  proceeding  to  deprive  plaintiffs  of  their 
property  without  due  process  of  law. 

The  petition,  after  setting  forth  the  powers  and 
duties  of  the  defendants,  the  relator,  and  the  respond- 
ent Hanberg,  etc.,  set  forth  the  proceedings  had  in  re- 
lation to  the  special  assessment  for  the  improvement 
of  Douglas  boulevard,  a  part  of  the  park  system 
operated  by  the  relator,  culmiuating  in  an  order  of  the 
Supreme  Court  of  December  22, 1904,  in  the  case  of  E. 
A.  Cummings  et  aL  v.  John  J.  Hanberg,  county  treas- 
urer, affirming  a  judgment  of  the  County  Court  of 
Cook  coxmty  entered  August  6,  1904. 

The  protracted  litigation  involved  in  the  Douglas 
boulevard  special  assessment — the  subject-matter  of 
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the  mandamt^  proceeding — ^may  be  traced  in  its  ever- 
winding  and  long-continued  path  in  the  following 
cases:  Culver  v.  The  People,  161  111.  89 ;W.  C.  P'k. 
Corners.  V.  Farber,  171  111.  146;  Cummings  v.  W.  C. 
P'k.  Comers.,  181  111.  136;  Culver  v.  W.  C.  P'k. 
Comers.,  182  111.  134;  Farrell  v.  W.  C.  P'k.  Com'rs., 
182  111.  250;  Cummings  v.  The  People  ex  rel.,  213  111. 
443. 

Writs  of  error  from  the  three  last  cited  cases  were 
sued  out  to  the  Supreme  Court  of  Illinois  from  the  Su- 
preme Court  of  the  United  States,  which  latter  court 
after  a  hearing  dismissed  them. 

,The  petition  for  mandamus  further  alleges  that  at 
the  July  term,  1904,  of  the  County  Court,  Hanberg,  as 
collector,  applied  for  a  judgment  and  order  of  sale 
against  certain  property,  including  that  of  plaintiffs, 
upon  which  the  special  assessment  there  involved  had 
not  been  paid,  and  that  at  said-  term,  in  case  No.  147, 
the  objections  of  plaintiffs  were  overruled  and  a  judg- 
ment order  of  sale  entered  against  the  property  as- 
sessed, including  that  of  plaintiffs,  from  which  judg- 
ment and  order  plaintiffs  prosecuted  an  appeal  to  the 
Supreme  Court,  which  judgment  and  order  of  sale 
of  the  County  Court  was,  after  a  hearing  and  at  the 
February  term,  1905,  afiSrmed  by  the  Supreme  Court. 
E.  A.  Cummings  et  al.  v.  People  ex  rel.,  213  111.  443. 
That  thereafter,  and  on  April  19,  1905,  an  order  of 
affirmance  was  filed  in  the  Counly  Court,  and  on  the 
same  day  notice  of  such  filing  lodged  with  Hanberg 
as  county  collector,  etc.  That  on  said  April  19,  1905, 
relator  caused  a  list  of  property  against  which  the  said 
judgment  and  order  of  sale  was  entered  to  be  filed  in 
the  office  of  the  respondent  Hanberg,  setting  forth  the 
names  of  the  owners,  so  far  as  known,  and  the  amounts 
of  the  assessment  due,  etc.,  averring  that  Hanberg,  as 
collector,  was  in  possession  of  *'ail  of  the  data  neces- 
sary to  enable  him  to  carry  mto  execution  said  judg- 
ment and  order  of  sale  in  the  manner  provided  by 
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law/'  After  setting  foith  the  duty  of  Hanberg  as 
county  collector  to  proceed  and  advertise  and  make 
sale  of  the  property  delinquent,  including  the  prop- 
erty of  plaintiffs,  avers  that  Hanberg  while  proceed- 
ing to  advertise  and  sell  other  property  delinquent 
at  the  annual  tax  sale  for  the  year  1905,  yet,  although 
demand  has  been  made  by  relator  upon  Hanberg  as 
such  collector,  etc.,  ^*to  advertise  and  expose  for  sale 
all  property  against  which  said  judgment  and  order  of 
sale  has  been  rendered  as  aforesaid,  for  said  delin- 
quent assessment  in  the  maimer  provided  by  law,  with- 
out cause  refuses  to  do  so.*'  That  such  unpaid  assess- 
ments amount  in  the  aggregate  to  about  $150,000. 
Praying  that  Hanberg  as  collector,  etc.,  be  com- 
manded to  advertise  for  sale  said  delinquent  lands 
^'at  the  same  time  that  he  publishes  notice  of  his  in- 
tended application  for  judgment  and  order  of  sale 
agamst  delinquent  lots  and  lands  for  taxes  and  special 
assessments  at  the  July  term  of  court,  1905,  and  in 
the  manner  provided  by  law,  •  •  •  and  that  he 
be  further  directed  and  commanded  •  •  •  to  ex- 
pose for  sale  in  the  maimer  provided  by  law  and  at 
the  annual  sale  for  lots  and  lands  for  delinquent 
taxes  and  special  assessments  •  •  •  for  the 
year  1905,  all  of  the  property  against  which  said 
judgment  and  order  of  sale  has  been  rendered  as 
aforesaid.'* 

To  this  petition  Hanberg,  the  respondent,  filed  an 
answer,  which  by  leave  oi  court  plaintiffs,  after  hav- 
ing been  let  in  as  interveners,  adopted  as  their  owil 
This  answer  is  in  part  as  follows : 

^*This  respondent,  for  answer  to  said  petition,  ad- 
mits all  of  the  allegations  of  fact  in  said  petition  set 
forth,  except  as  to  the  allegations  in  the  13th  para- 
graph of  said  petition,  and  as  to  the  allegations  in 
said  paragraph  contained,  this  respondent  says  that 
on  December  22,  1904,  the  Supreme  Court  of  Illinois, 
in  an  appeal  then  pending  before  said  court,  entitled : 
*E.  A.   Cummings  &  Co.  et  al.  v.  The  People  ex  rel. 
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John  J.  Hanberg,  County  Treasurer,^  rendered  an 
opinion,  in  which  opinion  they  affirmed  the  judgment 
of  the  County  Court  of  Cook  county,  which  judgment 
of  the  County  Court  was  rendered  on  August  6,  1904, 
in  the  matter  of  the  application  of  the  county  treas- 
urer and  ex-officio  county  collector  of  Cook  county  for 
judgment  against  delinquent  lands  and  lots,  over- 
ruling objections  to  applications  for  judgment  for  de- 
linquent special  assessments,  which  objections  were 
numbered  147  in  the  County  Court  of  Cook  county; 
that  thereafter  a  petition  for  rehearing  was  filed  in 
the  Supreme  Court  in  said  cause,  which  petition  for 
rehearing  was  denied  on  February  9,  1905 ;  that  there- 
after, on  April  19,  1905,  there  was  filed  in  the  office  of 
the  clerk  of  the  County  Court  a  certain  instrument 
under  the  signature  of  the  clerk  of  the  Supreme  Court 
of  Illinois  and  seal  of  said  court,  which  instrument  is 
as  follows,  to  wit : 

^Be  it  Remembered,  to  wit,  on  the  22nd  day  of 
December,  A.  D.  1904,  the  same  being  one  of  the 
days  of  the  term  of  court  aforesaid,  the  following  pro- 
ceedings were  by  said  court  had  and  entered  of  record, 
to  wit: 

E.  A.  CUMMINGS  &  Co.,  BT  AL.,] 

No.  3,867  vs.  I  Appeal  County  Court, 

People  ex  rel.  John  J.  Han-|      Coot 
BERG,  County  Treasurer.        J 

And  now  come  on  this  day,  this  cause  having  been 
argued  by  (jounsel,  and  the  court  having  diligently  ex- 
amined and  inspected,  as  well  the  record  and  proceed- 
ings aforesaid,  as  the  matters  and  things  therein  as- 
signed (for)  error,  and  being  now  sufficiently  advised 
of  and  concerning  the  premises,  for  that  it  appears  to 
the  court  now  here,  that  neither  in  the  record  and  pro- 
ceedmgs  aforesaid,  nor  in  the  rendition  of  the  judg- 
ment aforesaid,  is  there  anything  erroneous,  vicious 
or  defective,  and  that  in  that  record  there  is  no  error ; 
therefore  it  is  considered  by  the  court  that  the  judg- 
ment aforesaid,  be  affirmed  in  all  things,  and  stand  in 
full  force  and  effect,  notwithstanding  the  said  matters 
and  things  therein  assigned  for  error.    And  it  is  fur- 
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ther  considered  by  the  court,  that  the  said  appellee 
recover  of  and  from  the  said  app'iUants  costs  by  it  ih 
this  behalf  expended,  and  that  it  have  execution  there- 
for/ 

The  said  instrument,  by  the  direction  of  the  attorney 
for  the  West  Chicago  Park  Commissioners,  the  relator 
in  this  cause,  was  filed  by  the  clerk  of  the  County 
Court  in  said  objection  No.  147  for  the  year  1904. 

This  respondent  further  answering  as  to  the  remain- 
ing allegations  of  fact  in  said  paragraph  13th,  admits 
the  same,  but  this  respondent  denies  that  said  instru- 
ment in  writing  filed  in  the  County  Court  of  Cook 
county  as  aforesaid,  is  an  order  of  aflSrmance  of  the 
judgment  rendered  by  the  County  Court  of  Cook 
county  against  the  property  objected  for  in  said  ob- 
jection No.  147.** 

Paragraph  14  of  the  petition,  admitted  by  the  an- 
swer to  be  true,  is  as  follows : 

*'14.  That  on,  to- wit,  April  19,  1905,  the  relator 
caused  to  be  filed  in  the  office  of  said  John  J.  Hanberg 
a  correct  list  of  all  property  against  which  said  judg- 
ment and  order  of  sale  was  entered,  as  aforesaid,  in 
said  County  Court,  setting  forth  the  names  of  the 
owners  of  said  property,  so  far  as  known;  that  said 
county  treasurer  now  has  in  his  possession  all  data 
necessary  to  enable  him  to  carrj*^  into  execution  said 
judgment  and  order  of  sale  in  the  manner  provided 
by  law.*' 

Geobqb  W.  Wilbub,  for  plaintiffs  in  error. 

Benjamin  F.  Eicholson  and  Claib  D.  Vallette,  for 
defendants  in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

From  the  foregoing  statement  it  will  be  seen  that 
the  only  matter  put  in  issue  by  the  answer  is  a  denial 
that  the  order  of  affirmance  of  the  Supreme  Court 
filed  in  the  County  Court  in  Cummings  ei  al.  vs.  The 
People  ex  rel.,  is  an  affirmance  of  the  judgment  ren- 
dered by  that  court  agahist  the  property  covered  by 
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objection  No.  147.  Plaintiffs  proffered  no  evidence  to 
sustain  this  contention,  contenting  themselves  with  an 
objection  to  the  introduction  in  evidence  by  relator  of 
a  certified  copy  of  that  order  of  affirmance,  which  was 
received  by  the  trial  court  over  such  objections.  An 
examination  of  the  order  itself  sufficiently  identifies 
the  case,  in  the  absence  of  countervailing  testimony 
raising  a  doubt  as  to  its  authenticity  as  the  affirming 
order  in  the  case  appealed  from  the  County  Court  to 
the  Supreme  Court.  It  is  not  the  function  of  an  affirm- 
ing order,  and  in  practice  never  has  been,  to  do  more 
than  entitle  the  cause  in  an  abbreviated  form  without 
setting  forth  the  names  of  all  the  parties.  Neither 
is  it  necessary,  or  the  practice,  to  set  out,  for  the  pur- 
pose of  identification,  or  any  oth^r  purpose,  the  sub- 
ject-matter of  the  controversy  or  the  description  of  the 
property  involved  in  the  suit  from  which  the  appeal 
is  prosecuted. 

The  record  is  barren  of  any  fact  from  which  this 
court  can  say  the  affirmance  order  is  not,  in  the  case 
appealed  from,  the  judgment  and  order  of  sale  en- 
tered by  the  County  Court  in  objection  No.  147.  The 
record,  on  the  contrary,  bears  affirmative  proof  of  its 
identity  with  objection  No.  147.  Neither  can  we  find 
from  the  record  that  the  order  of  affirmance  was  not 
filed  in  the  office  of  the  cierk  of  the  County  Court. 
However,  the  fact  that  plaintiffs'  answer  admits  it  was 
so  filed  is  conclusive.  E.  p.  20,  the  answer  contains 
this  admission,  *Hhat  thereafter,  on  April  19,  1905, 
there  was  filed  in  the  office  of  the  clerk  of  the  County 
Court  a  certain  instrument  under  the  signature  of  the 
clerk  of  the  Supreme  Court  of  Illinois,  and  seal  of  said 
court,'*  and  then  sets  forth  the  affirmance  order  in 
haec  verba;  and  again  at  R.  p.  21,  denies  that  the 
affirmance  order  '*  filed  in  the  County  Court  of  Cook 
county  as  aforesaid,"  is  the  affirmance  order  in  that 
case,  thus  while  denying  the  order  is  properly  filed, 
in  that  case,  still  admits  that  the  order  itself  was  so 
filed  by  the  clerk  of  the  County  Court.    Plaintiffs  are 
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precluded  by  the  record  from  disputing  such  admitted 
fact  here.  Were  the  fact  contrary  to  the  admission, 
plaintiffs  might  have  moved  the  County  Court  to 
strike  the  affirmance  order  from  the  files  as  having 
been  improvidently  filed  by  the  clerk*  If  such  motion 
had  prevailed,  relator  would  have  been  without  the 
necessary  proof  in  this  regard  to  sustain  its  position 
for  mandamus. 

The  notice  of  affirmance  was  filed  in  ample  time  to 
enable  Hanberg,  as  collec*:or,  to  take  all  the  steps  re- 
quired of  him  by  law  to  put  into  execution  the  judg- 
ment and  order  of  sale,  and  no  reason  is  shown,  either 
in  the  assignment  of  error,  or  advanced  in  argimaent, 
why  this  is  not  so,  and  wherein  ihe  time  was  lacking 
in  which  all  the  necessary  requirements  of  the  law 
could  not  be  fulfilled  within  the  time  limited  by 
statute,  and  the  record  does  not  disclose  any  reason 
which,  to  our  minds,  wan  ants  our  finding  to  the  con- 
trary. 

No  steps  were  taken  by  Hanberg  to  collect  the 
special  assessment  until  after  the  filing  of  the  order 
of  affirmance.  Sections  178  and  179  of  the  Eevenue 
Act  have  no  application  to  this  case.  These  sections 
are  not  applicable  to  special  assessments  collectible 
under  the  Local  Improvement  Act  of  1897,  which  di- 
rects the  method  of  making  such  collections.  Pot- 
win  V.  Johnson,  108  111.  70;  People  v.  Pierce,  90  HI.  85. 

In  Cummings  v.  People  ex  rel.,  213  HI.  443,  the  court 
decided  that  the  proceedings  for  the  collection  of  the 
special  assessment  for  which  the  mandamus  in  this 
case  was  issued,  were  properly  instituted  under  sec- 
tions 61  to  67  of  the  Local  Improvement  Act,  supra, 
and  that  sections  178  and  179  of  the  Revenue  Act  did 
not  apply. 

People  V.  Wadlow,  166  HI.  119,  is  clearly  distin- 
guishable on  the  facts  from  this  case,  and  conse- 
quently is  not  an  authority  in  point  here.  In  the  Wad- 
low  case  all  the  proceedings  for  collection  up  to  the 
time  of  filing  objections,  July  23, 1896,  were  had  before 
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the  order  of  affirmance  was  fiJed.  June  19, 1896,  notice 
was  published  that  judgment  would  be  applied  for  at 
July  term.  Objections  were  filed  July  23,  1896,  on 
which  date  the  affirming  order  was  filed.  From  these 
facts  it  is  claimed  the  st^itute  was  violated  and  all 
steps  taken  prior  to  July  23,  1896,  were  premature. 
The  filmg  of  the  delinquent  list  by  the  special  collector 
of  the  West  Chicago  Park  Commissioners  was  un- 
necessary, and  it  is  apparent  was  simply  a  labor-sav- 
ing device  for  the  benefit  of  the  collector  from  which 
he  might  check  up  his  own  books.  But  in  the  situation 
of  the  pleadings  here,  it  is  immaterial  when  that  list 
was  filed  or  whether  it  was  filed  at  all.  The  delinquent 
list  provided  by  law  to  be  furnished  the  county  col- 
lector h^d  been  so  furnished  at  the  time  of  the  first 
judgment  order  of  sale  appealed  from,  and  there  is 
nothing  in  the  statute  requiring  a  new  delinquent  list 
to  be  furnished  on  the  filing  of  an  affirming  order  from 
the  Supreme  Court. 

Furthermore,  we  find  it  charged  in  the  petition  for 
mandamus  that  the  county  collector  had  in  his  posses- 
sion all  data  necessary  to  enable  him  to  carry  into 
execution  said  judgment  and  order  of  sale  in  the  man- 
ner provided  by  law,  and  this  fact  is  admitted  by  the 
answer  of  plaintiffs.  It  follows,  therefore,  that  Han- 
berg,  as  county  collector,  had  sufficient  evidence  before 
him  to  justify  him  in  taking  all  necessary  steps  to 
carry  into  effect  the  judgnient  and  order  of  sale  of  the 
County  Court  before  the  filing  of  the  order  of  affirm- 
ance by  the  Supreme  Court. 

Defendants  have  assigned  cross-errors  on  the  ad- 
mission of  plaintiffs  by  the  Superior  Court  as  inter- 
veners in  the  mandamus  proceeding.  We  have  exam- 
ined the  question  with  some  care,  and  are  inclined  to 
the  opinion  that  there  is  justification  for  this  in- 
sistence by  defendants,  but  we  deem  it  unnecessary  to 
a  disposition  of  this  controversy  to  decide  this  point, 
and  we  therefore  refrain  from  doing  so. 

The  legal  history  of  this  case,  gathered  from  the 
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decisions  cited  in  the  preiimiiiary  statement,  is  a  rev- 
elation of  legal  ingenuity  exerted  in  an  effort  to  defeat 
a  special  assessment  for  a  public  improvement  bene- 
fitting the  property  of  the  contestants,  prolonged  for 
many  years.  This,  to  the  present  time,  is  the  closing 
scene  of  this  series  of  suits.  Every  point  urged  upon 
us  by  plaintiffs  is  highly  technical  and  devoid  of  an 
atom  of  merit  or  a  conscionable  pretense  of  merit. 
All  the  statutory  requirements  have  not  only  been  ful- 
filled, demanding  that  Hanberg,  as  collector,  proceed 
to  sell  the  property  delinquent,  but  the  Supreme  Court 
of  this  state  has  so  adjudicated.  There  is  no  constitu- 
tional question  here  involved,  and  the  claim  that  the 
federal  organic  law  has  been  violated  in  an  attempt 
to  deprive  plaintiffs  of  their  property,  without  due 
process  of  law,  has  neither  foundation  of  law  or  fact  on 
which  to  rest. 

There  is  no  error  in  this  record,  and  the  judgment  of 
the  Superior  Court  awarding  a  writ  of  mandamus 
is  affirmed. 

Affirmed. 


George  B.  YanNorman  et  al.  y.  David  H.  Toung. 
Gen.  No.  12,742. 

1.  Puis  dabbien  continuance — effect  of  plea  of.  Such  a  plea^ 
supersedes  aU  other  pleas,  but  it  does  not  admit  the  truth  of 
statements  contained  in  ,an  affidavit  upon  which  a  capias  ad  re- 
spondendum has  issued. 

2.  Additional  pleas — when  refusal  of  leave  to  file,  not  error. 
It  is  not  error  to  refuse  leave  to  file  additional  pleas  where  the 
issue  sought  to  be  made  by  such  additional  pleas  has  already 
been  duly  made  by  another  plea  in  the  cause. 

3.  Contract — when  evidence  not  incompetent  as  tending  to 
vary  or  contradict  a.  Evidence  introduced  for  the  purpose  of 
showing  that  it  was  not  intended  by  the  parties  that  a  contract 
was  not  to  be  effective  as  between  them,  is  not  Incompetent  as 
tending  to  vary  or  control  the  terms  of  the  written  instrument 
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Action  of  assumpsit.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1905.  Affirmed. 
Opinion  filed  November   23,  1906. 

Statement  by  the  Court.  This  is  a  suit  brought  by- 
appellants  to  the  December  term,  1902,  of  the  Circuit 
Court  of  Cook  county  upon  a  promissory  note  dated 
May  15,  1902,  for  the  sum  of  $4,033.86.  .At  the  same 
time  the  plaintiffs  filed  an  aflSdavit  for  a  capias  ad  re- 
spondendum  to  the  effect  that  the  defendant — appellee 
here — ^fraudulently  contracted  the  debt  sued  upon.  The 
fraud,  accordmg  to  the  aflSdavit,  consisted  in  alleged 
representations  by  the  defendant  that  he  owned  and 
possessed  150  head  of  well  bred  native  steers  of  suf- 
ficient value  to  secure  the  debt  of  $4,033.86.  Affiant 
states  that  relying  on  these  representations,  plaintiffs 
gave  defendant  credit  for  that  sum  and  released  a  part 
of  a  lien  held  by  virtue  of  a  former  chattel  mortgage, 
taking  a  new  chattel  mortgage  on  said  150  head  of 
cattle  to  secure  the  note  sued  upon ;  that  the  defendant's 
representations  were  false  and  fraudulent  and  known 
by  him  to  be  so  at  the  time ;  that  the  latter  did  not  have 
and  was  not  the  owner  of  150  head  of  cattle  and  did 
not  own  more  than  82  head  of  cattle  which  were  in- 
ferior in  quality  to  those  described  in  the  chfifttel  mort- 
gage, and  that  defendant  has  sold  and  disposed  of  his 
property  with  intent  to  defraud  his  creditors.  Upon 
this  affidavit  a  capias  issued,  defendant  was  arrested 
and  subsequently  admitted  to  bail. 

Defendant  filed  a  plea  of  general  issue,  but  subse- 
quently and  before  the  case  was  reached  for  a  trial,  he 
filed  a  plea  puis  darrien  continuance  by  leave  of  court 
first  obtained,  setting  up  that  the  defendant  was  a 
resident  of  Iowa  and  that  on  the  26th  of  March,  1903, 
in  the  Northern  District  of  Iowa,  Eastern  Division,  he 
was  adjudicated  a  voluntary  bankrupt;  that  after- 
ward on  the  5th  of  July,  1904,  he  was  by  the  District 
Court  of  the  United  States  in  said  Northern  District 
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of  Iowa  discharged  from  all  debts  and  claims  probable 
against  his  estate  which  existed  on  the  26th  of  March, 
A.  D.  1903,  excepting  such  debts  as  are  by  law  excepted 
from  the  operations  of  a  discharge  in  bankruptcy;  that 
the  causes  of  action  in  plaintiffs'  declaration  men- 
tioned were  provable  against  defendant's  estate  in 
bankruptcy  and  are  not  such  as  are  by  the  Acts  of 
Congress  relating  to  bankruptcy  excepted  from  the 
operations  of  such  discharge. 

To  this  plea  plaintiffs  filed  a  replication  of  like  tenor 
with  the  afl5davit  upon  which  the  capias  ad  responden- 
dum was  issued.  Defendant  filed  a  rejoiner  denying 
plaintiffs'  allegations  as  to  fraud,  misrepresentations 
and  false  pretenses  and  concluding  to  the  country. 
The  issues  were  submitted  to  a  jury  which  returned  a 
verdict  finding  defendant  not  guilty  on  the  issue  of 
fraud,  together  with  a  special  finding  that  defendant 
on  the  15th  of  May,  1902,  when  the  note  sued  upon  was 
given,  owned  and  had  in  his  possession  150  head  of 
cattle  such  as  are  described  in  his  mortgage  to  plaint- 
iffs securing  the  said  note  of  that  date. 

E.  F.  Mabtbbson  and  Chablbs  M.  Haft,  for  appel- 
lants. 

TiNSMAN,  Eankust  &  Nbltnob  and  Chables  M. 
Young,  for  appellee. 

Mb.  Pbesidino  Justice  Fbebman  delivered  the  opin- 
ion of  the  court. 

It  is  sought  to  reverse  the  judgment  in  favor  of  ap- 
pellee upon  the  alleged  ground  that  inasmuch  as  the 
plea  puis  darrien  continuance  admits  all  matters  in 
issue  at  the  time  of  filing  such  plea,  the  court  should 
have  instructed  the  jury  in  accordance  with  appel- 
lants' motion  to  find  for  the  plaintiffs;  that  it  was  a 
question  of  law  for  the  court  as  to  whether  the  debt 
had  been  discharged  in  bankruptcy;  that  the  plea  puis 
amounted  to  an  admission  by  the  defendant  that  the 
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suit  had  been  properly  commenced  and  prosecuted  up 
to  that  time,  and  that  the  affidavit  for  capias  ad  re- 
spondendum  was  a  statutory  pleading  sufficient  with- 
out any  other  declaration  upon  which  to  enter  judg- 
ment both  upon  the  issue  of  assumpsit  and  that  of 
fraud.  The  contention  is  that  all  the  allegations  of  the 
affidavit  for  capias  were  admitted  by  the  plea  pitis  and 
that  all  that  remained  to  be  done  was  for  the  court  to 
examine  the  affidavit  and  from  that  determine  whether 
the  appellants'  claim  was  or  was  not  discharged  in 
bankruptcy,  leaving  to  the  jury  only  the  assessment  of 
damages. 

We  discover  no  warrant  for  these  contentions.  The 
general  character  and  effect  of  'a  plea  puis  are  stated 
by  Mr.  Justice  Mulkey  in  Mount  v.  Scholes,  120  111. 
394,  on  page  399,  to  be  that  matter  of  defense  arising 
after  the  commencement  of  an  action  cannot  be  pleaded 
in  bar  of  the  action  generally,  but  must  be  pleaded  to 
its  further  maintenance.  If  the  defense  arise  after 
plea  and  before  replication  or  after  issue  joined 
whether  of  law  or  fact,  then  it  must  be  pleaded  puis 
darrien  continuance.  This  plea  questions  only  the 
plaintiffs'  right  to  further  maintain  the  suit.  When 
filed  it  supersedes  by  operation  of  law  all  other  pleas 
and  defenses  in  the  cause.  In  Angus  v.  Trust  & 
Savings  Bank,  170  111.  298-300,  which  for  some  reason 
seems  to  be  relied  upon  by  appellants'  attorneys,  the 
general  rule  is  stated  to  be  that  **a  plea  puis  darrien 
continuance  supersedes  all  other  pleas  and  defenses 
in  the  cause;  and  by  operation  of  law  the  previous 
pleas  are  stricken  from  the  record  and  the  cause  of 
action  admitted  to  the  same  extent  as  if  no  other  de- 
fense had  been  urged  than  that  contained  in  this  plea. 
Everything  is  confessed  except  the  matter  contested  by 
the  plea  puis."  In  this  last  mentioned  case  the  court 
found  **no  evidence  in  the  record  which  tends  to  sup- 
port the  issue"  presented  by  the  plea  puis.  In  the 
case  at  bar  an  issue  was  distinctly  made  upon  the  plea 
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puis.    That  plea  set  up  a  discharge  in  bankruptcy  after 
the  last  former  pleading  in  the  cause  and  that  the  debt 
sued  upon  was  not  excepted  from  the  operation  of  such 
discharge.    To  this  appellant  replied  that  the  debt  sued 
for  was  created  by  fraud,  misrepresentation  and  false 
pretenses  with  intent  to  defraud.    It  was  upon  the 
issue  thus  made  and  without  reference  to  the  original 
aflSdavit  upon  which  the  capias  ad  respondendum  was 
obtained  that  the  cause  went  to  trial.     There  is  no 
foundation  that  we  are  aware  of  for  appellants'  con- 
tention that  the  plea  puis  admitted  the  truth  of  the 
affidavit  upon  which  the  capias  was  based  or  that  such 
affidavit  '4s  a  statutory  pleading  sufficient  in  itself 
without  any  other  declaration  upon  which  to  render 
judgment  against  the  defendant  on  both  the  assumpsit 
issue  and  the  issue  of  fraud.''    The  affidavit  for  capias 
is  not  a  pleading.     The  statute  provides  a  method 
(chap.  16,  sec.  9)  of  disposing  of  questions  raised  by 
that  affidavit.    It  authorizes  the  court  on  application 
to  ''discharge  the  defendant  from  arrest  for  insuffi- 
ciency of  the  affidavit  or  because    the    facts    stated 
therein  are  not  true,  or  other  good  cause  which  would 
entitle  him  to  be  discharged  upon  habeas  corpus/'    No 
formal  pleadings  are  required.    Such  motion  to  quash 
is  addressed  to  the  discretion  of  the  court  and  its  deci- 
sion cannot  be  assigned  for  error.    Walker  v.  Welch, 
14  111.  364.    The  motion  relates  only  to  the  mode  in 
which  the  defendant  is  before  the  court,  an^  its  deter- 
mination "one  way  or  the  other  could  not  affect  the 
right  of  appellee  to  proceed  to  a  trial  of  the  cause.    It 
was  neither  in  abatement  nor  in  bar  of  the  action.    Its 
determination  could  not  affect  the  steps  which  might 
be  taken  for  the  collection  of  any  recovery  which  might 
be  had.    It  only  questions  the  right  of  appellee  to  hold 
appellants  in  custody  in  satisfaction  of  the  judgment, 
or  his  bail  liable  if  he  should  not  be  surrendered  in 
execution,  but  it  by  no  means  questions  the  right  of 
recovery."    Philiips  v.  Kerr,  26  111.  213-215.    It  is  by 
special  provision  of  the  statute  (chap.  11,  sec.  27)  that 
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a  **  defendant  may  plead  traversing  the  facts  stated 
in  the  affidavit  upon  which '^  an  attachment  has  issued, 
There  is  no  such  provision  as  to  an  affidavit  upon 
which  a  writ  of  capias  ad  respondendum  issues.  The 
plea  of  general  issue  filed  to  the  appellants'  declara- 
tion in  assumpsit  did  not  traverse  the  affidavit  for 
capias,  and  the  plea  puis  admitted  nothing  stated  in 
that  affidavit,  nor  did  it  concede  the  right  of  appellants 
to  hold  appellee  in  custody  pending  the  determination 
of  appellants'  right  of  recovery  in  the  pending  action 
of  assumpsit.  ^ 

Objection  is  urged  to  the  ruling  of  the  court  upon 
appellants'  application  at  the  trial  fdr  leave  to  file  ad- 
ditional pleas,  setting  up  that  the  debt  was  fraudu- 
lently contracted.  That  question  was  already  put  in 
issue  by  appellants'  replication  to  the  plea  puis  and 
appellee's  rejoinder.  There  was  no  error  in  refusing 
leave  to  file  additional  pleas  raising  the  same  issue 
and  none  other. 

It  is  contended  that  evidence  was  erroneously  ad- 
mitted tending  to  show  that  the  chattel  mortgage  given 
to  secure  the  note  sued  upon  was  not  intended  or  ex- 
pected by  appellants  to  be  operative  as  between  the 
parties  thereto.  We  find  no  material  nor  harmful  error 
in  the  admission  of  the  evidence  referred  to.  There  is 
language  in  the  mortgage  itself  which  seems  to  contem- 
plate sale  of  the  mortgaged  property  by  the  mortgagor. 
While  it  is  provided  that  the  cattle  in  the  mortgage 
referred  to  are  to  be  shipped  and  consigned  for  sale 
to  appellants,  it  is  also  provided  that  if  they  shall  be 
consigned  or  sold  elsewhere,  appellants,  the  mort- 
gagees, shall  be  paid  a  commission  for  each  animal  so 
consigned  and  sold.  The  evidence  objected  to  was  not 
introduced  for  the  purpose  of  varying  or  contradicting 
the  terms  of  the  written  contract,  but  to  show  that  said 
contract  was  not  intended  to  be  effective  as  between 
the  parties,  and  was  designed  mainly  to  prevent  other 
creditors  of  appellee  from  interfering  with  the  cattle 
therein  mentioned. 
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Objections  are  made  to  the  instructions  generally. 
We  cannot  consider  these  in  detail  without  unduly  and 
unnecessarily  prolonging  this  discussion.  It  must  suf- 
fice to  say  that  we  find  no  errors  such  as  would  justify 
the  reversal  of  this  judgment.  The  question  as  to 
whether  appellee  fraudulently  contracted  the  debt  was, 
we  think,  fairly  submitted  to  the  jury  upon  evidence, 
which  on  the  whole  warrants  the  finding  in  appellee's 
favor.  In  view  of  this  conclusion  it  is  unnecessary 
to  consider  other  alleged  obligations  to  which  attention 
is  called. 

No  sufficient  reason  appears  which  could  justify 
interference  with  the  judgment  and  it  must  therefore 
be  affirmed. 

Affirmed. 


American  Forwarding  &  Mercantile  Company  v.  Lindsay 

Chair  Company. 

Gen.  No.  12,750. 

1.  AcGOBD  AND  SATISFACTION — whot  do€8  tiot  estallish.  The 
remittance  of  a  check  accompanied  by  a  statement  to  the  effect 
that  It  was  for  the  correct  balance  and  that  no  more  would  be 
paid,  followed  by  acceptance  of  the  check,  does  not  constitute  an 
accord  and  satisfaction. 

2,  Interest — what  tends  to  establish  unreasonatle  and  vexa- 
tious delay  of  payment.  Evidence  which  shows  a  refusal  to  pay 
until  the  creditor  shall  do  something  which  in  law  it  was  not 
required  to  do,  tends  to  establish  an  unreasonable  and  vexatious 
delay  of  payment  Justifying  an  allowance  of  Interest. 

3.  Credibujtt  of  witnesses — when  instruction  as  to,  not  ground 
for  reversal.  In  this  case  an  instruction  which  told  the  Jury  that 
they  were  "the  sole  Judges  of  the  facts  and  of  the  credit  to  be 
given  to  the  witnesses,"  etc.,  held,  not  prejudicial  error. 

Action  in  assumpsit.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Gbobge  A.  Duput,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  tenu»  1906.  Affirmed. 
Opinion  filed  November  23,  1906. 
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Bbyak  T.  Cbaiq,  for  appellant. 
Fbbbman  K.  Blake,  for  appellee. 

Mb.  Pbbsiding  Justice  Freeman  delivered  the  opin- 
ion of  the  court. 

This  is  a  suit  in  assumpsit  brought  by  appellee  to 
recover  for  goods  and  merchandise  sold  and  delivered 
to  appellant.  The  (latter  in  addition  to  the  general 
issue  filed  a  plea  of  set-off,  claiming  damages  alleged 
to  have  been  suffered  by  reason  of  appellee's  breach 
of  a  contract  to  ship  a  bill  of  goods  upon  an  order 
accepted  by  appellee. 

It  is  contended  that  the  verdict  and  judgment  are 
against  the  weight  of  the  evidence,  that  the  amount  of 
the  judglnent  is  excessive  and  that  there  was  error  in 
certain  of  the  instructions.  The  first  of  these  con- 
tentions relates  to  appellant's  claim  for  damages  un- 
der its  plea  of  set-off.  It  appears  that  on  or  about 
November  22,  1902,  appellant  ordered  a  bill  of  goods 
consisting  of  chair  stock  for  850  dozen  chairs,  the 
price  apparently  amounting  to  not  quite  $100.  The 
order  was  not  filled  and  appellant  claims  to  have  been 
damaged  in  consequence.  It  appears  that  a  contro- 
versy arose  soon  after  the  order  was  given  with  ref- 
erence to  the  character  of  a  carload  of  stock  shipped 
upon  a  prior  order.  Under  dale  of  January  20,  1903, 
appellee  wrote  appellant  in  reply  to  a  letter  asking 
whether  appellant's  order  would  be  filled,  stating  that 
it  had  marked  them  off  its  books,  that  *^as  the  last  cat 
we  shipped  you  was  imsatisfactory  we  think  it  best  to 
not  try  to  do  busiaess  with  you.  We  wrote  you  some 
time  ago  that  the  last  car  shipped  you  was  a  fair  sam- 
ple of  the  goods  we  are  manufacturing  at  this  time, 
and  we  have  no  doubt  but  what  that  car  will  average  as 
good  as  any  we  will  ship  in  the  future ;  that  being  the 
case  we  will  not  fill  your  orders."  In  reply  appellant 
wrote  of  date  January  23,  1903,  that  '*  after  having 
thoroughly  gone  into  the  matter  of  continuing  to  handle 
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your  goods  in  the  white,  we  must  say  that  we  are 
afraid  that  you  are  not  making  the  grade  of  goods  that 
we  can  use  to  advantage  in  this  part  of  the  coxmtry/' 
The  letter  goes  on  to  state,  *  Ve  think  in  justice  to  our- 
selves and  to  you  that  it  is  best  for  us  not  to  handle  any 
more  of  your  stock  with  the  exception  of  certain 
rockers  specially  mentioned,  and  further,  **  if  it  is  a 
fact  as  you  state,  that  the  last  car  of  stodt  is  as  good 
stock  as  you  can  send  us  in  the  future,  then  it  is  use- 
<less  to  think  of  continuing  to  handle  your  goods  np 
here/'  As  we  imderstand  this  correspondence  it* 
amounts  to  a  distinct  statement  on  the  part  of  appel- 
lant that  it  will  not  handle  any  more  of  appellee's  stock 
and  is  in  effect  a  cancellation  or  an  assent  to  appellee's 
cancellation  of  the  order  of  November  22,  1902.  The 
fact  that  in  February  following,  appellant  requested 
appellee  to  ship  these  or  similar  goods  to  a  third  party, 
viz.:  the  *^ Downer's  Grove  Furniture  Company,"  that 
it  refused  to  pay  what  it  owed  appellee  unless  this  was 
done,  and  that  March  13,  19P3,  appellant  wrote  that  iT 
appellee  was  under  the  impression  that  appellant  can- 
celed its  order  by  the  letter  of  January  23rd,  appellee 
was  mistaken,  does  not  militate  against  this  conclusion 
nor  change  the  plain  meaning  and  effect  of  the  pre- 
vious correspondence.  Appellant  is  not  entitled  to 
damages  for  breach  of  a  contract  of  sale  and  purchase, 
which  by  agreement  of  the  parties  had  been  abrogated. 
The  contention  that  the  verdict  and  judgment  are 
excessive  is  based  upon  a  claim  that  appellee  is  not 
entitled  to  interest  and  that  there  was  an  accord  and 
satisfaction,  in  that  appellee  accepted  a  check  sent  by 
appellant  in  full  of  a  disputed  account  as  to  which 
there  was  a  difference  between  the  parties,  relating  to 
the  percentage  of  discount  to  which  appellant  claimed 
to  be  entitled.  The  difference  is  said  to  be  $90.04.  As 
to  the  alleged  accord  and  satisfaction  there  is  evidence 
tending  to  show  that  the  amount  of  discount  to  be  al- 
lowed upon  a  portion  of  the  account  was  in  dispute, 
and  that  finally,  December  19,  1902,  appellant  wrote 
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enclosing  a  check,,  with  the  statement  that  ^4n  con- 
clusion we  wish  to  say  that  the  check  for  $816.43  which 
we  enclose  is  the  correct  balance  due  you  and  we  will 
not  deviate  from  it.  We  ask  you  to  change  your  rec- 
ords accordingly  in  order  that  we  may  have  a  clean 
sheet  for  the  future.'*  It  is  argued  that  this  lan- 
guage indicates  that  the  check  referred  to  was  sent  in 
full  of  appellee's  accounts  and  that  its  acceptance  by 
appellee  was  a  satisfaction  of  that  account.  We  can- 
not concur  in  this  view.  The  language  of  the  letter  in 
effect  states  that  the  check  is  for  the  correct  balance 
and  that  appellant  will  not  pay  any  more.  From  this 
appellee  might  conclude  that  if  it  wanted  to  collect 
the  balance  it  would  have  to  do  so  by  enforcing  the 
claim  at  law  or  otherwise.  But  there  is  nothing  in  the 
letter  which  can  be  reasonably  construed  as  a  notifica- 
tion to  appellee  that  the  check  was  sent  upon  condition 
that  if  accepted  and  used  it  would  be  in  satisfaction  of 
the  claim.  The  check  does  not  purport  to  have  been 
sent  in  full  of  the  demands  and  the  letter  does  not  so 
indicate.  In  Canton  Coal  Co.  v.  Parlin,  215  HI.  244- 
246,  cited  by  appellant,  the  check  there  in  controversy 
was  sent  *'in  full  of  account."  No  such  statement  nor 
its  equivalent  accompanied  the  check  in  the  case  at 
bar,  nor  is  there  anything  from  which  such  intention 
can  be  implied.  It  is  one  thing  to  inform  a  creditor 
when  sending  a  check  that  the  debtor  will  not  pay  any 
more  and  a  very  different  thing  to  advise  him  that  the 
check  is  sent  upon  condition  that  if  he  accepts  it,  he 
will  do  so  in  full  settlement  of  the  accotmt.  See  De- 
Kalb  Implt.  Works  v.  White,  59  111.  App.  171-173; 
Lang  V.  Lane,  83  HI.  App.  543-548. 

The  jury  were  instructed  that  appellee  would  be  en- 
titled to  recover  interest  if  they  found  appellant  guilty 
of  unreasonable  and  vexatious  delay  in  payment  of  the 
account.  There  is  evidence  from  which  they  mi.G:ht  so 
find,  as  they  apparently  did.  An  illustration  of  this  is 
found  in  one  of  appellant's  letters,  from  which  it  ap- 
pears that  it  was  refusing  to  pay  anything  on  its  own 
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apparently  overdue  account  until  assured  that  ap- 
pellee would  ship  goods  at  its  request  to  a  third  party, 
which  so  far  as  appears  appellee  was  under  no  kind 
of  obligation  to  do.  We  find  no  error  in  the  allowance 
of  interest. 

Complaint  is  made  of  instructions,  one  of  which  told 
the  jury  they  were  *Hhe  sole  judges  of  the  facts  and  of 
the  credit  to  be  given  to  the  respective  witnesses, '*  etc. 
Instructions  to  this  effect  have  been  condemned  and 
should  not  be  given.  W.  C.  St.  By.  Co.  v.  Shannon, 
106  111.  App.  120-128.  No  good  purpose  can  be  served 
by  telling  the  jurors  they  are  '^sole  judlges  of  the 
facts, '^  which  is  not  moreover  the  exact  truth.  With- 
out discussing  the  matter,  however,  it  suffices  to  say 
that  in  the  case  at  bar  there  is  no  reason  to  suppose 
the  instruction  was  in  the  least  harmful  to  appellant. 
The  thirteenth  instruction,  which  is  complained  of,  re- 
lated wholly  to  appellant  ^s  claim  for  damages  on  ac- 
count of  appellee's  alleged  breach  of  contract.  Inas- 
much as  we  are  of  opinion  we  have  said  and  as  the 
jury  found,  that  appellant  was  not  entitled  to  recover 
such  damages,  the  question  of  the  proper  measure  did 
not  arise.  We  need  not.  therefore  consider  whether  the 
instruction  is  in  all  respects  strictly  accurate  or  not. 
No  material  error  in  it  has  been  called  to  our  atten- 
tion, however. 

The  judgment  of  the  Superior  Court  must  be  af- 
firmed. 

Affirmed. 
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Charles  F.  Wenham .  v.  Henry  L.  Wilson,  Trustee. 

Gen.  Nu.  12,755. 

1.  Measure  op  damages — for  wrongful  conversion.  The  meas- 
ure of  damages  for  the  wrongful  conversion  of  property,  Is  the 
market  value  from  the  time  of  such  oonversion  plus  legal  in- 
terest 

Bill  for  accounting.  Appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Richard  S.  Tuthill,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1905.  Af- 
firmed.   Opinion  filed  November  23,  1906. 

Statement  by  the  Court.  Appellee  as  trustee  in 
bankruptcy  of  the  estate  of  Nicholas  Melican,  senior, 
filed  a  bill  of  complaint  against  appellant  and  others 
praying  that  the  latter  be  compelled  to  account  to  the 
complainant  as  to  transactions  between  them  and  said 
■  bankrupt.  The  Chicago  Safe  &  Merchandise  Company  . 
and  the  Peoples  Bank  were  made  co-defendants  with 
appellant,  but  the  bill  was  dismissed  as  to  them,  of 
which  no  complaint  is  made. 

Complainant  charges  in  substance  that  appellant 
loaned  money  to  the  bankrupt  upon  which  he  demanded 
and  received  usurious  interest;  that  with  fraudulent 
purpose  he  retained  notes  with  power  of  attorney  and 
secured  by  chattel  mortgages  which  he  endeavored 
again  to  collect  after  the  same  were  paid  and  should 
have  been  canceled;  and  that  he  fraudulently  and  col- 
lusively  seized  under  said  chattel  mortgages  merchan- 
dise belonging  to  the  bankrupt's  estate  which  he  took 
just  before  the  petition  in  bankruptcy  was  filed,  falsely  , 
pretending  that  said  notes  and  chattel  mortgages  rep- 
resented actual  indebtedness  due  him,  when  in  fact 
the  same  had  been  fully  paid. 

The  answer  denies  material  allegations  of  the  bill, 
all  charges  of  fraud  and  conspiracy,  and  that  said  notes 
secured  by  said  chattel  mortgages  under  which  the 
merchandise  belonging  to  the  bankrupt  was  seized 
were  in  any  part  paid  by  prior  settlement. 
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The  decree  finds  that  the  bankrupt  borrowed  of  ap- 
pellant $1,000  November  2,  1901,  upon  which  as  in- 
terest the  bankrupt  paid  $50  per  month  for  fourteen 
months,  making  $700  thus  paid ;  that  he  bought  in  1902 
of  the  Chicago  Safe  &  Merchandise  Company,  of  which 
appellant  was  an  officer  and  manager,  a  bill  of  goods 
upon  which  there  remained  an  unpaid  balance  of 
$691.12 ;  that  the  bankrupt  borrowed  of  appellant  $500 
December  20,  1902,  and  $250  January  9,  .1903,  for 
which  he  gave  notes  with  power  of  attorney  secured 
by  chattel  mortgage  upon  his  stock  of  goods ;  that  these 
were  all  the  sums  of  money,  including  the  unpaid  bill 
for  merchandise,  which  were  advanced  to  said  bank- 
rupt by  or  through  appellant,  and  that  these  sums 
exclusive  of  the  usurious  interest  paid  by  the  bankrupt 
constituted  a  total  indebtedness  of  $2,441.12;  that 
January  9,  1903,  as  further  security  for  such  indebted- 
ness appellant  acquired  a  further  note  for  $2,500, 
which  was  secured  upon  real  estate  and  signed  by  said 
bankrupt  and  his  son. 

The  court  finds  that  afterwards  a  full  settlement  was 
had  between  appellant  and  said  bankrupt,  whereby  in 
consideration  of  pajTnent  of  $500  to  the  bankrupt  and 
satisfaction  of  said  indebtedness,  said  bankrupt  and 
his  son  conveyed  to  appellant  their  equity  in  said  real 
estate,  thereby  paying  all  of  said  bankrupt's  indebted- 
ness to  appellant;  that  said  transactions  having  been 
closed  and  settled  between  the  parties,  the  court  can- 
not decree  the  refunding  by  appellant  of  the  usurious 
interest  so  received  by  him ;  that  appellant  is  a  shrewd 
business  man  who  was  engaged  in  the  business  of  loan- 
ing money  at  usurious  rates;  that  said  bankrupt  had 
little  business  experience  and  ability  and  with  his  son 
was  in  the  habit  of  going  to  appellant  for  advice  by 
which  they  were  largely  guided ;  that  appellant  advised 
said  bankrupt  to  file  his  voluntary  petition  in  bank- 
ruptcy; that  taking  advantage  of  the  bankrupt's  con- 
fidence he  did  not  give  back  or  surrender  the  notes 
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which  had  been  paid  and  should  have  been  canceled 
and  delivered  up;  that  February  11,  1903,  appellant 
wrongfully  took  from  the  store  of  the  said  bankrupt  • 
goods  and  merchandise  to  the  amount  of  $1,500,  pre- 
tending to  do  so  by  virtue  of  the  notes  and  chattel 
mortgages  improperly  retained  by  him  after  they  had 
been  paid ;  that  therefore  appellant  should  account  for 
the  value  of  said  goods  which  the  court  finds  to  be 
$1,500,  upon  which  he  is  charged  with  interest  from 
the  date  when  the  goods  were  taken,  amounting  to 
$1,672.50.  It  is  therefore  decreed  that  appellant  pay 
appellee  that  sum  with  lawful  interest  from  the  date 
of  the  decree. 

EiTSHEB,  MoNTGOMBBY  &  Habt,  f Or  appellant. 

Chaeles  E.  Wyman,  for  appellee. 

Mb.  Pbesiding  Justice  Fbebman  delivered  the  opin- 
ion of  the  court. 

Appellant  seeks  to  reverse  this  decree  upon  the 
ground  that  the  Circuit  Court  erred,  first,  in  finding 
that  the  settlement  between  Melican  and  appellant  on 
or  about  February  9,  1903,  included  the  two  notes  in 
controversy,  namely,  one  dated  December  2,  1902,  for 
$500,  and  one  dated  January  9,  1903,  for  $250 ;  second, 
in  finding  the  value  of  the  goods  seized  by  appellant 
under  the  chattel  mortgages  given  to  secure  said  notes 
to  be  $1,500;  and  third,  in  allowing  interest  on  such 
valuation. 

The  first  of  these  contentions,  namely,  that  the  two 
notes  originally  representing  loans  of  $750,  were  due 
and  unpaid  when  appellant  seized  merchandise  be- 
longing to  Melican  just  before  the  filing  by  the  latter 
of  a  voluntary  petition  in  bankruptcy,  is  a  question  of 
fact.  There  is  evidence  tending  to  sustain  the  finding 
in  this  respect.  It  sufficiently  appears  from  conceded 
facts  that  appellant  was  able  to  dictate  apparently  any 
terms  he  chose  in  his  financial  dealings  with  the  Meli- 
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cans.  It  seems  incredible  that  the  latter  could  be  in- 
duced to  pay  interest  at  the  rate  of  $50  a  month  for 
fourteen  months  upon  a  loan  of  $1,000,  but  he  did  so. 
Under  all  the  circumstances  the  possession  of  these 
notes  by  appellant  after  the  settlement  is  by  no  means 
satisfactory  evidence  that  they  were  due  and  unpaid. 
The  evidence  as  to  payment  is  not  perhaps  conclusive, 
but  on  the  other  hand  it  is  not  doubtful  that  appellant 
did  receive  in  that  settlement  property  from  which  he 
realized  much  more  than  suflBced  to  pay  all  that  was 
honestly  due  him.  It  is  true  the  chancellor  held  that  he 
was  estopped  by  the  settlement  made  between  appel- 
lant and  Melican  before  the  latter  went  into  bank- 
ruptcy, from  compelling  appellant  to  refund  the  usuri- 
ous interest  paid  him;  and  it  is  said  that  nevertheless 
the  result  of  the  decree  is  that  appellant  is  in  fact  re- 
quired to  so  refund.  However  this  may  be,  we  are  not 
advised  of  any  reason  why  the  equitable  power  of  the 
court  should  be  limited  by  the  alleged  settlement  re- 
ferred to,  and  the  decree  in  this  respect  is  fully  as 
favorable  to  appellant  as  the  conceded  facts  warrant. 
Under  the  evidence  we  should  not  be  justified  in  dis- 
turbing the  finding  of  the  chancellor  upon  the  questions 
of  fact. 

'  As  to  the  valuation  of  the  property  taken  by  appel- 
lant under  the  alleged  chattel  mortgage  it  is  difficult 
to  determine  from  the  evidence  as  shown  in  the  ab- 
stract what  the  fair  value  of  the  property  taken  was. 
The  inventory  made  by  appellant's  agents  or  employes 
and  the  testimony  of  one  of  them  fixes  the  value  at 
$1,015.50.  Evidence  introduced  in  behalf  of  appellee 
placed  the  valuation  at  $1,500,  and  the  court  found  ac- 
cordingly. We  are  not  in  position  to  say  that  such  find- 
ing was  erroneous,  having  neither  seen  the  witnesses 
nor  heard  their  testimony. 

It  is  urged  that  the  allowance  of  interest  was  clearly 
erroneous.  When  appellant  wrongfully  seized  and  con- 
verted to  his  own  use  property  of  Melican 's,  he  became 
liable  from  that  date  to  pay  as  damages  the  full  value 
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of  the  property  taken.  That  value  was  ascertainable 
•by  reference  to  a  recognized  standard — the  market 
prices.  When  thus  ascertained,  it  should  carry  inter- 
est, as  upon  a  liquidated  account,  Harvey  v.  Hamilton, 
155  111.  377-380. 

Finding  no  reversible  error  the  decree  of  the  Circuit 
Court  must  be  affirmed. 

Affirmed. 


Sherman  House  Hotel  Company  v.  Charles  P.  Gallagher* 
Gen.  Ho.  12,7(M>. 

1.  Res  ipsa  loquitur — when  doctrine  of,  applies.  To  remove 
heavy  material  from  the  front  of  a  building  standing  close  up  to 
the  sidewalk  of  a  crowded  city  street,  where  great  numbers  of 
people  are  constantly  passing,  without  any  barrier  to  prevent 
persons  from  passing  under  the  work  or  any  protection  against 
material  always  likely  to  fall  when  such  work  is  being  done,  is 
work  of  a  kind  Inherently  dangerous.  ' 

2.  Independent  oontbactob — when  doctrine  of,  does  not  apply. 
A  person  requiring  the  performance  of  work  Intrinsically  dan- 
gerous, however  skillfully  performed,  cannot  escape  liability  for 
injury  resulting  from  the  performance  of  such  work  under  the 
doctrine  of  independent  contractor. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Joseph  B.  Gabt,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1905. 
Af&rmed.  Opinion  filed  November  23,  1906.  Rehearing  denied 
ftnd  opinion  reflled  December  14,  1906. 

FsSLBEKTHAL,  FoBEMAN  &  Beckwith,  f Or  appellant. 
Thbodoeb  G.  Case,  for  appellee. 

Me.  Peesiding  Justice  Fbebman  delivered  the  opin- 
ion of  the  court. 

Appellee  was  injured  while  he  was  walking  along 
Clark  street  near  the  comer  of  Bandolph  street,  Chi- 
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cago.  by  a  piece  of  iron  which  fell  upon  his  head  from 
an  iron  balcony  projecting  over  the  sidewalk  and  in 
process  of  removal  or  repair.  He  was  knocked  down 
upon  his  knees  and  an  officer  testifies  that  appellee  and 
the  sidewalk  *'were  covered  with  blood/'  He  was  able 
to  go  back  to  work  a  few  dtfys  later,  tint  complains  that 
he  is  troubled  with  frequent  headaches  since  the  acci- 
dent.   He  recovered  judgment  for  $750. 

It  appears  from  evidence  that  appellant  had  em- 
ployed the  Butler  Street  Foundry  &  Iron  Co.  to  repair 
or  remove  this  balcony.  This  concern  was  also  made 
party  defendant,  but  at  the  conclusion  of  all  the  evi- 
dence the  court  directed  the  jury  to  find  it  not  guilty. 
It  is  contended  in  behalf  of  appellant  that  the  work 
was  being  done  by  the  iron  company  as  an  independent 
contractor,  and  that  consequently  the  Sherman  House 
Hotel  Company,  by  whom  the  iron  company  was  em- 
ployed, cannot  be  held  liable  for  injuries  resulting 
from  the  negligent  manner  in  which  such  contractor 
did  its  work.  It  does  not  appear  from  the  evidence, 
however,  that  the  iron  company  was  an  independent 
contractor  in  the  case  at  bar.  There  is  no  dispute  as 
to  the  fact  that  the  employes  of  the  iron  company  did 
the  work,  but  the  evidence  fails  to  show  it  was  being 
done  under  an  independent  contract.  It  is  said  that 
this  question  should  have  been  submitted  to  the  jury. 
The  evidence  we  find  in  the  abstract  relating  to  it  is 
to  the  effect  that  the  iron  company  paid  its  own  men, 
that  appellant  paid  the  iron  company  for  doing  the 
work,  that  there  was  no  agreement  as  to  the  price, 
that  the  representative  of  the  iron  company  said  *'he 
could  not  make  a  flat  price  but  would  go  ahead  and  do 
the  work  and  make  a  fair  profit  on  the  job."  As  stated 
by  appellant's  witness  the  arrangement  was,  ^*when 
they  completed  the  job  they  were  to  be  paid  for  it  and 
they  were  to  make  a  reasonable  price.  That  is  all  the 
contract  I  could  enter  into  with  them."  So  far  as 
appears  the  relation  of  appellant  to  the  iron  company 
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was  merely  that  of  employer  and  employe.  There  was 
evidently  no  contract  to  do  any  specified  piece  of  work 
in  any  agreed  way  or  for  any  stipulated  price.  The 
*'job"  seems  to  have  designated  whatever  work  appel- 
lant might  direct  the  iron  company  to  do.  There  is 
nothing  which  tends  to  show  that  appellant  did  not  re- 
tain and  exercise  the  control  of  the  work  in  its  details 
from  beginning  to  end.  It  complained  at  one  time  of 
the  slow  progress  made,  and  the  iron  company  re- 
sponded by  hastening  its  employes.  There  is  no  evi- 
dence, so  far  as  we  are  advised,  tending  to  show  that 
the  iron  company  was  left  to  do  work  in  its  own  way  or 
as  it  might  please.' 

But  however  this  may  be  appellant  did  not  in  any 
event  surrender  control  of  the  premises,  nor,  so  far 
as  appears,  any  part  thereof,  to  the  iron  company.  It 
was  operating  its  hotel  as  usual  during  the  time  the 
work  was  being  done.  Its  guests  and  others  were 
likely  to  be  going  and  coming  over  the  sidewalk  and 
approaches.  It  certainly  had  the  power  to  direct  the 
iron  company  to  etect  barriers  upon  or  to  place  a  pro- 
tecting cover  over  the  siddwalk  underneath  the  bal- 
cony had  it  chosen  so  to  do,  or  it  was  at  liberty  to  do 
this  itself.  It  was  to  pay  a  reasonable  price  for  the 
work  done,  whether  this  was  more  or  less.  It  could 
discharge  the  iron  company  and  employ  others  if  dis- 
satisfied with  the  way  the  work  was  being  done,  or  if 
its  orders  were  not  obeyed.  This  conclusion  is,  we 
think,  unavoidable  from  the  evidence  introduced  in 
appellant  ^s  behalf. 

It  is  contended  by  appellee  that  if  there  had  been 
evidence  tending  to  show  the  iron  company  was  in 
fact  an  independent  contractor  in  this  case,  neverthe- 
less appellant  could  not  escape  liability.  To  remove 
heavy  material  from  the  front  of  a  building  standing 
close  up  to  the  sidew;alk  of  a  crowded  city  street  where 
great  numbers  of  people  are  constantly  passing,  with- 
out any  barrier  to  prevent  persons    from    passing 
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under  the  work,  or  any  protection  against  material 
always  likely  to  fall  when  such  work  is  being  done,  is, 
we  think,  in  itself  inherently  dangerous,  no  matter 
how  skillfully  done.  In  City  of  Chicago  v.  Murdock, 
212  111.  9-12,  the  general  rule  is  stated  to  be  that  the 
principle  of  respondeat  superior  does  not  extend  to 
cases  of  independent  contractors  where  the  party  for 
whom  the  work  is  done  is  not  the  immediate  superior 
of  those  guilty  of  the  wrongful  act  and  has  no  control 
over  the  manner  of  doing  the  work  under  the  contract. 
This  general  rule,  however,  does  not  apply  where  the 
contract  directly  requires  the  performance  of  a  work 
intrinsically  dangerous,  however  skillfully  performed. 
In  such  cases  the  party  authorizing  the  work  is  justly 
regarded  as  the  author  of  the  resulting  mischief 
whether  he  does  the  work  himself  or  lets  it  by  contract 
In  Scammon  v.  City  of  Chicago,  25  HI.  424439,  the 
rule  is  stated  to  be  that  *'if  the  nuisance  necessarily 
occurs  in  the  ordinary  mode  of  doing  the  work  the 
occupant  or  owner  is  liable,  but  if  it  is  from  the  negli- 
gence of  the  contractor  or  his  servants  that  he  alone 
shpuld  be  responsible.  *'  See  also.  City  of  Joliet  v. 
Harwood,  86  111.  110,  111,  and  page  113,  where  the  rule 
is  also  stated  in  the  dissenting  opinion.  In  Geist  v. 
Eothschild,  90  111.  App.  324^329,  cited  in  appellant's 
brief,  the  facts  do  not  bring  the  case  within  the  ex- 
ception to  the  general  rule.  See  Engel  v.  Eureka  Club, 
59  Hun  (N.  Y.),  599.  In  the  case  at  bar  it  appears,  as 
we  have  said,  that  appellant  retained  full  control  of 
its  premises  and  the  approaches  thereto;  that  there 
was  a  protection  on  the  Randolph  street  side  of  the 
building  where  they  were  repairing  the  balcony,  but 
none  on  the  Clark  street  side  where  appellee  was  hurt 
and  where,  as  there  is  evidence  tending  to  show,  an 
old  balcony  was  being  torn  down. 

It  is  apparent  from  what  has  been  said  that  there 
was  no  error  in  refusing  to  give  the  instructions  of- 
fered in  behalf  of  appellant,  the  refusal  of  which  is 
urged  as  erroneous.     They  were  not  warranted  by 
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the  evidence.    Nor  can  we  say  that  the  verdict  was 
excessive. 

Finding  no  material  error  the  judgment  must  be 
affirmed. 

Affirmed. 


Thomas  P.  Hicks  et  al.  y.  Edward  F.  Elwell^  Trustee, 

et  al. 
Gen.  No.  12,764. 

1.  Interest — extent  of,  chargeable  against  one  who  assumes 
mortgage  deJ>t.  The  grantee  of  mortgaged  property  assuming  the 
principal  of  the  mortgage  with  Interest  at  a  specified  rate,  cannot 
be  charged  with  a  greater  rate  of  interest  than  the  specified 
rate,  even  though  the  note  secured  by  the  mortgage  bore  an  in- 
creased rate  after  maturity. 

2.  Final  decree — what  is,  in  foreclosure  proceeding,  A  decree 
foreclosing  a  mortgage  and  decreeing  a  sale  of  the  mortgaged 
premises  is  a  final  decree,  and  this  even  though  the  master  is 
ordered  to  make  a  report  of  the  sale. 

8.  Extension  op  time  of  payment — what  not  equivalent  to.  An 
agreement  providing  that  no  foreclosure  proceedings  would  be  in- 
stituted as  long  as  certain  undertakings  were  performed,  does  not 
operate  to  extend  the  time  of  payment  of  notes. 

Foreclosure  proceeding.  Appeal  from  the  Circuit  Court  of  Cook 
county;  thfi  Hon.  Murray  F.  Tulet,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1905.  Reversed 
and  remanded.    Opinion  filed  November  23,  1906. 

Statement  by  the  Court.  This  is  an  appeal  from 
a  decree  foreclosing  a  trust  deed.  The  bUl  to  foreclose 
was  filed  by  Edward  F.  Elwell,  trustee,  and  May  K. 
Collins,  now  deceased.  Amy  E.  Hatch,  administratrix 
of  her  estate,  having  been  substituted.  It  appears 
from  the  bill  of  complaint  that  appellant  Hicks  was 
indebted  to  May  K.  Collins  upon  three  notes,  each  for 
$1,100,  bearing  date  March  21,  1894,  with  interest  at 
six  per  cent,  per  annum,  payable  semi-annually,  given 

You  cxxiz  as 


562  ArPELLATE  Courts  of  Ilunois. 

Vol.  129.]  Hicks  v.  Elwell. 

for  part  purchase  money  of  the  premises  upon  which 
said  notes  were  secured  by  trust  deed.  It  is  charged 
that  said  Hicks  has  conveyed  a  third  interest  in  said 
premises  to  Stephen  P.  Hicks  and  another  third  inter- 
est to  Frederick  S.  Baird,  each  of  whom  it  is  said  as- 
sumed and  agreed  to  pay  one-third  of  said  indebted- 
ness of  $3,300 ;  in  other  words,  eacb  of  them  assumed 
and  agreed  to  pay  one  of  said  $1,100  notes. 

The  answer  of  defendants  admits  the  original  debt, 
but  declares  that  June  15,  1898,  there  was  an  agree- 
ment between  said  Collins  and  defendant  Hicks  that 
the  rate  of  interest  from  that  date  should  be  three  per 
cent,  per  annum.  Defendant  denies  most  of  the  ma- 
terial allegations  of  the  bill  and  states  that  nothing  is 
due  complainant,  because  it  is  said  that  on  July  9, 1903, 
complainant  Collins  agreed  with  defendant  to  exchange 
said  notes  for  $33  cash  and  a  quit-claim  deed  convey- 
ing the  premises  described  in  the  trust  deed.  It  is 
alleged  that  pursuant  to  this  agreement  a  quit-claim 
deed  was  prepared  and  forwarded  for  signature  by 
Stephen  P.  Hicks  and  wife  at  Waterloo,  Iowa,  which 
was  returned  signed  also  by  Frederick  S.  Baird  and 
wife;  that  during  the  absence  of  said  quit-claim  deed 
for  execution,  and  in  furtherance  of  the  last  mentioned 
agreement  and  as  part  performance  thereof,  complain- 
ant Collins  obtained  from  defendants  an  abstract  of 
title  to  the  premises  described  in  said  trust  deed  and 
executed  an  agreement  to  the  effect  that  said  abstract 
was  obtained  as  an  exchange  of  said  notes  for  said 
quit-claim  deed.  When,  however,  in  alleged  pursuance 
of  said  agreement  upon  the  return  of  the  quit-claim 
deed,  defendant  tendered  it  to  said  Collins  with  $33  in 
money,  said  Collins  refused  to  accept  the  tender.  De- 
fendants, therefore,  renew  the  tender  in  court. 

Defendant  Hicks  filed  a  cross-bill  setting  up  sub- 
stantially the  same  matters  stated  in  the  answer  to  the 
original  bill,  find  prays  that  Collins  or  her  legal  repre- 
sentative be  compelled  to  comply  with  the  agreement 
referred  to.    Appellees  answered  the  cross-bill  deny- 
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ing  any  knowledge  of  said  agreements,  written  or 
verbal,  and  calling  for  strict  proof,  asserting,  however, 
that  the  agreement  to  exchange  notes  for  $33  and  a 
quit-claim  deed  was  verbal,  contrary  to  the  statutes 
and  not  binding. 

The  master  reports  that  the  notes  secured  by  the 
trust  deed  bore  interest  at  six  per  cent,  per  annum 
until  maturity  and  afterward  seven  per  cent,  until 
paid;  that  Thomas  P.  Hicks  executed  to  F.  S.  Baird 
and  Stephen  P.  Hicks,  respectively,  deeds  conveying 
to  each  an  undivided  one-third  of  the  land  described 
in  the  trust  deed,  subject  in  each  case  to  an  encum-r 
brance  of  $1,100  which  each  of  said  grantees  respect- 
ively assumed  and  agreed  to  pay,  by  reason  of  which 
each  of  them  became  personally  liable  for  one-third 
of  the  debt  secured  by  the  trust  deed  sought  to  be  fore- 
closed. He  further  finds  that  upon  February  11,  1896, 
payment  of  each  of  the  notes  was  extended  two  years 
and  that  interest  was  paid  to  May  1,  1897,  and  was 
then  reduced  to  three  per  centum  per  annum  on  and 
after  that  date,  two-thirds  of  which  interest  only  was 
paid  up  to  May  1, 1902.  The  master  fiaids  the  principal 
sum  of  $3,300  to  be  due,  and  charges  appellants  with 
the  unpaid  one-third  of  the  interest  at  three  per  cent, 
from  May  1,  1897,  to  May  1,  1902,  and  with  interest 
from  and  after  that  date  at  the  rate  of  seven  per  cent, 
per  annum,  a  total  of  $4,348.47. 

The  cross-bill  was  dismissed  in  accordance  with  the 
master  *s  report  and  foreclosure  decreed. 

F.  S.  Baird,  for  appellants. 

Caswell  &  Healt,  for  appellees. 

Mr.  Presiding  Justice  Freeman  delivered  the  opin- 
ion of  the  court. 

The  principal  objection  urged  to  the  decree  is  that  it 
erroneously  charges  appellants,  Stephen  P.  Hicks  and 
Frederick  S.  Baird,  upon  the  notes  which  they  respect- 
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ively  assumed  and  agreed  to  pfiy,  with  interest  at  tlie 
rate  of  seven  per  cent.,  the  rate  which  by  their  terms 
the  notes  bore  after  maturity,  instead  of  six  per  cent, 
which,  by  the  terms  of  the  deeds  from  Thomas  P. 
Hicks  to  each  of  them,  they  assumed  and  agreed  to 
pay.  By  the  deeds  last  referred  to  the  grantee  in  each 
of  them  assumes  and  agrees  to  pay  $1,100,  being  one- 
third  of  the  mortgage  debt,  as  part  of  the  purchase 
money,  with  six  per  cent,  interest.  The  deeds  were 
accepted  by  the  respective  purchasers  with  this  pro- 
viso. It  is  upon  this  assumption  by  the  two  defend- 
ants to  whom  the  said  conveyances  were  made  that  the 
decree  provides  for  execution  against  them  in  case  of 
deficiency.  It  is  clear  that  these  two  defendants  can 
be  held  liable  only  to  the  extent  of  their  respective  as- 
sumptions of  liability  and  promises  to  pay,  and  what- 
ever may  be  the  liability  of  the  original  maker  of  the 
mortgage  notes,  they  could  not  be  required  to  pay 
more  than  the  six  per  cent,  rate  of  interest  which  they 
assumed  and  agreed  to  pay. 

Again,  each  of  the  notes  bears  the  indorsement, 
''This  note  draws  interest  at  three  per  cent,  from  May 
1st,  1897,'*  to  which  date  they  had  previously  been  ex- 
tended. There  is  no  contention  that  this  indorsement 
does  not  represent  an  agreement  to  that  effect  made  by 
the  owner  of  the  notes.  Subsequent  indorsements 
show  that  interest  was  thereafter  paid  at  that  rate  by 
two  at  least  of  the  defendants.  The  notes  were  dated 
March  21, 1894,  and  by  their  terms  became  due  respect- 
ively on  or  before  one  year  and  forty  days,  two  years 
and  forty  days  and  three  years  and  forty  days  after 
date.  The  last  note  therefore,  independently  of  any 
extensions  by  which  it  was  not  affected,  had  matured 
by  its  terms  when  on  May  1,  1897,  the  reduction  of  in- 
terest to  three  per  cent,  occurred.  So  late  as  June  23, 
1902,  an  agreement  was  indorsed  on  the  notes  to  the 
effect  that  so  long  as  Thomas  and  Stephen  Hicks  con- 
tinued to  pay  their  two-thirds  of  the  interest  as  they 
had  done,  at  the  rate  of  three  per  cent,  up  to  May  1, 
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1902,  **no  proceedings  for  foreclosure   will   be   had 
against  them/' 

'^A  decree  foreclosing  a  mortgage  and  decreeing  a 
sale  of  the  mortgaged  premises  is  a  final  decree,  and 
this  even  though  the  master  is  ordered  to  make  a  re- 
port of  the  sale/'  Kirby  v.  Runals,  140  111.  289-295. 
It  is,  moreover,  rendered  against  the  defendants  and 
they  are  held  personally  liable  for  any  balance  of 
money  due  over  and  above  the  proceeds  of  sale,  as  pro- 
vided by  section  16  of  the  Mortgage  Act,  and  execution 
is  ordered  for  such  balance.  This  may  be  done  the 
same  as  when  the  decree  is  solely  for  the  payment  of 
money  and  such  decree  may  be  rendered  condition- 
ally at  the  time  of  foreclosure  or  after  sale  and  ascer- 
tainment of  the  balance  due.  Kirby  v.  Runals,  supra, 
p.  297.  In  the  case  at  bar  the  decree  for  deficiency 
and  for  execution  was  entered  as  it  properly  might  be 
at  the  time  of  foreclosure.  It  includes,  however,  it  is 
said,  $390.49  in  excess  of  what  the  interest  would  be 
if  estimated  at  the  rate  of  three  per  cent.  The  master 
foxmd  that  the  notes  matured  May  1,  1902,  upon  the 
grotmd  apparently  that  the  agreement  of  June  23, 1902, 
providing  that  no  foreclosure  proceedings  would  be 
had  against  two  of  the  defendants  while  they  paid  their 
two-thirds  of  the  interest  which  had  then  been  paid 
to  May  1,  1902,  amounted  to  an  extension  of  the  notes 
to  that  date,  after  which  no  interest  was  paid.  If  that 
is  the  ground  of  the  master's  finding  and  of  the  court's 
decree,  we  regard  it  as  insufficient.  That  agreement 
applies  to  two  only  of  the  defendants,  viz.,  Thomas  and 
Stephen  Hicks,  and  it  does  not  purport  to  extend  the 
notes.  Giving  the  agreement  the  widest  construction, 
its  effect  was  merely  to  suspend  foreclosure  proceed- 
ings, not  to  extend  the  notes.  Suit  could  still  be 
brought  upon  the  latter  and  judgment  obtained  at  law. 
We  discover.no  warrant  for  assessing  the  interest  at 
seven  per  cent,  in  view  of  the  explicit  agreement  in- 
dorsed on  the  notes  that  they  should  bear  interest  at 
three  per  cent,  from  May  1, 1897.    There  was  no  limita 
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tion  upon  this  agreement,  and  it  was  acted  upon  for 
five  years  thereafter.  So  far  as  we  can  discover  the 
notes  had  then  fully  matured  after  the  last  extension. 
It  was  competent  for  the  parties  to  agree  upon  the 
reduction,  and  no  reason  appears  why  the  decree  should 
enforce  against  the  defendants  a  contract  which  the 
parties  themselves  had  abrogated  long  before. 

Why  the  chancellor  ruled  out  the  testimony  of  the 
witness  Baird  and  the  writing  signed  by  Mrs.  Collins, 
marked  Exhibit  *'B,'^  we  are  unable  to  determine  from 
the  abstract  which  is  meager  and  unsatisfactory.  Ap- 
parently the  evidence  was  competent  and  should  have 
been  admitted. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Louis  Oreeaberg  et  al.  t.  The  People,  for  use  of  James 

E.  Mason. 
Gen.  No.  12,767. 

1.  Motion  fob  new  tbial — when  order  granting,  cannot  he  set 
aside.  An  order  granting  a  motion  for  a  new  trial  cannot  be 
set  aside  after  the  lapse  of  the  term  at  which  the  order  is  en- 
tered. 

2.  Obdebs — when  court  loses  jurisdiction  of,  notvHtTistanding 
cases  not  disposed  of.  Jurisdiction  to  set  aside  an  order  which 
disposes  finally  of  a  particular  issue  in  a  cause  is  lost  'after  the 
term  of  entry  has  elapsed. 

Action  of  debt  Appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  Joseph  E.  Gabt,  Judge,  presiding.  Heard  In  the  Branch 
Appellate  Court  at  the  October  term,  1905.  Reversed  and  re- 
manded.   Opinion  filed  November  23,  1906. 

Edwabd  H.  Mo3bis,  for  appellants. 

Elmeb  &  Cohen,  for  appellee. 

Mr.  Presiding  Justice  Freeman  delivered  the  opin- 
ion of  the  court. 
This  is  an  action  of  debt  on  the  official  bond  of  a 
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constable,  Louis  Greenberg,  and  his  sureties.  The 
cause  was  tried  before  a  jury  which,  at  the  June  term 
of  court,  1905,  returned  a  verdict  against  appellants, 
fixing  the  damages  at  $1,350.  A  motion  for  a  new 
trial  was  made,  reduced  to  writing  and  duly  filed. 
The  motion  was  heard  at  the  same  June  term,  was 
granted,  and  an  order  entered  of  record  setting  aside 
the  verdict  and  allowing  a  new  trial.  At  the  next 
July  term,  however,  the  court  of  its  own  motion,  it 
is  said,  vacated  the  order  of  the  previous  tenn  grant- 
ing a  new  trial,  overruled  the  motion  for  a  new  trial 
made  at  the  June  term,  and  entered  judgment  upon 
the  original  verdict  against  appellants. 

It  is  urged  that  the  Superior  Court  erred  in  thus 
vacating  and  setting  aside  at  the  July  term  an  order 
granting  a  new  trial  formally  entered  at  the  preced- 
ing June  term.  The  contention  is  that  the  order  set- 
ting aside  the  verdict  and  granting  a  new  trial  was 
a  final  order,  which  at  the  following  July  term  the 
Superior  Court  had  no  jurisdiction  to  vacate,  and 
thereupon  to  deny  a  new  trial  and  enter  judgment 
on  the  verdict,  which  it  had  once  set  aside.  In  this 
we  are  compelled  to  concur.  In  County  of  Cook  v. 
Canal  &  Dock  Co.,  131  111.  505-512,  it  is  said:  '^When 
the  court  rendered  a  judgment  granting  a  new  trial, 
such  judgment  was  a  final  determination  of  the  issues 
involved  in  the  application;'*  and  further  (p.  510): 
**The  fact  that  the  judgment  involved  was  entered 
in  an  action  of  ejectment  and  was  one  granting  a  new 
trial  does  not  affect  the  question.  The  court,  as  ap- 
pears from  the  judgment  itself,  heard  the  evidence 
and  from  the  evidence  produced  adjudged  and  deter- 
mined that  a  new  trial  should  be  granted.  The  judg- 
ment rendered  upon  the  evidence  submitted  to  the 
court  was  not  conditional  or  interlocutory,  or  a  mere 
ruling  or  decision  such  as  a  court  may  make  on  a 
question  of  pleading  or  evidence  during  the  progress  of 
a  trial,  bat  it  was  a  final  determination  of  a  right  con- 
ferred by  the  statute,  which  right  had  to  be  deter- 


568  Appellate  Coltits  of  Illinois. 

Vol.  129.]  Greenberg  v.  The  People. 

mined  upon  evidence  introduced  before  the  court,  and 
no  reason  is  perceived  why  a  judgment  of  this  charac- 
ter should  not  be  as  binding  and  conclusive  and  be 
treated  in  the-  same  manner  as  a  final  judgment  ren- 
dered in  an  action  of  assumpsit  or  in  an  action  for 
tort  upon  evidence  submitted  to  the  court.''  The 
court  in  that  case  distinguishes  the  case  of  Setzke  v. 
Setzke,  121  111.  30,  cited  by  appellee's  attorneys  here, 
and  holds  that  case  not  in  conflict  with  Becker  v. 
Sauter,  89  111.  597,  in  which  it  is  said  the  same  ques- 
tion arose,  and  in  which  it  was  held  that  a  judgment 
granting  a  new  trial  in  an  action  of  ejectment  could 
not  be  set  aside  or  vacated  on  a  motion  at  a  subse- 
quent term.  The  present  case,  it  is  true,  is  not  an 
action  of  ejectment,  but  the  principle  is  equally  ap- 
plicable. The  case  referred  to  (County  of  Cook  v. 
Canal  &  Dock  Co.)  was  an  action  in  ejectment,  and 
the  new  trial  was  granted  under  the  statute  (chap. 
45,  sec.  38)  which  provides  that  **at  any  time  after 
a  judgment  either  upon  default  or  verdict  in  an  ac- 
tion of  ejectment,  the  party  against  whom  it  is  ren- 
dered, his  heirs  or  assigns,  upon  the  payment  of  all 
costs  recovered  therein,  shall  be  entitled  to  have  the 
judgment  vacated  and  a  new  trial  granted  in  the 
case."  Evidence  was  presented  in  that  case  tending 
to  show  that  within  the  year  after  judgment,  the  de- 
fendant had  **paid  all  the  costs  that  have  accrued 
in  said  cause  to  date,"  when  the  new  trial  was 
granted.  In  the  case  at  bar,  so  far  as  appears,  no 
new  evidence  was  presented  on  the  motion  for  a  new 
trial  when  the  same  was  granted  at  the  Jime  term  of 
the  Superior  Court,  but  the  trial  court  had  heard  the 
evidence  produced  at  the  trial,  and  either  because  of 
some  error  in  its  admission  or  rejection,  insufficiency 
or  because  of  other  error  deemed  fatal  to  the  ver- 
dict, '^adjudged  and  determined  that  a  new  trial 
should  be  granted,"  as  in  the  ejectment  case.  The 
one  adjudication  in  the  same  way  as  the  other  **was 
a  final  determination  of  a  right  conferred"  by  law. 
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It  was  a  final  and  conclusive  judgment  as  to  the  ver- 
dict which  was  set  aside,  and  as  such,  after  the  term 
had  expired,  a  court  had  ^*no  discretion  or  author- 
ity at  a  subsequent  term*'  to  vacate  it.  Cook  v. 
Wood,  24  111.  295;  County  of  Cook  v.  Canal  &  Dock 
Co.,  supra,  pp.  509,  510.  During  the  Jime  term  the 
court  would  have  had  authority  to  vacate  a  prior 
order  entered  at  that  term,  but  this  power  ended  with 
that  term.    Godfredson  v.  The  People,  88  111.  286. 

Appellee  attempts  to  draw  a  distinction  between 
the  case  at  bar  and  an  action  of  ejectment,  in  that 
in  the  latter  case  it  is  a  judgment  instead  of  a  verdict 
which  is  vacated  when  a  new  trial  is  granted  under 
the  statute;  but  we  are  unable  to  perceive  any  reason 
why  a  rule  applicable  in  the  former  does  not  apply 
also  in  the  latter  case. 

In  Schmidt  v.  Cohen,  12  Daly  (N.  Y.),  134-136, 
cited  by  appellee,  it  is  said:  **It  is  true  that  he  (the 
trial  judge)  could  not  after  the  end  of  the  term  give 
leave  to  renew,  a  motion  for  a  new  trial  on  the  min- 
utes, but  it  was  in  his  power  to  entertain  a  motion 
for  a  new  trial  on  new  and  different  papers  from 
those  that  formed  the  basis  of  the  motion  that  he 
had  denied. '^ 

The  fact  that  in  an  action  of  ejectment  the  order 
granting  a  new  trial  under  the  statute  is  not  a  final 
»  judgment  from  which  an  appeal  can  be  taken  or  writ 
of  error  prosecuted,  does  not  affect  the  question  be- 
fore us.  It  is  the  statute  which  in  those  cases  per- 
mits the  second  trial.  (See  Williams  v.  LaValle,  64 
HI.  110.)  Rhea  v.  Gibson,  10  Qrattan  (Virg.),  215, 
also  cited  by  appellee's  attorneys,  holds  that  the  trial 
court  had  authority  to  continue  a  motion  for  a  new 
trial  to  another  term  afid  then  decide  it,  and  is  not  in 
point. 

For  the  error  indicated  the  judgment  of  the  Supe- 
rior Court  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Jacob  Aaron  t.  Jefferson  Ice  Company. 
Chsn.  No.  12,721. 

1.  Tbial  call — when  dUmUsal  made  upon.  Where  the  order 
dismissing  a  case  recites  that  the  dismissal  was  made  when  the 
case  was  called  for  trial,  such  order  will  prevail  in  the  absence 
of  contradiction  in  the  bill  of  exceptions. 

2.  Teablt  general  call — right  of  attorneys  to  rely  upon  cor- 
rectness of.  The  yearly  general  call  is  printed  pursuant  to  rule 
of  court  and  the  bar  is  entitled  to  rely  upon  its  correctness. 
Changes  made  in  the  title  of  cases  should  only  be  made  by  the 
clerk  upon  application  to  the  court  and  notice  to  the  parties  in 
interest. 

3.  Erbob  of  fact — what  constitutes,  justifying  setting  aside  of 
order  after  lapse  of  term.  Where  a  case  is  dismissed  upon  the 
yearly  general  call.  Jurisdiction  to  set  aside  the  order  of  dismissal 
after  the  lapse  of  the  term  of  entry  exists  by  virtue  of  the  pro- 
visions of  section  66  of  the  Practice  Act,  where  It  appears  that 
the  title  of  the  cause  as  shown  upon  the  original  calendar  was 
erroneously  printed  and  subsequently  corrected,  without  notice  to 
the  parties  in  interest. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  Homes  Abbott,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1905.    Affirmed.    Opinion  filed  November  23,  1906. 

Statement  by  the  Conrt.  Appellant  brought  an  ac- 
tion against  appellee  before  a  justice  and  recovered  a 
judgment  for  $143,  from  which  defendant  appealed  to 
the  Circuit  Court.  In  that  court  on  January  11,  1905, 
at  the  January  term,  the  following  judgment  was  en- 
tered : 

**This  cause  being  called  for  trial  and  the  defendant 
failing  to  prosecute  its  appeal  in  this  behalf,  on  mo- 
tion of  plaintiff's  attorney  it  is  ordered  that  said  ap- 
peal be  and  the  same  is  hereby  dismissed  at  defend- 
ant's costs  for  want  of  prosecution  and  that  a  proce- 
dendo do  issue  herein  that  the  plaintiff  do  have  and  re- 
cover of  and  from  the  defendant  his  costs  and  charges 
in  this  behalf  expended  and  have  execution  therefor." 

No  motion  was  made  at  the  January  term  by  the 


Chicago— First  District— A.  D.  1906.    571 

Aaron  v.  Jefleraon  Ice  Co. 

defendant  to  set  aside  said  judgment,  but  March  11th, 
at  the  February  term,  the  following  order  was  made 
in  the  case:  **This  day  comes  the  defendant  and 
enters  herein  its  motion  to  set  aside  the  order  of  dis- 
missal and  judgment  heretofore  entered  herein,  which 
motion  is  hereby  continued/' 

March  18th,  also  at  the  February  term,  an  order  was 
made,  continuing  said  motion,  *Ho  the  March  term 
next  ensuing. '^ 

March  21st,  at  the  March  term,  the  following  order 
was  entered  in  the  case  : 

"This  cause  coming  on  to  be  heard  upon  the  defend- 
ant's motion  heretofore  entered  herein  to  set  aside 
the  order  of  dismissal  and  judgment  heretofore  en- 
tered herein  after  arguments  of  counsel  and  due  de- 
liberation by  the  court,  said  motion  is  sustained.  It  is 
therefore  ordered  that  the  order  of  dismissal  and  judg- 
ment heretofore  on  February  11,  1905,  entered  herein 
be  and  the  same  is  hereby  set  aside  and  vacated." 

May  14th,  the  case  was  set  for  trial  on  motion  of 
plaintiff  and  notice  to  the  defendant. 

May  11th,  the  case  was  reached  for  trial,  and  the 
plaintiff  failing  to  prosecute  his  suit,  a  judgment  was 
entered  that  the  suit  be  dismissed  at  plaintiff's  costs, 
and  from  that  judgment  the  plaintiff  prosecutes  this 
appeal. 

The  plaintiff  took  a  bill  of  exceptions  at  the  March 
term  and  another  at  the  May  term. 

HoYNE,  O'Connor  &  Hoynb,  for  appellant. 

Kjckham  Scanla'n,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

One  of  the  contentions  of  appellee  is,  that  the  call 
of  February  11th,  was  not  a  'Hrial  call,"  but  a  ** pre- 
liminary call,"  and  that  a  rule  of  fiie  Circuit  Courts 
provides  that  when  an  appeal  is  dismissed  on  a  "pre- 
liminary call,"  "the  appeal  will  be  dismissed  with 
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leave  to  reinstate  within  thirty  days  for  good  cause 

shown.'* 

.   The  judgment  of  dismissal,  entered  Febrnary  11th, 

begins  with  the  recital:  '*this  cause  being  called  for 

trial, '*  and  the  judgment  of  dismissal  is  absolute. 

The  published  call  of  February  11th  is  not  made  a 
part  of  the  affidavits  filed  in  support  of  the  motion  to 
set  aside  the  order  of  dismissal,  nor  is  it  stated,  either 
expressly  or  by  implication,  in  said  affidavits,  that  the 
call  of  that  day  was  a  '* preliminary"  and  not  a  ** trial 
'  call.'* 

Upon  this  record  the  judgment  of  dismissal  must  be 
held  to  have  been  entered  when  the  case  was  called  for 
trial,  and  the  rule  as  to  dismissal  of  appeals  on  a  pre- 
liminary call  not  applicable. 

The  contention  of  appellee  that  the  plaintiff  by  giv- 
ing notice  and  having  the  case  set  for  trial  May  14th, 
waived  the  right  to  question  the  jurisdiction  of  the 
court  to  enter  the  order  and  judgment  of  March  ^Ist, 
vacating  the  judgment  6f  dismissal,  cannot  be  sus- 
tarued.  The  plaintiff  took  his  bill  of  exceptions  upon 
the  said  order,  but  the  order  was  not  appealable  and 
could  not  be  reviewed  until  a  final  judgment  was 
entered  in  the  cause,  and  in  order  to  have  such  judg- 
ment entered  it  was  necessary  to  have  the  case  set  for 
trial.  The  plaintiff  took  no  part  in  the  trial,  but  re- 
fused to  go  to  trial,  upon  the  ground  that  the  court  had 
no  jurisdiction  of  the  case  and  the  court  then,  on  mo- 
tion of  the  defendant,  dismissed  the  suit  for  want  of 
prosecution. 

The  record  presents  the  question  whether  the  Cir- 
cuit Court,  at  the  March  term,  had  jurisdiction  to  set 
aside  the  judgment  dismissing  the  appeal  entered  at 
the  January  term.  It  appears  from  the  bill  of  excep- 
tions taken  May  17th,  that  there  is  a  rule  of  the  Circuit 
Court  contaiuing  the  following  provision: 

*'The  clerk  of  the  court  will  each  year  make  up  a 
general  calendar  of  all  law  cases  pending  prior  to  July 
1st  of  each  year  in  the  order  of  their  term  numbers. 
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Copies  of  such  calendars  shall  be  printed  and  ready 
for  distribution  on  or  before  the  third  Monday  of  Au- 
gust of  each  year.'' 

It  appears  from  the  affidavits  filed  in  support  of  the 
motion  to  vacate  the  judgment  of  February  11th,  that 
the  printed  trial  calendar  issued  by  the  clerk  of  the 
Circuit  Court,  of  cases  pending  July  1,  1904,  contains 
no  case  with  the  title,  ''Jacob  Aaron  v.  Jefferson  Ice 
Company, '*  but  contains  a  case  with  the  title  ''Jacob 
Aaron  v.  Anderson  I.  Co.;"  that  in  the  copy  of  said 
calendar  kept  by  the  clerk  the  word  "  Jefferson '^  was 
written  over  the  word  "Anderson,''  and  the  memoran- 
dum of  the  order  dismissing  the  appeal  was  entered 
in  said  calendar  in  said  case;  that  defendant's  attor- 
neys who  had  charge  of  said  case  did  not  know  until 
after  said  judgment  of  dismissal  was  entered,  that  the 
entry  therein  of:  "Aaron  v.  Anderson  I.  Cb."  was 
a  mistake,  or  that  it  was  intended  for  the  case  of 
"Aaron  v.  Jefferson  Ice  Co.;"  that  he  watched  the  call 
of  said  calendar  for  the  case  of  Aaron  v.  Jefferson  Ice 
Co.  and  that  the  defendant  had  valid  defense  to  said 
suit  upon  the  merits. 

'  A  rule  of  court  required  the  clerk  to  make  and  print 
said  calendar  for  distribution.  Such  a  rule  has  the 
force  of  law.  Lancaster  v.  W.  &  S.  W.  E.  R.  Co.,  132 
lU.  492. 

Section  14  of  the  Practice  Act  requires  the  clerk  to 
furnish  to  the  judge  and  bar  a  copy  of  his  docket  con- 
taining a  list  of  all  pending  cases.  We  think  that  the 
calendar  in  question,  made  and  printed  by  the  clerk 
for  distribution^  in  accordance  with  said  rule  of  court, 
must  be  regarded  as  a  calendar  or  docket  which  the  law 
required  the  clerk  to  make  and  print  for  distribution, 
and  that  the  defendant  and  its  attorneys  had  a  right 
to  rely  upon  such  printed  calendar.  When  the  clerk 
discovered  an  error  in  such  printed  calendar  he  should 
have  applied  to  the  court,  upon  notice  to  the  parties 
in  the  case  is  which  such  error  was,  for  leave  to  cor- 
rect the  error,  in  place  of  making  the  correction  with- 
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out  leave  of  court  or  notice  to  the  parties  and  then 
calling  the  calendar  as  corrected. 

In  Pisa  V.  Rezek,  206  LI.  344,  it  was  said  that :  * '  The 
motion  substituted  by  the  statute  for  the  writ  of  error 
coram  nobis  may  be  invoked  to  correct  an  error  in  fact 
that  came  within  the  scope  of  the  writ  at  common  law 
as  that  •  •  •  a  valid  defense  existed  in  fact  but 
which  without  negligence  of  the  defendant  was  not 
made  either  through  duress,  fraud  or  excusable  mis- 
take without  negligence  on  the  part  of  the  party  who 
by  the  motion  complained  of  the  action  of  the  court.'' 

We  had  occasion  in  Domitski  v.  American  Linseed 
Co.,  117  111.  App.  292-296,  to  examine  the  authorities 
upon  the  question  as  to  what  errors  of  the  clerk  would 
authorize  the  court  to  set  aside  a  judgment  at  a  subse- 
quent term,  and  need  not  here  repeat  what  was  said  in 
that  case. 

The  Circuit  Court  was,  we  think,  from  the  facts 
above  stated  and  from  all  the  evidence  before  it,  war- 
ranted in  finding  that  the  failure  of  the  attorneys  of 
the  defendant  to  be  present  at  the  call  of  the  calendar 
on  February  11th  and  thereby  prevent  the  dismissal  of 
defendant's  appeal,  was  not  caused  by,  nor  was  it  the 
the  result  of  any  default  or  negligence  on  the  part  of 
the  defendant  or  its  attorneys,  but  was  caused  by  and 
was  the  result  of  the  fault  and  misprision  of  the  clerk 
of  the  court  in  failing  to  include  in  the  printed  calen- 
dar, printed  for  and  distributed  by  him,  of  cases  pend- 
ing in  said  court  July  1,  1904,  said  case  under  its 
proper  title,  and  in  altering,  without  notice  to  the  de- 
fendant or  leave  of  court,  said  calendar  by  changing  the 
title  of  the  case  appearing  therein  as  "Aaron  v.  Ander- 
son I.  Co."  to  "Aaros  v.  Jefferson  I.  Co.,"  and  calling 
said  case  for  trial  from  said  calendar  under  its  title 
as  so  altered  and  changed,  and  that  the  defendant  had 
a  valid  defense  to  the  suit.  And  we  are  further  of 
opinion  that  the  Circuit  Court  did  not  err  in  holding 
that  the  facts  thus  found  disclosed  such  an  error  in 
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fact  as  authorized  that  court,  at  the  March  term,  to 
vacate  and  recall  the  judgment  of  dismissal  entered  at 
the  February  term. 

Finding  no  error  in  the  record,  the  judgment  of  the 
Circuit  Court  will  be  affirmed. 

Affirmed. 


Chicago  Suburban  Water  &  Light  Company  ?•  Da?id  A. 

Hyslop, 

Gen.  No.  12,745. 

1.  CoNTRiBUTOBT  NEGLIGENCE — What  not,  08  a  matter  of  taw.  It 
is  not  contributory  negligence  as  a  matter  of  law  for  a  servant 
to  fail  to  discover  that  an  electric  wire  which  he  has  been  ordered 
to  shake  is  a  Uve  wire. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Joseph  B.  Gabt,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1905. 
Affirmed.    Opinion  filed  November  23,  1906. 

f 

Statement  by  the  Court.  This  is  an  appeal  by  the 
defendant  from  a  judgment  for  $4,000  recovered  by 
an  employe  of  the  defendant  in  an  action  on  the  case 
for  personal  injuries. 

Defendant  operated  an  electric  light  plant  and  had 
as  a  part  of  its  plant  a  pole  at  the  corner  of  Erie  and 
Grove  streets,  Oak  Park,  at  the  top  of  which  was  a 
transformer.  A  primary,  high  potential  current  of 
electricity  was  carried  to  the  transformer  by  a  circuit 
running  from  the  dynamo,  was  changed  in  the  trans- 
former by  induction  to  a  low  potential  secondary,  or 
service  current,  which  was  carried  from  the  trans- 
former by  a  circuit  to  which  the  lamps  were  attached. 
The  wire  which  ran  from  the  dynamo  was  connected 
with  the  induction  coil  in  the  transformer  by  what  is 
by  the  witnesses  called  a  **fuse"  or  ''fuse  plug." 
The  ''fuse''  or  "fuse  plug''  consisted  of  the  "fuse 
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box*'  which  was  a  part  of  the  transformer,  of  a  **fuse 
plug"  which  fitted  into  the  '*fuse  box"  and  could  be 
taken  out  and  put  back,  and  of  the  **fuse"  proper 
which  was  a  narrow  strip  of  fusible  metal  intended  to 
connect  the  end  of  the  wire  which  ran  from  the  dy- 
namo with  the  end  of  the  wire  which  formed  the  induc- 
tion coil.  Yv^hen  this  strip  of  metal  is  melted  the  cir- 
cuit is  broken  and  the  fuse  is  said  to  be  ** blown," 

Plaintiff  when  he  was  hurt  was  nineteen  years  old, 
had  been  in  the  employ  of  the  defendant  a  year  and  a 
half,  and  during  the  six  months  preceding  his  injury 
had  considerable  experience  in  *' trouble  shooting"  or 
** chasing  trouble;"  that  is,  in  repair  work  on  the  lines 
of  defendant. 

July  19,  1902,  between  four  and  five  in  the  after- 
noon, Mr.  Privat,  the  chief  electrician  of  defendant, 
took  plaintiff  in  his  buggy  at  the  power  house  and  went 
to  hunt  for  a  break  in  defendant's  lines.  They  went 
to  the  pole  above  referred  to  and  plaintiff,  by  order  of 
Privat,  climbed  the  pole,  found  that  a  fuse  in  the  trans- 
former had  been  '* blown,"  so  told  Privat,  who  di- 
rected plaintiff  to  put  in  a  new  fuse.  Plaintiff  took 
out  the  plug,  put  a  new  fuse  in  it  and  pushed  the  ^lug 
back  into  the  fuse  box.  Privat  then  asked  plaintiff  in 
which  circuit  he  found  the  fuse  out,  plaintiff  answered 
in  the  circuit  running  east  from  Grove  avenue.  Pri- 
vat could  not  see  the  wires  distinctly  from  the  ground 
where  he  was,  and  told  plaintiff  to  shake  the  wire  that 
connected  with  the  fuse  that  was  out.  Plaintiff  took 
hold  of  the  wire  to  shake  it  and  a  current  of  electricity 
passed  through  his  body  and  he  fell  to  the  ground  and 
received  the  injury  complained  of.  The  wire  which 
plaintiff  caught  hold  of  had  been  insulated  at  one  time, 
but  the  insulation  was  then  defective  and  had  been  in 
that  condition  for  a  long  time. 

The  declaration  set  out  the  above  facts  in  relation 
to  the  business  of  the  defendant,  the  employment  of 
plaintiff  and  alleged:  that  the  defendant  negligently, 
etc.,  knowing  or  by  reasonable  diligence  could  have 
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known,  that  said  wires  were  charged  with  electricity, 
were  insecurely  insulated,  and  that  plaintiff  was  un- 
protected against  the  same,  ordered  plaintiff  to  shake 
said  wire;  that  plaintiff  did  so  exercising  reasonable 
care,  etc.,  and  being  unaware  of  the  danger  attend- 
ant upon  carrying  out  said  order,  and  as  he  was  in  the 
act  of  shaking  said  wires  received  the  shock  in  ques- 
tion. 

Wood  &  Oakley,  for  appellant;  Hobacb  S.  Oakley 
and  Albert  M.  KaTiES,  of  counsel. 

Theodore  Gt.  Case,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

The  grounds  of  reversal  urged  are:  that  the  plaint- 
iff was  guilty  of  contributory  negligence;  that  he  as- 
sumed the  risk;  that  the  court  erred  in  refusing  to 
give  instruction  20  asked  by  defendant,  and  in  denying 
defendant's  motion  in  arrest  of  judgment. 

The  plaintiff  at  the  time  of  his  injury  had  had  con- 
siderable experience  in  an  electric  light  plant  and 
knew,  in  general,  at  least,  its  danger.  He  knew  that 
it  was  dangerous  to  take  hold  of  a  *4ive"  uninsulated 
wire  with  a  bare  hand.  He  knew  that  there  was  little 
or  no  danger  in  handling  such  a  wire  with  rubber 
gloves. 

The  insulating  material  was  hanging  in  strips  from 
the  wire  which  plaintiff  took  hold  of,  and  if  plaintiff 
had  looked  at  the  wire  at  all,  he  would  have  seen  that 
it  was  bare,  and,  we  think,  it  must  be  held  that  he  ought 
to  have  known  that  it  was  not  covered  or  insulated. 

There  is  in  the  record  evidence  tending  to  show  that 
in  July  it  was  not  customary  to  turn  on  the  electric 
current  before  seven  in  the  evening,  unless  the  day 
was  dark;  that  the  repairs  were  made  on  the  lines 
between  seven  in  the  morning  and  half  past  five  in 
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the  evening;  that  when  the  current  was  to  be  turned 
on  earlier  than  usual,  it  was  the  custom  for  Mr.  Dodge, 
the  superintendent  of  defendant,  or  Mr.  Privat,  its 
chief  electrician,  to  notify  the  men  engaged  in  repair- 
ing the  lines ;  that  when  the  current  was  on,  the  .com- 
pany furnished  to  repair  men  rubber  gloves  to  handle 
a  wire  with.  Plaintiff  took  no  gloves  with  him  when 
he  climbed  the  pole  and  it  was  not  shown  that  there 
were  any  gloves  in  Privates  buggy.  He  and  Privat 
went  directly  from  the  power  house  to  the  pole 
in  question.  We  think  that  in  going  out  to  repair 
the  line  it  was  the  duty  of  Privat  to  learn  whether 
the  current  was  to  be  turned  on  earlier  that  day 
than  usual,  and  that  in  the  absence  of  any  no- 
tice that  it  was  to  be  turned  on  earlier  than 
usual,  plaintiff,  when  he  was  ordered  by  Privat 
to  shake  the  wire,  in  the  absence  of  any  notice  or 
knowledge  that  the  current  was  on,  might  assume 
and  act  upon  the  assumption  that  the  current  had  not 
yet  been  turned  on.  When  a  fuse  plug,  with  a  fuse 
in  it,  is  put  back  into  the  fuse  box,  if  the  current  is  on, 
when  the  connection  is  made  through  the  fuse  be- 
tween the  wire  of  the  primary  circuit  and  the  wire  of 
the  secondary  circuit,  there  are  sparks.  Plaintiff 
knew  this  and  it  is  contended  thart  if  he  had  used  ordi- 
nary care  he  would  have  seen  the  sparks  and  known 
that  the  current  was  on. 

Plaintiff  was  upon  a  pole  thirty  feet  from  the 
ground  with  one  leg  over  a  cross-arm.  The  act  of 
putting  the  fuse  plug  back  into  the  box  after  the  new 
fuse  has  been  put  in,  did  not  require  him  to  keep  his 
eyes  upon  the  plug  as  he  shoved  it  back  into  place. 
Plaintiff  testified  that  he  did  not  see  any  sparks  when 
he  shoved  the  plug  back  into  the  box,  and  although, 
if  the  current  was  then  on,  he  could,  if  he  had  kept  his 
eyes  on  the  plug  as  it  went  into  the  fuse  box,  have  seen 
sparks.  We  cannot  say  that,  under  the  circumstances 
disclosed  by  the  evidence,  the  fact  that  plaintiif  saw 
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no  sparks  is  conclusive  evidence  of  contributory  neg- 
ligence on  his  part,  but  are  of  the  opinion  that  upon 
all  the  evidence,  the  question  whether  the  ^plaintiff  was 
guilty  of  contributory  negligence  was  a  question  for 
the  jury  upon  which  their  verdict  must  be  held  con- 
clusive. 

The  order  was  specific,  not  general.  It  was  to  take 
hold  of  the  wire  and  shake  it.  Privat  knew  that 
plaintiff  had  no  gloves,  and  there  was  but  one  way  in 
which  plaintiff  could  take  hold  of  the  wire  and  shake 
it,  and  that  was  with  a  bare  hand.  The  plaintiff  knew 
of  the  danger  of  touching  a  '4ive'*  wire.  If  the  only 
just  conclusion  that  can  be  drawn  from  the  evidence  is, 
that  if  he  had  exercised  ordinary  care  he  would  have 
known  that  the  wire  he  was  ordered  to  touch  was  a 
"live"  wire,  then  he  ought  to  have  known  that  the 
'  wire  was  a  '4ive'*  wire,  and  if  so,  he  assumed  the  risk. 
But,  as  has  been  said,  in  our  opinion,  the  question 
whether  plaintiff's  failure  to  discover  that  the  wire 
he  was  ordered  to  touch  was  a  ''live''  wire,  was  the 
result  of  the  failure  on  his  part  to  exercise  ordinary 
care,  was,  under  the  evidence,  a  question  for  the  jury 
and  therefore  the  question  whether  he  assumed  the 
risk  was  a  question  for  the  jury,  upon  which  their  ver- 
dict is  also  conclusive. 
The  following  is  defendant's  refused  instruction  20: 
''The  jury  are  instructed  that  if  they  believe  from 
the  evidence  that  the  wires  of  the  defendant  company 
at  the  time  and  place  of  the  accident  in  question  were 
in  a  dangerous  condition,  and  that  the  plaifitiff's  in- 
jury was  a  result  of  that  dangerous  condition,  then 
if  the  jury  further  believe  from  the  evidence  that 
such  dangerous  condition,  if  any,  which  existed,  was 
one  of  the  usual  and  ordinary  dangers  to  which  per- 
sons in  the  employ  of  the  defendant  company  in  the 
capacity  in  which  the  plaintiff  in  this  case  was  em- 
ployed, were  exposed,  and  that  the  plaintiff  was  suffi- 
ciently experienced  in  the  duties  of  his  position  to  be 
aware,  by  the  exercise  of  orduiary  observation,  of  such 
ordinary  and  usual  dangers,  and  that  the  plaintiff  in 
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this  case  at  the  time  of  the  accident  in  question  was 
in  the  discharge  of  the  usual,  customary  and  ordinary 
duties  of  his  employment,  then  the  plaintiff  assumed 
the  risk  of  said  dangerous  condition,  if  any,  of  the 
defendant's  wires,  and  your  verdict  must  be  for  the 
defendant,  even  though  you  further  believe  from  the 
evidence  that  the  plaintiff  was  ordered  to  take  hold  of 
the  wire  in  question  by  the  superintendent  of  the  Je- 
fendant  company  present  at  the  time,  and  that  said 
superintendent  of  the  defendant  company  knew  of  the 
dangerous  condition,  if  any,  of  the  said  wires  and 
failed  to  warn  the  plfiintiff/' 

This  instruction  is  framed  upon  the  theory  that  al- 
though the  plaintiff  was  given  a  specific  order,  he  still 
assumed  the  risk  of  the  dangerous  condition,  if  such 
dangerous  condition  was  one  of  the  ordinary  dangers 
of  his  employment  and  he  had  suflScient  experience 
to  be  aware  of  such  danger  and  was  at  the  time  of  his 
injury  in  the  discharge  of  his  usual  duties.  It  is  con- 
ceded that  the  question  thus  presented  has  not  been 
directly  passed  upon  in  this  state.  The  question  of 
assumed  risk  has,  however,  been  before  our  Supreme 
Court  in  numerous  cases,  and  we  find  no  support  in 
any  of  such  cases  for  the  rule  contained  in  this  instruc- 
tion, and  are  of  opinion  that  the  instruction  was  prop- 
erly refused. 

The  court  did  not,  we  think,  err  in  denying  the  mo- 
tion in  arrest. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  Superior  Court  will  be  aflarmed. 

Affirmed. 
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Illinois  Steel  Company  t.  Joseph  H.  Strong^  Adminis- 
trator. 
9en.  5o.  12,759. 

1.  Assumed  msk — when  doctrine  of,  applies,  when  not.  If  a 
servant  knew  of  his  danger  or  by  the  exercise  of  ordinary  care 
would  have  known  of  it,  or  was  warned  of  such  danger  by  the 
master,  he  assumes  the  risk;  If  he  was  ignorant  of  the  danger 
and  had  no  opportunity  to  learn  of  or  know  of  such  danger,  or 
was  not  warned  of  it,  then  he  does  not  assume  the  risk. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Appoal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Axel 
Chytraus,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1905.  Affirmed.  Opinion  filed  November  23, 
1906. 

Statement  by  the  Court.  This  is  an  appeal  by  the 
defendant  from  a  judgment  recovered  against  it  for 
wrongfully  causing  the  death  of  Alfred  Larson, 
plaintiff's  intestate,  an  employe  of  defendant. 

The  defendant  unloaded  iron  ore  from  vessels  by  the 
use  of  machinery.  A  vessel  to  be  so  unloaded  was 
placed  alongside  a  wharf.  From  the  wharf,  booms 
that  could  be  raised  or  lowered  extended  over  the 
deck  of  the  vessel,  one  over  each  hatchway.  On  each 
boom  ran  a  carriage  from  which  was  suspended  a 
scoop  or  grab  with  a  capacity  of  five  tons.  This  scoop 
resembled  a  clam  shell  and  was  lowered  through  the 
hatchway  into  the  hold  with  the  jaws  open.  When 
the  jaws  were  imbedded  in  the  ore  they  were  forced  to- 
gether and  in  this  way  a  load  of  ore,  varying  from 
one  or  two  tons  to  five  tons,  was  caught  in  the  scoop. 
The  scoop  was  then  hoisted  until  its  top  struck  the 
boom,  when,  by  means  of  the  carriage  attached  to 
the  boom,  the  scoop  was  run  back  to  the  ore  chutes  or 
cars  and  the  ore  dumped  by  opening  the  jaws  of  the 
scoop.  An  ore  vessel  is  divided  into  compartments 
by  bulkheads  placed  midway  between  the  hatchways. 
"When  the  ore  directly  under  a  hatchway  has  been 


682  Appellate  Cotjbts  op  Illinois- 

Vol.  129.]  111.  Steel  Co.  y.  Strong. 

taken  out  a  power  scraper  is  used  to  bring  the  remain- 
ixig  ore  in  the  compartment  under  the  hatchway.  The 
scraper  was  operated  by  an  engine  and  cables  by 
means  of  which  the  man  in  control  could  move  the 
scraper  forward  anij  backward. 

July  29,  1902,  the  defendant  was  unloading  the 
'*Mataafa,''  which  had  thirteen  hatchways.  Verburg 
was  in  charge  of  the  compartment  under  hatchway  7, 
Kelly  was  on  deck,  alongside  of  that  hatchway  in 
charge  of  the  hoisting  machinery,  and  Larson  was 
sent  by  his  foreman  into  the  compartment  to  work 
under  the  directions  of  Verburg.  A  scoop  with  a 
load  of  about  two  tons  was  hoisted  from  that  com- 
partment and  when  it  reached  the  boom  a  piece  of 
ore  dropped  from  between  the  jaws  of  the  scoop,  fell 
through  the  hatchway  into  the  hold  and  struck  Larson, 
causing  his  death.  The  case  was  submitted  to  the 
jury  upon  the  two  additional  counts  of  the  declaration. 

The  cause  of  death  alleged  in  the  first  of  these 
counts  was,  that  the  defendant  negligently,  etc.,  per- 
mitted said  scoop  filled  with  ore  to  be  hoisted  when  the 
jaws  thereof  were  apart  and  not  close  together,  and 
that  in  consequence  thereof  a  piece  of  ore  fell  from 
said  scoop  upon  the  deceased  and  inflicted  injuries 
which  caused  his  death. 

The  second  of  said  counts  set  up  the  facts  above 
stated,  alleged  that  in  hoisting  said  scoop  pieces  of 
ore  were  liable  to  and  frequently  did  fall  from  said 
scoop  into  the  hold  of  the  vessel,  making  it  dangerous 
for  persons  to  be  in  the  hold  under  the  scoop  while  it 
was  being  so  hoisted ;  that  the  defendant  knew  or  by 
the  exercise  of  ordinary  care  would  have  known  that 
ore  was  liable  to  and  frequently  did  fall  from  said 
scoop ;  that  deceased  did  not  know  and  was  not  guilty 
of  want  of  ordinary  care  in  not  knowing  that  ore  was 
liable  to  and  did  fall  from  said  scoop;  that  defend- 
ant's foreman  and  vice-principal  in  charge  and  control 
of  deceased  ordered  deco^sed  to  leave  the  work  in 
which  he  was  engaged,  which  was  not  dangerous,  and 
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go  into  the  hold  of  said  vessel  and  work  around  said 
scoop,  which  was  then  hoisting  ore  where,  if  ore  fell 
therefrom,  the  deceased  was  liable  thereby  to  be  struck 
and  injured ;  that  defendant  through  its  foreman  knew, 
or  by  the  exercise  of  ordinary  car.e  would  have  known, 
that  deceased  was  not  familiar  with  said  work  and 
did  not  know  of  the  danger  of  ore  falling,  as  afore- 
said; that  it  was  the  duty  of  defendant  to  instruct 
deceased  how  to  avoid  injury  and  to  warn  him  that 
ore  was  likely  to  fall  and  did  fall  from  said  scoop  as 
aforesaid,  but  defendant  negligently,  etc.,  failed  to 
explain,  instruct  or  warn  deceased  as  aforesaid;  that 
deceased,  in  obedience  to  said  order,  did  go  into  said 
hold  to  do  said  work  and  while  engaged  therein,  exercis- 
ing ordinary  care,  etc.,  as  a  direct  result  of  said  negli- 
gence and  failure  of  defendant  to  instruct  deceased 
as  to  the  method  of  doing  said  work  and  its  failure  to 
instruct  and  warn  him  of  the  likelihood  of  ore  falling 
from  ^id  scoop,  a  piece  of  ore  fell  from  said  scoop, 
while  it  was  being  hoisted,  and  struck  the  deceased, 
inflicting  injuries  which  caused  his  death, 

Knapp,  Haynib  &  Campbell  and  William  Beyb,  for 
appellant. 

Jambs  C.  McShane,  for  appellee. 

Mr.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

The  grounds  of  reversal  urged  are,  first,  that  the 
defendant  assumed  the  risk,  and  second,  that  he  was 
guilty  of  contributory  negligence. 

That  ore  was  liable  to  fall  and  did  fall  back  into 
the  hold  from  a  loaded  scoop  as  it  was  hoisted,  making 
it  dangerous  for  a  person  to  work  in  the  hold  under  a 
loaded  scoop,  and  that  this  was  known  to  the  defend- 
ant, is  not  disputed.  If  the  deceased  knew  of  this 
danger,  or  by  the  exercise  of  ordinary  care  would  have 
known  of  it,  or  was  warned  of  such  danger  by  the  de- 
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f  endant,  then  he  assumed  the  risk.  If  he  was  ignorant 
of  the  danger,  had  no  reasonable  opportunity  to  learn 
of  or  know  such  danger,  and  was  not  warned  of  it,  then 
he  did  not  assume  the  risk.  C.  &  E.  I.  R.  E.  Co.  v. 
Heerey,  203  111.  503;  Alton  Paving  Brick  Co.  v.  Hud- 
son, 176  id.  270;  Con.  Coal  Co.  v.  Haenni,  146  id.  614; 
McCormick  Mach.  Co.  v.  Burandt,  136  id.  170. 

The  contention  of  appellant  that  deceased  was 
warned  of  the  danger,  is  based  entirely  upon  the  testi- 
mony of  Verburg.  We  will  examine  the  evidence 
upon  the  questions,  whether  deceased  was  so  warned, 
whether  he  had  opportunity  to  learn  of  the  danger 
and  for  that  reason  should  be  held  to  have  assumed 
the  risk,  and  whether  he  was  guilty  of  contributory 
negligence,  together. 

Deceased  was  a  Swede  by  birth,  had  been  in  this 
country  but  a  few  months,  and  the  evidence  tends  to 
show,  did  not  either  speak  or  understand  English.  He 
had  been  employed  in  the  ** rigger"  or  " sailor V  gang 
at  defendant's  rail  mill  a  short  time,  and  at  his  own 
request,  was,  on  the  day  of  his  death,  transferred  to 
the  ** rigger''  gang  at  defendant's  unloading  wharf. 
Primarily  it  was  the  duty  of  that  gang,  in  case  any- 
thing broke  or  got  out  of  order  about  the  unloadLag 
apparatus  or  machinery,  to  fix  it,  and  as  this  might 
require  them  to  go  aloft  they  were  called  sailors  or 
riggers.  But  they  were  required  to  do  other  work 
and  we  think  that  it  cannot  be  said  that  the  work  in 
which  deceased  was  engaged  at  the  time  of  his  death 
was  outside  of  the  work  he  was  employed  to  perform. 

He  had  worked  on  the  deck  of  the  vessel  from  one 
to  two  hours  when  his  foreman,  in  answer  to  a  request 
from  Verburg  to  send  him  a  man,  took  deceased  into 
the  compartment  where  Verburg  was  and  pointed  out 
Verburg  to  him  as  the  man  whom  he  was  to  help.  Ver- 
burg was  born  in  Holland  and  knew  only  the  Dutch 
language  when  he  came  to  this  country.  Here  he  had 
learned  English,  and  testified  that  he  had  picked  up 
some  Swedish  by  working  with  Swedes, 
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When  deceased  came  into  the  hold,  Verburg  had 
scraped  all  the  ore  from  one  part  of  the  compart- 
ment and  was  ready  to  shift  the  scraper  to  another 
place.  Deceased  helped  Verburg  to  shift  the  scraper 
and  to  scia.pe  ore  after  the  scraper  had  been  shifted. 
Verburg  testified  that  after  the  ore  had  been  scraped 
into  place  and  before  the  scoop  came  down  for  a  load, 
he  sent  deceased  on  deck  for  a  strap  called  a  pennant ; 
that  deceased  was  gone  ten  or  fifteen  minutes  and 
could  not  find  the  pennant ;  that  while  he  was  gone  a 
couple  of  loads  were  hoisted;  that  when  deceased 
came  back  into  the  hold,  Verburg  signalled  to  Kelly  to 
stop  the  scraper  so  that  deceased  could  step  over  it; 
that  the  scraper  was  stopped  and  deceased  came 
alongside  of  Verburg;  that  Verb]irg  with  a  hook  then 
held  the  cable  out  of  the  way  and  signalled  Kelly  to 
send  down  the  scoop ;  that  the  scoop  came  down,  took 
a  pretty  fair  load  and  started  up;  that  after  it  had 
gone  two  or  three  feet  Verburg  started  to  go  for  the 
pennant  himself  and  had  gone  but  a  short  distance 
when,  upon  an  alarm,  he  turned  around  and  saw  de- 
ceased lying  on  his  back. 

Bennett  testified  that  he  was  standing  alongside  of 
hatchway  7;  that  when  the  scoop  came  up  he  noticed 
that  it  was  open  at  the  bottom  about  six  inches ;  that 
when  the  scoop  reached  the  boom  there  was  a  jar  and 
a  piece  of  ore  fell  out  of  the  bottom  of  the  scoop ;  that 
he  looked  down  and  saw  the  piece  of  ore  strike  de- 
ceased; that  deceased  was  standing  under  the  hatch- 
way two  or  three  feet  in  from  a  point  under  the  out- 
side line  of  the  hatchway  and  appeared  to  be  **  fixing 
cables  or  something. ' ' 

Verburg  testified  that  when  he  left  deceased  he  was 
standing  under  the  deck  under  the  stringer  plate 
which  was  at  the  edge  of  the  hatchway.  As  to  the 
alleged  warning  he  testified  in  chief  as  follows: 

**Q.  Now,  what  did  you  say,  if  anything,  to  Lar- 
son when  you  left  himf  A.  I  told  him  to  stay 
where  he  was,  that  there  were  big  stones  coming  down 
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every  once  in  a  whUe,  and  yon  have  got  to  look  ont,'* 
and  that  Larson  answered  in  Swedish,  **all  right." 

Upon  his  cross-examination  he  testified  that  what 
he  said  to  deceased  was  said  in  Swedish  and  not  in 
English.  He  was  asked  to  repeat  in  Swedish  what  he 
said  and  gave  an  answer  in  Swedish.  He  was  asked 
if  he  did  not  on  a  certain  occasion  say  to  C.  J.  Ray, 
speaking  of  the  accident:  **I  explained  to  deceased  as 
best  I  could  that  after  the  grab  had  gone  up  a  few  feet 
from  the  ore  pile  he  could  let  go  of  the  cable.  De- 
ceased was  standing  in  the  side  of  the  hold  next  to  the 
dock.  I  told  him  in  English  to  look  out  for  the  ore 
falling  from  the  grab,  but  I  don't  know  that  he  under- 
stood me,''  and  said  that  he  did  not.  Ray  testified 
that  Verburg  did  make  such  a  statement,  that  witness 
made  a  memorandum  of  it  in  his  presence,  and  Ver- 
burg was  called  again  and  denied  the  latter  statement. 
He  admitted  that  after  the  accident,  while  he  was  in 
Idaho,  plaintiff's  counsel  sent  him  a  paper  containing 
certain  questions;  that  he  wrote  after  each  question 
his  answer  in  writing,  signed  the  paper  and  returned 
it.  In  this  statement,  which  was  put  in  evidence,  in 
answer  to  a  request  to  state  all  that  was  said  between 
him  and  Larson  in  the  hold  of  the  vessel,  and  espe- 
cially anything  that  he  said  to  Larson  in  the  way  of 
warning,  the  witness  said:  **I  told  him  to  take  the 
cable  out  of  the  way  when  the  grab  went  up  to  let  it 
go  again  and  to  stand  in  the  side  when  the  grab  went 
up,  but  I  was  very  busy  at  the  time  and  I  am  not  posi- 
tive whether  the  man  understood  me  or  not,  as  the 
man  was  only  down  in  the  hold  a  few  minutes." 
Upon  redirect,  Verburg  was  asked  to  repeat  in 
Swedish  what  he  said  to  deceased,  and  said  something 
to  the  interpreter  in  Swedish,  which  the  interpreter 
was  asked  to  translate.  As  to  the  proper  translation, 
the  interpreter,  the  trial  judge,  a  juror  and  plaintiff's 
counsel  did  not  wholly  agree.  The  interpreter  testi- 
iied   that   the   witness   used  broken   Swedish  which 
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would  be  difficult  for  a  man  who  understood  the 
Swedish  language  only,  to  UQderstand. 

We  think  that  upon  this  evidence  the  question 
whether  the  defendant  warned  deceased  that  ore  was 
liable  to  fall  from  the  scoop,  and  of  the  danger  there- 
from if  he  went  out  from  imder  the  cover  of  the  deck, 
was  a  question  for  the  jury  upon  which  their  verdict 
must  be  held  conclusive. 

The  evidence  tends  to  show  that  the  scoop  in  ques- 
tion was  and  for  some  days  had  been  out  of  order; 
that  its  jaws  were  and.  had  been  so  bent  that  they 
could  not  be  closed  within  less  than  five  or  six  inches ; 
that  they  were  six  inches  apart  when  the  last  load  was 
hoisted  and  that  the  piece  of  ore  which  fell,  fell  be- 
cause the  jaws  were  so  far  apart. 

When  deceased  first  came  on  board  the  **Mataafa,'' 
he  was  sent  back  to  the  rail  mill  to  get  a  transfer. 
After  his  return  he  worked  on  deck  from  one  to  two 
hours  before  he -was  taken  into  the  hold.  While  on 
deck  he  had  no  opportunity  to  see  whether  any  pieces 
of  ore  fell  from  a  scoop  while  it  was  below  deck.  The 
vessel  was  450  feet  long  with  thirteen  hatchways.  It 
is  not  shown  that  any  ore  fell  from  a  scoop  while 
plaintiff  was  on  deck,  and  with  a  vessel  of  that  length 
ore  might  have  fallen  on  one  part  of  the  deck  without 
the  knowledge  of  plaintiff  if  he  happened  to  be  at 
work  upon  another  part  of  the  deck.  No  scoop  was 
hoisted  after  ho  went  into  the  hold  before  he  was  sent 
for  the  pennant,  and  the  first  scoop  that  was  hoisted 
after  his  return  was  the  one  from  which  the  ore  fell 
that  killed  him. 

The  question  is  not,  whether  the  deceased  might 
have  discovered  that  ore  was  liable  to  fall  from  the 
scoops,  but  whether  his  failure  to  discover  that  ore 
was  so  liable  to  fall,  is  conclusive  evidence  of  want 
t^f  ordinary  care  on  his  part. 

As  has  been  said,  *Hhe  faculty  of  close  observation 
of  objects  is  largely  a  gift.''  It  is  much  stronger 
and  more  marked  in  some  persons  than  in  others,  and 
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the  same  person  will  observe  objects  more  closely  un- 
der some  circumstances  than  under  others.  If  he  is 
accustomed  to  the  work  in  hand,  familiar  with  his 
surroundings,  with  tho  articles  and  machinery  em- 
ployed, and  especially  if  such  articles  are  few  in  num- 
ber, the  machinery  simple,  field  of  operations  narrow, 
he  will  be  likely  to  observe  closely  each  object  and 
notice  what  occurs,  while  if  the  work  in  hand,  the  sur- 
roundings, the  articles  and  machinery  employed  are 
all  new  to  him,  the  plant  and  field  of  operations  ex- 
tensive, the  pieces  of  machinery  and  apparatus  num- 
erous and  complicated,  he  cannot  observe  all  of  such 
objects  closely,  nor  notice  every  occurrence. 

If,  from  the  evidence,  we  can  say  that  the  only  just 
conclusion  at  which  the  jury  might  arrive  was  that  the 
opportunities  of  the  deceased  to  learn  of  the  danger 
of  ore  falling  from  the  scoop  after  it  had  been  hoisted 
high  enough  to  permit  him  to  go  under  it  were  sach 
that,  if  he  had  exercised  ordinary  care  he  would  have 
learned  of  such  danger,  then  we  can  say  that  the  ver- 
dict is  improper,  because  if  he  had  such  opportunities 
to  learn  of  the  danger,  he  assumed  the  risk. 

So,  if  we  can  say  from  the  evidence,  that  the  cir- 
cumstances were  such  that  the  only  just  conclusion  at 
which  the  jury  might  arrive  was,  that  if  the  deceased 
had  exercised  ordinary  care  he  would  have  escaped 
injury,  the  verdict  is  improper,  for  under  such  circum- 
stances the  deceased  would  be  guilty  of  contributory 
negligence. 

If  deceased  was  not  warned  of  his  danger  by  de- 
fendant, the  question  whether  he  assumed  the  risk,  and 
the  question  whether  he  was  guilty  of  contributory 
negligence,  both  depend  upon  the  question  whether  the 
deceased  knew  or  if  he  had  exercised  ordinary  care 
would  have  known,  and  therefore  ought  to  have 
known,  that  there  was  danger  of  ore  falling  from  a 
scoop  after  it  had  been  hoisted  high  enough  to  permit 
him  to  pass  under  it. 

We  are  not  prepared  to  hold  that  a  man  engaged  in 
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the  work  in  which  deceased  was  engaged,  nnder  the 
circumstances  surrounding  him,  with  only  his  experi- 
ence and  opportunities  of  observation  of  the  work  of 
unloading  ore  from  a  vessel  the  size  of  the  '.'Mataafa'' 
by  machinery,  and  with  such  care  for  his  own  safety 
as  a  reasonably  prudent  man  ordinarily  exercises, 
might  not  have  failed  to  discover  the  danger  of  ore 
falling  from  said  scoop  upon  him  if  he  went  under  the 
scoop,  and  therefore  cannot  say  that  the  jury  were 
not  warranted  in  finding  both  that  the  deceased  did 
not  assume  the  risk  and  that  he  was  not  guilty  of  con- 
tributory negligence. 

The  judgment  of  the  Superior  Court  will  be  af- 
firmed. 

Affirmed. 


Western  Electric  Company  t.  Barbara  Prochaska. 

een.  No.  12,762. 

1.  Assumed  bisk — when  question  cls  to  effect  of  promise  to 
repair  for  jury.  Where  the  promise  to  repair  was  made  to  the 
seryant,  but  it  is  contended  that  It  was  made  simply  for  the  pur- 
pose of  improving  the  eflaciency  of  the  machinery  and  not  for 
the  purpose  of  removing  a  danger  caused  by  its  condition,  it  is 
for  the  jury  to  determine  the  efCect  of  the  promise  and  whether 
it  Justified  the  servant's  continuing  at  his  employment. 

2.  Servant — under  no  obligation  to  make  inspection.  A  serv- 
ant is  under  no  obligation  to  Inspect  machinery  for  the  purpose 
of  ascertaining  latent  defects. 

3.  Experiments — when  incompetent.  Experiments  or  evidence 
of  the  result  of  experiments  is  incompetent,  unless  it  is  shown 
that  the  article  experimented  with  was  identical  with  that  In 
question  in  the  case. 

4.  Medical  expert — what  evidence  ty,  incompetent.  Where  the 
evidence  is  that  one  eye  was  Injured  but  that  the  other  was  not 
and  that  no  Inflammation  had  arisen  after  such  accident  and  prior 
to  the  trial,  which  was  about  three  years  after  the  accident,  it  is 
not  competent  for  a  medical  expert  to  testify  as  to  what  wouJ^  b*j 
the  effect  of  inflammation  arising  in  the  uninjured  eye. 
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Action  In  case  for  personal  Injarles.  Appeal  from  the  Clrcu'* 
Court  of  Cook  county;  the  Hon.  Homes  Abbott,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1905. 
Reversed  and  remanded.    Opinion  filed  November  23,  1906. 

Statement  by  the  Court.  This  is  an  appeal  by  the 
defendant  from  a  judgment  recovered  against  it  by 
appellee  in  an  action  for  personal  injuries. 

Plaintiff  was  employed  by  the  defendant  to  operate 
a  machine  nsed  to  wind  fine  insulated  wire  upon 
small  spools.  The  machine  consisted  of  two  uprights 
which  supported  and  carried  a  horizontal  shaft  or 
spindle  less  than  half  an  inch  in  diameter.  One  end 
of  the  spindle  extended  beyond  the  upright  and  at  its 
outer  end  fitted  into  a  small  metal  chuck  from  which 
projected  a  screw.  To  wind  a  spool,  plaintiff  by 
means  of  the  projecting  screw  fastened  the  spool  to 
the  spindle;  fastened  an  end  of  the  wire  to  the  spool; 
turned  on  the  power,  which  caused  the  spindle  to  re- 
volve rapidly  and  as  the  spool  devolved,  so  handled 
and  guided  tiie  wire  that  it  was  properly  wound  upon 
the  spool. 

On  the  day  of  the  accident  the  projecting  screw 
was  bent  and  plaintiff  took  the  chuck  from  the  spindle, 
carried  it  to  the  foreman  of  her  department  and 
asked  him  for  another  chuck.  The  foreman  with  a 
pair  of  pmchers  straightened  the  screw,  handed  it 
back  to  the  plaintiff,  saying:  ** There,  that  will  do. 
After  a  while  I  will  give  you  another  chucf  Plaint- 
iff put  the  chuck  back  upon  the  spindle,  resumed  her 
work  and  fifteen  minutes  afterwards  the  screw  broke 
close  to  the  chuck  and  the  spool  flew  and  struck  plaint- 
iff in  the  eye,  inflicting  the  injuries  complained  of. 

The  cause  was  submitted  to  the  jury  upon  the  fifth 
and  sixth  additional  counts.  The  breach  of  duty  set 
up  in  each  of  these  counts,  is  thO'  failure  of  the  de- 
fendant to  use  reasonable  care  to  furnish  the  plaintiff 
with  a  machine  which  was  reasonably  safe  for  her 
to  work  upon,  and  the  fifth  count  also  set  up,  as  affect- 
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ing  the  question  of  assumption  of  risk,  the  complaint 
of  plaintiff  to  her  foreman  of  the  bent  screw,  the 
promise  to  repair  and  the  failure  to  do  so. 

The  jury  found  the  defendant  guilty  and  assessed 
plaintiff's  damages  at  $10,000. 

The  court  compelled  the  plaintiff,  to  avoid  a  new 
trial,  to  remit  $4,000,  and  from  a  judgment  for  $6,000, 
the  defendant  prosecutes  this  appeal. 

Holt,  Wheei;e5b  &  SmLSY,  for  appellant. 

0.  L.  KoLAB  and  E.  M.  Bumphrby,  for  appellee ;  A. 
B.  Flbagbb,  of  counsel. 

Mb.  Justiob  Bakeb  delivered  the  opinion  of  the 
court 

It  is  contended  by  appellant  that  the  court  should 
have  directed  a  verdict  for  the  defendant  because, 
although  the  plaintiff  complained  of  the  bent  screw 
to  her  foreman  and  he  after  straightening  it  gave 
the  chuck  in  which  it  was  back  to  her,  told  her  to  use 
it  for  the  present  and  promised  to  give  her  a  new 
chuck,  still  she  assumed  the  risk,  because,  for  all  that 
appears,  plaintiff  made  such  complaint,  not  because 
she  feared  danger  to  herself  from  the  use  of  the  bent 
screw,  but  because,  with  such  bent  screw,  the  spool 
would  not  run  true  and  it  was  more  difficult  for  her  to 
properly  wind  wire  upon  a  spool,  and  because  it  does 
not  also  appear  that  there  was  in  the  mind  of  the 
foreman  any  thought  of  danger  to  the  plaintiff  in  the 
use  of  the  straightened  screw,  or  that  the  promise  to 
furnish  another  screw  was  made  with  a  view  of  re- 
moving such  danger.  In  support  of  this  contention 
the  following  cases  are  cited:  Tesmer  v.  Boehm,  58 
m.  App.  609 ;  Chicago  Bridge  &  Iron  Co.  v.  Hayes,  91 
111.  App.  269;  Equitable  Powder  Mfg.  Co.  v.  Green, 
109  HI.  App.  403;  Alton  EoUer  Milling  Co.  v.  Bender, 
112  HI.  App.  484;  Gowen  v.  Harley,  56  Fed.  973;  Bod- 
weU  V.  Nashua  Mfg.  Co.,  70  N.  H.  390;  Lewis  v.  N.  Y. 
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&  N.  Eng.  R.  E.  Co.,  153  Mass.  73;  Cantwell  v.  John 
Brennan  &  Co.,  125  Mich.  349. 

In  Illinois  Steel  Co.  v.  Mann,  197  111.  186,  s.  c.  100 
HI.  App.  367,  it  appears  from  the  report  of  the  case 
in  this  court,  that  the  plaintiff  complained  to  Smith, 
his  foreman,  of  the  plates  which  made  the  floor  of 
the  room  in  which  he  worked,  not  because  he  feared 
danger  to  himself,  but  because  he  thought  he  could  do 
his  work  better  if  the  floor  was  level.  He  testified 
that  he  saw,  '*no  danger  in  working  on  those  plates;" 
that  when  he  made  the  complaint  and  the  defendant 
did  not  fix  the  plates  he  did  not  quit  work  because: 
**It  was  not  bad  enough  to  make  anybody  believe 
they  would  get  hurt  on  it.  *  •  •  Q.  And 
you  did  not  think  ^  there  was  any  danger  connected 
with  working  on  that  thing!  A.  I  did  not  think 
of  any  danger."  •  *  *  **I  could  not  see  any 
danger  on  it."  •  •  •  **Q.  Then  the  complaint 
you  made  to  Smith  was  because  it  made  it  dif- 
ficult for  you  to  get  an  ingot  up  to  the  furnace 
and  not  because  you  thought  it  was  dangerous? 
A.  Not  because  it  was  dangerous  for  me."  • 
•  •  **Q.  You  wanted  it  level  so  you  could  do 
your  work  better!  A  Yes,  sir.  Q.  You  did  not 
tell  him  that  you  wanted  it  level  so  as  to  make  it  safe 
for  you,  did  you!  A.  I  wanted  it  so  that  I  could 
work  on  it.  I  always  told  him  that  I  wanted  it  fixed 
so  that  I  could  put  the  buggy  up  there  and  make  it 
safe  to  stand  on.  I  would  not  say  any  immediate  dan- 
ger, of  course  not.  I  could  do  my  work  better  on  a 
level."  While  in  his  answer  last  quoted  plaintiff  did 
say  that  he  told  his  foreman  that  he  wanted  the  floor 
fixed  so  as  to  '^make  it  safe  to  stand  on,"  it  clearly 
appears  from  his  testimony  that  his  complaint  was 
not.  made  because  of  any  fear  of  danger  to  himself. 
A  judgment  in  favor  of  the  plaintiff  was  affirmed  in 
this  court  and  in  the  Supreme  Court.  In  the  opinion 
of  the  Supreme  Court  it  was  said,  p.  187: 
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** Whether  the  plaintiff's  complaint  and  the  promise 
of  the  foreman  had  reference  to  a  threatened  danger 
to  plaintiff  from  the  condition  of  the  floor,  or  only  to 
make  it  better  fit  for  nse  in  doing  the  work  and  run- 
ning the  buggies  which  carried  the  ingots  over  it,  or 
both,  as  well  as  whether  the  time  between  the  al- 
leged promise  and  the  plaintiff's  injury  was  more 
than  was  reasonably  necessary  to  enable  the  defend- 
ant to  fix  the  floor,  in  view. of  all  the  circumstances 
and  opportunities  for  doing  such  work,  involved  a 
consideration  and  weighing  of  all  the  testimony,  and 
we  think  the  court  was  right  in  submitting  such  ques- 
tions to  the  jury." 

Upon  the  authority  of  that  case  we  hold  that  in  this 
case,  whether  plaintiff's  complaint  of  the  bent  screw 
and  the  promise  of  the  foreman,  after  he  had  straight- 
ened that  screw,  to  give  her  another  chuck  with  an- 
other screw,  had  reference  to  a  threatened  danger  to 
plaintiff  from  the  use  of  the  bent  and  of  the  straight- 
ened screw,  or  only  to  make  the  winding  machine 
better  fit  for  winding  wire,  or  both,  as  well  as 
whether  the  time  between  the  alleged  promise  and 
plaintiff's  injury  was  more  than  was  reasonably 
necessary  to  enable  defendant  to  furnish  a  chuck 
with  another  screw  were,  under  the  evidence,  ques- 
tions properly  submitted  to  the  jury. 

Appellant  further  contends  that  the  evidence  was 
not  sufficient  to  warrant  the  court  in  submitting  the 
case  to  the  jury  under  either  count  of  the  declaration. 

In  C.  &  E.  I.  R.  R.  Co.  v.  Heerey,  203  111.  492,  it  was 
said,  p.  499:  '*In  Goldie  v.  Werner,  151  111.  551,  it 
was  held  that  the  burden  of  proof  was  upon  the  serv- 
ant to  establish  the  three  propositions,  that  the  ap- 
pliance was  defective,  that  the  master  had  notice 
thereof,  or  knowledge,  or  ought  to  have  had,  and 
that  the  servant  did  not  know  of  the  defect  and  had  not 
equal  means  of  knowing  with  the  master.  The  third 
proposition,  of  course,  relates  only  to  patent  defects, 
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and  does  not  embrace  the  duty  of  inspection  to  dis- 
cover latent  dangers  and  defects." 

The  fact  that  the  screw  bent,  we  think,  warranted 
an.  inference  that  it  was  defective,  was  not  of  suflScient 
strength  to  do  the  work  it  was  intended  and  required 
to  do;  the  act  of  the  foreman  in  straightening  the 
screw  by  forcing  it  back  into  its  proper  position  did 
not  tend  to  straighten  but  to  weaken  the  screw;  the 
outer  end  of  the  spool  was  not  supported ;  it  is  a  mat- 
ter of  common  knowledge  that  in  winding  a  cord  upon 
a  spool  the  cord  must  be  held  taut  in  order  to  prop- 
erly wind  the  cord  upon  the  spool,  and  the  screw 
broke  only  fifteen  minutes  after  it  was  straightened. 
We  cannot  say  that  from  this  evidence  the  jury  might 
not  properly  find,  as  a  fact,  that  the  winding  machine 
at  the  time  of  plaintiff's  injury  was  defective  and 
not  reasonably  safe. 

The  foreman,  the  representative  of  the  defendant, 
knew  that  the  screw  had  been  bent  in  its  use,  he 
straightened  the  screw  and  gave  the  chuck  with  the 
straightened  screw  in  it  to  the  plaintiflF,  with  a  prom- 
ise to  give  her  another  chuck,  and  from  these  facts,  we 
think,  the  jury  might  properly  find  that  the  defendant 
had  notice,  or  knowledge,  or  ought  to  have  had,  that 
the  chuck  with  the  straightened  screw  in  it  was  de- 
fective. 

As  to  the  third  proposition,  that  the  burden  was 
upon  the  plaintiff  to  prove  that  she  did  not  know  tiie 
defect  and  had  not  equal  means  of  knowing  with  the 
defendant,  it  is  to  be  said,  first,  that  the  defect  was 
latent  and  the  law  did  not  impose  upon  her  the  duty 
of  inspection  to  discover  latent  defects,  and  second, 
that  she  had  not  equal  means  with  her  foreman  of 
knowing  that  the  screw,  after  it  was  straightened, 
was  defective.  The  foreman  straightened  the  screw, 
he  knew  and  she  did  not  know  what  degree  of  force 
was  required  to  straighten  the  screw,  and  such  knowl- 
edge gave  him  moans  of  judging  of  the  effect  of  the 
application  of  force  to  the  screw,  upon  the  screw 
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and  the  metal  of  which  it  was  made,  which  the  plaint- 
iff did  not  have. 

We  think  that  upon  the  evidence  in  this  record  the 
court  did  not  err  in  submitting  the  case  to  the  jury. 

The  defendant  offered  no  evidence  except  as  to  the 
nature  and  extent  of  plaintiff's  injury.  No  witness 
testified  directly  to  the  length  or  diameter  of  the  screw 
which  broke  or  the  material  of  which  it  was  composed. 
A  bronze  chuck  with  a  projecting  screw  was  shown 
to  the  plaintiff  and  she  testified  in  relation  thereto  as 
follows:  '*Q.  Look  at  that  chuck  and  see  if  it  looks 
anything  like  one  of  those  chucks.  A.  Yes.  Q. 
"Was  that  similar  to  the  one  you  used!  A.  Yes,  sim- 
ilar, not  just  like  it.  This  screw  is  thicker  than  the 
one  I  used;  *  *  *  otherwise  it  is  the  same.'' 
Said  chuck  was  then  put  in  evidence  and  is  attached 
to  the  transcript  of  the  record.  Plaintiff  further 
testified  that  the  screw  which  broke  was  longer  than 
the  screw  in  the  chuck  shown  her. 

Emma  Mosset  first  testified  that  the  screw  that 
broke  was  made  of  brass;  later  she  stated  that  she 
meant  that  the  chuck  was  made  of  brass,  and  said: 
^*I  don't  really  know  what  the  screw  is,  but  I  con- 
sider the  top  of  the  chuck  brass."  She  was  asked  to 
describe  the  appearance  of  the  screw  in  the  other 
chuck  and  said:  **I  can't  know  what  the  color  was — 
same  color  as  that  as  far  as  color  is  concerned." 

Anna  Ahrens  testified  in  chief  that  she  looked  at 
the  chuck  after  the  screw  broke  and  was  asked  to  de- 
scribe the  screw  and  answered,  **I  don't  know  any- 
thing about  the  screw."  She  was  asked  *'What  was 
the  screw  made  of!"  and  answered,  ''I  don't  know." 
She  did  finally,  in  answer  to  a  leading  question,  say 
that  she  believed  that  the  end  of  the  broken  screw 
that  she  saw  in  the  other  chuck  resembled  the  screw 
in  the  chuck  shown  her.  Upon  this  testimony  alone 
the  court,  over  the  objection  of  the  defendant,  per- 
mitted August  Neubert  to  testify  for  the  plaintiff 
that  the  screw  in  evidence  was  made  of  wrought  iron. 
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The  witness  was  then  asked  what  would  be  the  effect 
of  bending  the  screw  in  evidence — not  the  screw 
which  broke — and  Answered,  **that  it  gets  brittle  and 
would  stand  no  resistance.*'  He  was  then  asked: 
**If  a  spool  should  be  screwed  onto  that  screw  that 
you  have  in  your  hand,  after  having  been  bent,  .and  the 
screw  was  then  called  upon  to  revolve  or  made  to  re- 
volve and  a  load  was  carried  on  the  spool,  what  would 
be  the  tendency  of  that  screw! '*  and  answered  over 
the  objection  of  defendant,  **It  would  breaf 

This  evidence  was  manifestly  improper.  All  that 
had  been  shown  was  that  the  screw  which  broke  re- 
sembled or  was  similar  to  the  screw  in  evidence.  A 
steel  screw  resembles  and  is  similar  in  appearance  to 
an  iron  screw ;  a  hand-cut  screw  made  of  iron  or  steel 
of  good  quality  and  high  breaking  strengtl^  is  similar 
in  appearance  and  resembles  a  machine-made  screw 
made  of  iron  or  steel  of  poor  quality  and  low  breaking 
strength. 

The  evidence  that  the  screw  in  evidence  was  made 
of  wrought  iron  was  not  competent  to  prove  that  the 
screw  which  broke  was  made  of  wrought  iron.  In 
the  absence  of  proof  that  the  screw  in  evidence  and 
the  screw  that  broke  were  made  of  the  same  material, 
of  the  same  quality,  were  of  the  same  size,  it  was  not 
proper  to  give  opinion  testimony  as  to  the  effect  of 
bending  the  screw  in  evidence. 

The  hypothetical  question  was  objectionable,  not 
only  because  it  related  to  the  screw  in  evidence  and  not 
to  the  screw  that  broke,  but  because  it  assumed,  as  the 
basis  of  the  opinion  asked  for,  facts  which  there 
was  no  evidence  tending  to  prove  and  other  facts 
the  details  of  which  were  not  stated. 

It  assumed  that  the  screw  was  to  be  used  while 
bent,  while  the  evidence  shows  that  it  was  straightened 
before  it  was  used;  it  included  the  question  of  load 
without  stating  what  w-as  the  load  which  it  was  as- 
sumed the  spool  would  carry;  it  gave  no  intimation  to 
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the  witness  as  to  the  extent  or  the  angle  to  which  it 
was  assumed  the  screw  was  bent,  and  for  all  that  ap- 
pears the  witness  may  have  given  his  opinion  upon 
the  assumption  that  the  screw  was  bent  to  a  right  or 
even  greater  angle  when  in  fact  it  may  have  been 
only  slightly  bent;  it  assumed  that  the  spool  was  to 
be  revolved  without  stating  whether  it  was  to  be  re- 
volved rapidly  or  slowly. 

A  surgeon  called  by  the  plaintiff  was  permitted  to. 
testify,  over  the  objection  of  defendant,  that  if  an  in- 
flammation should  be  set  up  in  plaintiff's  uninjured 
eye,  "the  chances  are  she  might  lose  if  There  was 
no  evidence  tending  to  show  that  there  was  any  rea- 
sonable ground  to  believe  or  suppose  that  an  inflam- 
mation in  her  uninjured  eye  would  be  set  up  at  some 
time  in  the  future  because  plaintiff  had,  three  years 
before  the  trial,  received  the  injury  in  question,  and 
testimony  as  to  the  possible  effects  of  such  inflamma- 
tion, if  from  any  cause  it  should  occur,  was,  we  think, 
improper. 

The  trial  judge  regarded  the  damages  awarded  as 
excessive  and  compelled  a  remittitur  of  $4,000.  As 
thus  reduced  the  damages  appear  to  us,  in  view  of  the 
Aiature  of  plaintiff's  injury,  large,  and  while  we  might 
aiot  reverse  the  judgment  for  that  cause  alone,  in 
view  of  the  errors  in  the  admission  of  testimony,  both 
that  bearing  upon  the  question  of  liability,  and  that 
bearing  upon  the  question  of  damages,  we  think  the 
judgment  should  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


George  L.  Cragg  et  al.  y.  Charles  A.  Brown. 
Gen.  No.    12.781. 

1.  Pabtnebship — right  of  partner  to  attend  to  private  business. 
In  the  absence  of  any  special  agreement  restraining  the  rights  uf 
partners,  they  may  give  necessary  time  and  attention  to  their  prl- 
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vate  affairs  where  it  is  not  shown  that  any  firm  business  has  suf- 
fered thereby. 

Bill  for  accounting.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Mabcus  Kavanaqh,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1905.  Affirmed 
in  part  and  reversed  in  part  with  directions.  Opinion  filed  No- 
vember 23,  1906. 

Statement  by  the  Court.  George  L.  Cragg  on  Sep- 
tember 10, 1902,  filed  a  bill  of  complaint  in  the  Superior 
Court  against  Charles  A.  Brown  and  A.  Miller  Bel- 
field,  asking  an  accounting  of  the  property,  dealings 
and  transactions  of  certain  partnerships  known  as 
Charles  A.  Brown,  Cragg  &  Belfield,  and  Charles  A. 
Brown  &  Cragg,  and  particularly  as  to  certain  shares 
of  stock  acquired  by  the  defendant  Brown  during  the 
existence  of  the  latter  firm  which  were  alleged  by  the 
complainant  to  be  rightfully  the  property  of  one  or 
both  of  said  firms. 

The  bill  sets  out  the  formation  of  the  co-partnership 
of  Charles  A.  Brown,  Cragg  &  Belfield  on  March  1, 
1901,  for  the  general  practice  of  law  and  transaction  of 
all  legal  business,  and  particularly  of  the  practice  of 
patent  law;  that  on  the  28th  day  of  February,  1902, 
Belfield  withdrew  from  said  firm,  and  a  supposed  set- 
tlement of  the  business  of  said  firm  as  between  Bel- 
field on  one  side  and  Brown  and  Cragg  on  the  other 
was  agreed  upon  and  made,  of  all  partnership  assets 
and  business,  so  far  as  was  then  known  to  complainant, 
and  so  far  as  was  known  to  said  Belfield;  that  im- 
mediately upon  the  withdrawal,  of  said  Belfield  from 
the  firm,  the  co-partnership  of  Charles  A.  Brown  and 
Cragg  was  formed,  and  commenced  business  from  the 
1st  day  of  March,  1902,  the  co-partnership  agreement 
providing  that  it  should  continue  for  a  period  of  five 
years. 

The  bill  then  sets  out  the  interest  of  the  respective 
partners  in  said  firms,  and  avers  that  during  the  exist- 
ence of  the  firm  of  Charles  A.  Brown,  Cragg  &  Bel- 
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jfieia,  the  firm  transacted  all  kinds  of  legal  business  as 
contemplated  in  the  co-partnership  agreement,  includ- 
ing the  practice  of  corporation  law,  the  organization, 
promotion  and  reorganization  of  corporations,  solicit- 
ing patents  and  transacting  other  patent  business ;  that 
at  the  time  of  the  formation  of  said  firm  of  Charles  A. 
Brown,  Cragg  &  Belfield,  the  firm  had  as  a  client  The 
Stromberg-Carlson  Telephone  Manufacturing  Com- 
pany, a  corporation  of  Illinois,  and  did  a  large  amoimt 
of  work  in  the  patent  law  for  said  corporation,  includ- 
ing work  of  a  general  legal  nature,  and  giving  advice 
as  to  legal  and  business  questions  relating  to  said  cor- 
poration, and  that  the  business  done  by  said  corpora- 
tion was,  so  far  as^the  complainant  knows  and  believes, 
duly  and  customarily  placed  upon  the  books  of  said 
firm  as  a  partnership  business. 

The  bill  avers  that  during  the  fall  of  the  year  1901, 
or  during  the  winter  of  1901-2,  the  oflScers  and  stock- 
holders of  The  Stromberg-Carlson  Telephone  Manu- 
facturing Company  became  desirous  of  reorganizing 
said  corporation  and  enlarging  and  extending  the  scope 
of  its  business ;  that  the  defendant,  Charles  A.  Brown, 
was  consulted  by  some  of  the  officers  or  stockholders  of 
said  company,  and  by  other  persons  interested  in  hav- 
ing said  company  reorganized,  concerning  the  enlarge- 
ment and  reorganization  of  said  company,  and  that 
during  the  months  of  January  and  February,  and  dur- 
ing a  portion  or  all  of  the  month  of  March,  1902,  Brown 
rendered  important  and  valuable  services  to  said  The 
Stromberg-Carlson  Telephone  Manufacturing  Com- 
pany, and  some  of  its  officers  and  stockholders,  and  to 
other  persons  interested  in  said  reorganization,  and 
especially  to  one  Eugene  H.  Satterlee  and  to  one 
Thomas  W.  Finucane,  both  of  Eochester,  New  York, 
which  services  were  of  great  value  and  importance 
and  related  to  and  were  necessary  to  the  reorc^aniza- 
tion  of  the  corporation  and  the  business  of  said  The 
Stromberg-Carlson  Telephone  Manufacturing  Com- 
pany of  Illinois,  and  the  promotion  and  formation  and 
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organization  of  the  corporation  nnder  the  laws  of  the 
state  of  New  York  to  purchase  and  take  over,  add  to 
and  increase  the  business,  assets  and  capital  of  the 
Illinois  company. 

The  bill  further  avers  that  early  in  the  year  1902, 
partly  as  the  result  of  the  advice  given  and  other  serv- 
ices rendered  by  said  defendant  Brown,  there  was 
organized  under  the  laws  of  the  state  of  New  York  a 
corporation  known  as  The  Stromberg-Carlson  Tele- 
phone Manufacturing  Company  with  a  capital  stock 
of  15,000  preferred  shares  of  the  par  value  of  $100 
each,  and  15,000  common  shares  of  the  par  value  of 
$100  each;  and  that  said  Brown,  while  a  member  of 
said  firm  of  Charles  A.  Brown,  Cragg  &  Belfield,  and 
subsequently  of  the  firm  of  Charles  A.  "Brown  &  Cragg, 
rendered  services  and  gave  advice  of  great  value  and 
imjiortance  in  the  matter  of  the  promotion  and  organ- 
ization of  said  New  York  corporation;  that  such  ser- 
vices occupied  a  large  portion  of  the  time  of  said 
Brown  during  said  period,  and  embraced  assistance  in 
the  valuation  and  transfer  of  the  assets  and  business 
of  the  Illinois  corporation  to  the  New  York  corpora- 
tion, the  underwriting  of  the  stock  of  the  New  York 
corporation,  the  giving  of  legal  and  general  advice 
regarding  all  important  features  of  the  organization 
of  said  New  York  corporation,  and  the  transfer  to  it 
of  the  assets  and  capital  of  said  Illinois  corporation, 
all  of  which  services  and  advice  were  within  the  pur- 
view and  scope  of  the  partnership  business  of  the  said 
firms  of  Charles  A.  Brown  &  Cragg,  and  Charles  A, 
Brown,  Cragg  &  Belfield. 

The  bill  avers  that  on  or  about  the  22nd  day  of 
March,  1902,  the  said  Charles  A.  Brown  entered  into 
a  contract  in  writing  with  The  Stromberg-Carlson 
Telephone  Manufacturing  Company  of  Illinois,  which 
contract  is  in  words  and  figures  as  follows,  to  wit : 

*' Agreement  made  this  22nd  day  of  March,  1902,  be- 
tween Charles  A.  Brown  of  Chicago,  Illinois,  and  The 
Stromberg-Carlson    Telephone   Manufacturing    Com- 
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pany,  a  corporation  organized  under  the  laws  of  the 
state  of  Illinois,  and  having  its  principal  office  at 
Chicago. 

lYitnesseth,  That  the  said  Brown  hereby  covenants 
and  agrees  to  and  with  the  said  company  as  follows : 

1st.  Ihat  he  will  for  a  period  of  five  years,  be- 
ginning April  1st,  1902,  devote  his  services  to  the  in- 
terests of  said  corporation. 

2nd.  That  he  will  not  for  a  period  of  five  years  be- 
ginning April  1st,  1902,  accept  employment  of  any 
character  hostile  to  the  interests  of  said  corporation. 

3rd.  That  the  engagement  for  services  shall  extend 
to  any  partnership  of  which  the  said  Brown  shall  be 
a  member  during  the  life  of  this  contract. 

4th.  That  the  charges  for  services  shall  be  at  the 
rate  of  five  dollars  ($5.00)  an  hour  for  the  time  ac- 
tually devoted  to  the  service  of  the  Stromberg-Carlson 
Telephone  Manufacturing  Company,  and  at  the  rate 
of  fifty  dollars  ($50.00)  for  each  application  for  patent, 
provided  that  in  special  cases  this  rate  may  be  modi- 
fied by  mutual  conseht  upon  prior  notice.  It  is  under- 
stood that  disbursements  and  expenses  in  traveling 
shall  be  paid  for  by  The  Stromberg-Carlson  Telephone 
Manufacturing  Company  in  addition  to  payment  for 
ser\dces. 

5th.  Said  Brown  further  agrees  with  said  The 
Stromberg-Carlson  Telephone  Manufacturing  Com- 
pany that  it  may  assign  all  its  interests  in  this  contract, 
subject  to  all  the  obligations  of  said  corporation,  to  any 
corporation  hereafter  organized  for  the  purpose  of 
taking  over  the  capital  stock  and  property  of  the  said 
corporation;  and  he  covenants  that  he  will  fulfill  for 
such  corporation  any  and  all  his  obligations  under  this 
instrument  not  performed  by  him  prior  to  the  date  of 
said  assignment. 

6th.  And  the  said  The  Stromberg-Carlson  Tele- 
phone Manufacturing  Company  hereby  covenants  and 
agrees  to  pay  said  Brown  lach  month  the  service 
charges  for  the  preceding  month,  together  with  all  dis- 
bursements, for  and  during  the  five  years  hereinbefore 
mentioned,  and  further  covenants  and  agrees  that  said 
Brown  shall  have  complete  and  exclusive  charge  of 
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all  the  patent  work,  including  patent  litigation  and 
patent  soliciting  of  The  Stromberg-Carlson  Telephone 
Manufacturing  Company,  and  of  its  successors  and 
assigns  for  and  during  the  period  of  five  years  pro- 
vided for  herein. 

In  witness  whereof  the  said  Brown  has  hereunto  af- 
fixed his  hand  and  seal  and  the  said  The  Stromberg 
Carlson  Telephone  Manufacturing  Company  has 
caused  its  seal  to  be  hereto  affixed  and  the  instrument 
to  be  signed  by  its  duly  authorized  directors  the  day 
and  year  first  above  written. 

Charles  A.  Brown, 
Stbomberg-Carlson  Telephone 

Manufacturing  Company, 
By  A.  L.  F.  Stromberg,  Pres.'' 

The  bill  further  shows  that  on  the  same  day,  the 
22nd  day  of  March,  1902,  said  Charles  A.  Brown  en- 
tered into  a  contract  in  writing  with  Thomas  W.  Finu- 
cane  and  Eugene  H.  Satterlee,  of  Rochester,  New  York, 
which  contract  is  in  words  and  figures  as  follows,  to 
wit: 

*' Agreement  made  this  22nd  day  of  March,  1904, 
between  Charles  A.  Brown,  of  Chicago,  party  of  the 
first  part,  and  Thomas  W.  Finucane  and  Eugene  H. 
Satterlee,  of  Rochester,  New  York,  parties  of  the 
second  part,  witnesseth : 

Whereas,  said  parties  of  the  second  part  are  promot- 
ing the  organization  of  a  company  to  be  incorporated 
under  the  laws  of  the  state  of  New  York,  to  take  over 
the  capital  stock  or  the  property,  or  both,  of  The 
Stromberg-Carlson  Telephone  Manufacturing  Com- 
pany of  Chicago,  the  capital  of  which  said  proposed 
New  York  State  corporation  is  to  consist  of  fifteen 
thousand  (15,000)  preferred  shares,  and  fifteen  thou- 
sand (15,000)  common  shares  of  the  par  value  of  one 
hundred  dollars  ($100.00)  each;  and 

Whereas,  said  parties  of  the  second  part  deem  the 
contract,  a  copy  of  which  is  hereto  annexed,  to  be 
essential  to  the  success  of  the  said  proposed  new  com- 
pany, and  of  assistance  in  the  organization  thereof, 

Now,  therefore,  it  is  agreed  that  in  consideration  of 
the  execution  and  delivery  by  party  of  the  first  part 
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of  the  said  contract  to  parties  of  the  second  part,  exe- 
cution and  delivery  of  which  is  hereby  acknowledged 
by  parties  of  second  part,  parties  of  second  part  shall 
deliver  to  party  of  first  part  340  preferred  shares  and 
993  common  shares  of  the  capital  stock  of  said  new 
company. 

In  Witness  Whereof,  the  said  parties  hereto  have 
hereunto  set  their  hands  and  seals  the  day  and  year 
first  above  written. 

Chables  a.  Brown,  [Seal.] 

Thomas  W.  Finucanb,      [Seal.] 
Eugene  H.  Sattbrlee.      [Seal.]  '' 

The  bill  avers  that  the  first  of  said  contracts  is  the 
contract  mentioned  in  the  second  contract;  and  that 
shortly  thereafter  the  certificates  of  stock  mentioned 
in  said  second  contract  were  duly  issued  in  the  name 
of  said  Brown,  and  delivered  to  him  in  accordance  with 
the  provisions  of  said  second  contract  and  that  subse- 
quently the  said  certificates  of  stock  were  surrendered 
by  Brown  to  the  ofiicers  of  the  Ne^^  York  corporation, 
and  for  the  convenience  and  at  the  request  of  said 
Brown,  new  certificates  for  said  993  shares  of  stock 
were  issued  to  Brown  and  delivered  to  him,  in  lieu  and 
in  place  of  the  above  described  certificates,  said  new 
certificates  being  numbered  as  follows :  Certificate  No. 
318,  dated  April  26,  1902,  for  680  shares  of  common 
stock  of  said  new  corporation ;  certificate  No.  319,  dated 
April  26,  1902,  for  313  shares  of  common  stock  of  said 
corporation,  both  of  whi.-^h  said  certificates  were  regis- 
tered April  29,  1902,  at  the  German-American  Bank 
of  Rochester,  New  York;  and  that  shortly  after  the 
making  of  said  contract  certificates  of  stock  in  the  said 
Stromberg-Carlson  Telephone  Manufacturing  Com- 
pany of  New  York  were  issued  and  delivered  to  Brown 
as  follows :  Certificate  No.  273  for  100  shares  of  the 
preferred  stock;  certificate  No.  274  for  100  shares  of 
the  preferred  stock;  certificate  No.  275  for  100  shares 
of  the  preferred  stock;  and  certificate  No.  276  for  100 
shares  of  the  preferred  stock  of  said  New  York  cor- 
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poration,  each  and  all  of  said  four  last  mentioned  cer- 
tificates being  dated  April  15,  1902,  and  registered  at 
the  said  German-American  Bank  of  Rochester,  New 
York ;  that  the  said  four  certificates  for  100  shares  each 
of  the  preferred  stock  of  said  corporation  embraced 
the  340  shares  of  such  stock  provided  for  in  said  con- 
tract above  described  to  be  delivered  to  said  Brown  by 
said  Finucane  and  Satterlee,  and  in  addition  thereto 
sixty  shares  of  stock  which  the  complainant  is  informed 
and  believes  were  and  are  compensation  or  remunera- 
tion to  said  Brown  for  other  and  additional  legal  or 
promotion  services  rendered  by  him  to  said  New  York 
company,  or  the  oflScers  thereof,  or  to  said  Finucane 
and  Satterlee,  or  to  some  one  or  more  of  them. 

The  bill  then  charges  that  Brown  has  received  and 
fraudulently  appropriated  said  shares  of  stock  and  the 
dividends  thereon  as  and  for  his  own  individual  prop- 
erty and  to  his  own  use,  and  has  wrongfully  refused, 
and  still  refuses,  to  transfer,  assign,  deliver  or  set  over 
any  portion  of  said  shares  of  stock  or  the  proceeds 
thereof,  or  the  dividends  or  any  portion  thereof  upon 
said  shares  of  stock  to  complainant,  or,  so  far  as  the 
complainant  is  informed  and  believes,  to  said  Belfield. 

The  bill  avers  that  the  services  so  rendered  by  said 
Brown  in  the  formation  and  organization  of  said  New 
York  corporation,  and  in  the  purchase  by  it  and  trans- 
fer to  it  of  the  business,  assets  and  capital  stock  of  said 
Illinois  corporation,  were  all  within  the. purview  and 
scope  of  the  business  for  the  transaction  of  which  the 
said  firms  of  Charles  A.  Brown,  Cragg  &  Belfield,  and 
Charles  A.  Brown  &  Cragg  were  organized;  and  that 
the  proceeds,  remuneration  or  compensation  for  such 
services  rendered  or  to  be  rendered  should  be,  were 
and  are  rightfully  the  property  of  said  firm  of  Charles 
A.  Brown,  Cragg  &  Belfield  or  the  firm  of  Charles  A. 
Brown  &  Cragg,  or  both  of  them,  in  the  proportion  to 
which  they  may  be  entitled ;  and  that  the  said  stock  and 
the  proceeds  therefrom,  or  the  dividends  therefrom, 
are  not  the  individual  property  of  said  Charles  A. 
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Brown,  and  that  the  complainant  is  entitled  to  and 
claims  his  partnership  share  in  said  stock  received  by- 
said  Brown  as  aforesaid,  and  in  the  proceeds  or  divi- 
dends therefrom. 

The  defendant  Belfield  answered  the  bill  consenting 
to  an  accounting  and  admitting  the  allegations  of  the 
bill  so  far  as  they  alleged  the  shares  of  stock  to  be  the 
property  of  the  firm  of  Charles  A.  Brown,  Cragg  & 
Belfield,  and  filed  a  cross-bill  alleging  the  same  facts 
and  praying  for  an  accounting  and  distribution  of  the 
stock  among  the  members  of  said  firm  according  to 
their  respective  interests. 

The  complainant  filed  an  answer  to  the  cross-bill 
consistent  with  the  allegations  of  his  bill  of  complaint. 

Appellee  Brown  filed  a  plea  to  the  bill  October  6, 
1902,  and  in  his  answer  filed  in  support  of  the^plea 
stated  that  he  had  been  a  stockholder  in  the  Strom- 
berg-Carlson  Co.,  as  had  been  his  father-in-law  and 
his  wife,  and  that  prior  to  the  stock  contract  993  shares 
had  been  bargained  for  and  were  the  agreed  equivalent 
upon  exchange  for  the  original  shares  belonging  to 
him  and  to  his  wife  and  certain  private  obligations  per- 
sonal to  appellee,  and  that  said  stock  contract  merely 
provided  for  the  delivery  of  the  shares  mentioned 
therein  to  appellee,  which  shares  were  and  have  been 
the  property  of  appellee  and  his  wife,  and  that  the 
stock  contract  merely  provided  for  the  delivery  of  the 
shares  mentioned  to  him  upon  such  exchange. 

As  to  the  400  shares  of  preferred  stock  which  in- 
cluded the  340  shares  preferred,  the  subject  of  con- 
troversy in  this  suit,  he  stated  in  that  answer  he  bought 
those  400  shares  for  cash  and  paid  for  them  with  his 
personal  means  and  that  they  were  his  (appellee's) 
private  and  personal  property. 

In  his  amended  answer  filed  October  17,  1902,  he 
says: 

''Further  answering  this  defendant  admits  that  on 
or  about  the  22nd  day  of  March,  1902,  he  executed  a 
certain  service  contract  in  writing  with  the  said  The 
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Stromberg-Carlson  Telephone  Manufacturing  Com- 
pany of  Illinois,  which  said  contract  this  'defendant 
believes  to  be  substantially  in  the  words  and  figures 
set  forth  in  the  bill  of  complaint  herein.'' 

Further  on  he  says:  **This  defendant  admits  that 
on  or  about  the  said  22nd  day  of  March,  1902,  a  certain 
other  contract  was  executed  between  this  defendant 
and  one  Thomas  W.  Finucane  and  Eugene  H.  Satter- 
lee;  but  this  defendant  does  not  admit  that  the  sup- 
posed copy  thereof  set  forth  in  the  said  bill  of  com- 
plaint, and  therein  referred  to  as  the  stock  contract, 
is  a  true  copy." 

The  answer  further  states:  *^This  defendant  ex- 
pressly denies  that  he  entered  into  said  service  con- 
tract so-called,  or  said  stock  contract  so-called,  as  a 
member  of  said  firm  of  Charles  A.  Brown  &  Cragg, 
or  that  the  said  complainant  and  the  said  A.  Miller 
Belfield  have  or  had  anything  whatsoever  to  do  with, 
or  any  possible  interest  in,  said  alleged  contracts,  or 
cither  of  them.'' 

The  answer  then  admits  that  the  said  so-called  ser- 
vice contract,  dated  the  22nd  of  March,  1905,  is  the 
contract  referred  to  in  the  said  stock  contract,  so- 
called,  executed  by  the  defendant  and  the  said  Finu- 
cane and  Satterlee  on  the  same  day;  and  the  answer 
admits  the  delivery  of  the  certificates  of  stock  as 
charged  in  the  bill,  but  denies  that  the  consideration 
of  said  shares  of  stock  was  the  execution  of  said  ser- 
vice contract  or  any  services  rendered  or  to  be  rendered 
by  Brown  as  a  member  of  said  co-partnerships,  or 
either  of  them. 

The  defendant  Brown  further  alleges  in  his  answer 
that  a  long  time  prior  to  the  execution  of  said  so-called 
stock  contract  the  said  993  shares  of  conmion  stock  and 
340  shares  of  preferred  stock  of  the  New  York  corpora- 
tion had  been  bargained  for  by  the  defendant  and  that 
the  same  were  received  by  the  defendant  in  exchange 
for  the  original  shares  of  stock  of  The  Stromberg- 
Carlson  Telephone  Manufacturing  Company  of  Illi- 
nois, the  private  property  of  this  defendant  and  de- 
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fendant's  wife,  and  for  certain  personal  obligations 
from  said  Illinois  corporation  to  the  defendant;  and 
that  all  of  the  arrangements  for  the  acquisition  by  the 
defendant  and  his  wife  of  the  shares  of  stock  were 
made  long  prior  to  the  execution  of  said  contracts,  and 
long  prior  to  any  thought  of  said  contracts,  and  were 
wholly  disconnected  therefrom. 

Replications  were  filed  to  the  bill  and  cross-bill  and 
the  cause  was  referred  to  a  master  to  take  evidence 
and  report  the  same  to  the  court,  together  with  his 
conclusions  of  law  and  fact.  The  master  reported, 
finding  that  the  defendant  Brown  was  liable  to  account 
to  the  complainant  Cragg  for  forty  shares  of  common 
stock  of  the  New  York  company  as  the  property  of  the 
firm  of  Charles  A.  Brown  &  Cragg,  and  that  upon  such 
accounting  the  complainant  was  entitled  to  twelve  of 
said  shares  and  to  dividends  paid  thereon  since  the 
receipt  of  the  same  by  the  defendant;  and  recom- 
mended that  the  cross-bill  of  Belfield  be  dismissed  for 
want  of  equity  and  that  a  decree  be  entered  in  accord- 
ance with  the  finding. 

Objections  and  exceptions  were  filed  to  the  master's 
report,  and  the  court  on  hearing  overruled  all  of  the 
exceptions  of  Cragg  and  Belfield  and  sustained  the 
exceptions  of  Brown,  and  entered  a  decree  dismissing 
the  cross-bill  for  want  of  equity,  and  that  so  much  of 
the  bill  of  complaint  of  Cragg  as  relates  to  the  shares 
of  stock  mentioned  therein  of  The  Stromberg-Carlson 
Manufacturing  Company  of  New  York  be  dismissed 
for  want  of  equity,  and  held  that  Brown  had  a  right 
to  make  a  charge  for  legal  services  against  the  individ- 
ual stockholders  whose  stock  was  sold  to  Satterlee  and 
Finucane  for  legal  services  rendered  in  and  about  the 
sale  of  the  stock;  and  that  for  those  services  a  reason- 
able charge  would  be  $9,500,  which  was  a  firm  asset, 
to  be  divided  between  Brown  and  Cragg.  From  this 
decree  this  appeal  is  prosecuted  by  appellants  Cragg 
and  Belfield.    Brown  also  assigns  cross-errors. 
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John  M:  Hablak,  Henby  M.  Bates,  and  Gbeooby, 
PoppENHUsEN  &  McNab,  for  appellants. 

Louis  Spahn,  for  appellee;  Whbblock,  Shattuck 
&  Newey,  of  counsel. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  record  shows  that  during  the  hearing  before  the 
master  the  desire  op  intention  of  the  appellants,  or 
either  of  them,  to  enter  into  an  accounting  as  to  the 
earnings  of  the  respective  firms,  aside  from  the  con- 
troversy concerning  the  shares  of  stock  of  the  New 
York  corporation  received  by  appellee  Brown,  was 
expressly  disclaimed.  The  arguments  in  this  court, 
both  printed  and  oral,  are  directed  to  the  question  as 
to  the  consideration  upon  which  Brown  received  the 
shares  in  the  New  York  Stromberg  Company. 

"The  primary  questions  are:  (1)  Were  these  shares 
of  stock  of  the  New  York  company  received  by  Brown 
as  a  gift  from  Stromberg!  or  (2)  were  they  received 
in  payment  for  services  rendered  in  promoting  the  re- 
organization of  the  Illinois  company,  as  claimed  by 
appellants!  or  (3)  as  a  retainer  according  to  the  con- 
tracts of  March  22,  1902! 

The  record  in  this  case  is  voluminous.  While  we 
have  given  it  careful  study,  we  cannot  deal  with  the 
evidence  in  an  opinion  except  in  a  comprehensive  way, 
and  without  any  attempt  to  refer  to  it  in  detail. 

The  Stromberg-Carlson  Telephone  Manufacturing 
Company  of  Illinois  was  organized  several  years  prior 
to  the  date  of  the  filing  of  the  bill  herein.  Its  capital 
stock  of  $50,000  consisted  of  2,000  shares  of  the  par 
value  of  $25  each.  Less  than  one-half  of  this  had  been 
paid  for  in  cash,  the  balance  having  been  issued  for 
patents  assigned  to  the  company.  The  company  was 
organized  for  the  purpose  of  manufacturing  electric 
merchandise.  It  was  engaged  chiefly  in  the  manufac- 
ture and  sale  of  telephone  apparatus  lor  independent 
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companies  throughout  the  United  States.  Brown 
states  in  his  sworn  answer  to  an  interrogatory  in  the 
cross-bill,  that  he  first  became  a  stockholder  in  the  com- 
pany to  the  extent  of  the  forty  shares  in  1898,  to  the 
extent  of  eighty  shares  in  1899,  and  then  to  the  extent 
of  sixty  shares  in  1900,  or  the  first  part  of  1901.  Ac- 
cording to  the  testimony  of  Shafer,  one  of  the  stock- 
holders, it  was  agreed  by  the  stockholders  to  let  Brown 
have  the  balance  of  the  treasury  stock  at  par  in  1899. 
The  record  shows  that  on  December  30, 1899,  by  a  reso- 
lution of  the  board  of  directors  the  remaining  $5,350 
par  value  of  treasury  stock  was  allotted  to  Brown  at 
par  value.  The  then  treasurer  of  the  company  tes- 
tified that  the  stock  was  allotted  to  Brown  because  he 
was  very  useful  to  the  company,  and  had  done  a  great 
deal  for  it  in  various  ways. 

At  the  time  of  the  sale  of  the  stock  of  the  company 
to  Satterlee  and  Finucane  hereinafter  referred  to,  the 
principal  stockholders  held  stock  of  the  following  par 
value:  Charles  A.  Brown,  $3,850;  Mrs.  Brown,  his 
wife,  $500;  A.  B.  Catton,  Brown's  father-in-law, 
$6,000;  Alfred  Stromberg,  $15,000;  A.  Carlson, 
$12,500;  J.  W.  Johnson,  $8,000;  and  M.  C.  Wheaton, 
$2,000. 

Appellee  Brown  is  a  lawyer,  and  for  many  years 
prior  to  this  controversy  was  engaged  in  the  practice 
of  law  in  the  city  of  Chicago,  devoting  himself  to  pat- 
ent trade-mark  and  copyright  law  as  a  specialty.  He 
had  given  much  attention  to  electrical  patent  law,  par- 
ticularly to  the  law  of  telephony.  He  was  successful  in 
the  practice  of  his  profession,  and  at  the  time  of  this 
controversy,  and  prior  thereto,  he  was  possessed  of  a 
considerable  amount  of  property,  and  was  perhaps  the 
man  of  greatest  financial  responsibility  connected  with 
the  company.  Besides  acting  as  its  general  attorney 
and  advising  the  oflBcers  of  the  company  constantly 
in  the  business  of  the  company,  he  frequently  loaned 
money  to  the  company  to  enable  it  to  provide  for  its 
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payrolls,  and  for  other  purposes.  Because  of  uncer- 
tainty as  to  the  validity  of  its  patents,  the  company 
had  been  required  to  give  bonds  throughout  the  coun- 
try to  indemnify  operating  companies  using  its  manu- 
factured product  against  loss  by  reason  of  the  invalid- 
ity of  its  patents.  The  rapid  development  of  the  busi- 
ness of  the  company  to  large  proportions,  upon  the 
small  working  capital  of  $25,000  cash  paid  in,  soon 
made  this  sum  of  money  inadequate,  and  the  company 
was  consequently  in  great  need  of  money  at  times,  and 
thus  the  financial  and  other  assistance  extended  by 
appellee  Brown  was  opportune  and  valuable.  These 
facts,  and  others  that  might  be  mentioned,  and  the 
friendly  relations  that  existed  between  Brown  and 
Stromberg,  the  president  of  the  company,  together 
with  the  direct  testimony  of  Brown,  Satterlee  and 
Stromberg,  are  relied  upon  by  appellee  Brown  to  sus- 
tain his  contention  that  the  stock  was  a  gift  to  him  by 
Stromberg.  The  record,  however,  shows  other  facts 
which,  in  our  opinion,  are  of  controlling  importance 
in  determining  this  question.  The  answer  of  appellee 
Brown  to  the  bill  of  complaint,  and  particularly  the 
portions  thereof  set  out  in  substance  in  the  statement 
preceding  this  opinion,  wherein  appellee  avers  that 
the  1,333  shares  of  the  New  York  company  were  re- 
ceived by  him  in  exchange  for  the  shares  in  the  Illi- 
nois company  owned  by  himself  and  his  wife,  and  for 
certain  personal  obligations  from  the  Illinois  company 
to  him ;  and  further,  that  all  arrangements  for  the  ac- 
quisition by  the  appellee  and  his  wife  of  these  shares 
were  made  long  prior  to  the  execution  of  the  contracts 
.  of  March  22,  1902. 

The  testimony  of  John  M.  Harlan  as  to  a  conversa- 
tion with  appellee  just  prior  to  the  filing  of  the  bill  in 
this  cause,  wherein  appellee  took  practically  the  same 
position  as  to  the  consideration  for  these  shares  and 
the  manner  of  acquiring  them  which  he  afterwards  set 
out  in  his  answer,  r9presents  appellee  as  saying  that 
while  the  other  stockholders  received  fifteen  dollars  in 
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cash  for  each  dollar  of  par  value  for  their  stock,  he 
received  an  additional  fifteen  fo  one  in  the  stock  of  the 
new  company.  Trne,  Harlan's  testimony  was  denied 
by  appellee,  but  the  substantive  fact  that  appellee  then 
claimed  to  havQ  received  the  stock  by  purchase,  and 
not  by  gift,  appears  distinctly  and  clearly  asserted 
in  appellee's  answer  subsequently  filed. 

Then  there  are  the  contracts  of  March  22,  1902,  set 
out  in  the  statement  preceding  this  opinion,  both 
signed  by  appellee.  These  contracts  must  be  consid- 
ered together  in  this  proceeding.  While  one  is  a  con- 
tract between  appellee  and  the  Illinois  company,  and 
the  other  is  between  appellee  and  Satterlee  and  Finu- 
cane,  it  must  be  remembered  that  when  these  con- 
tracts were  made  Satterlee  and  Finucane  were  the 
owners  of  the  Illinois  company  and  members  of  its 
board  of  directors  which  approved  the  contract  with 
the  company  and  ordered  its  president  to  sign  it. 
Moreover,  the  contract  with  the  company  expressly 
provides  for  its  assignment  to  any  corporation  there- 
after to  be  organized  for  the  purpose  of  taking  over 
the  capital  stock  and  property  of  the  Illinois  company, 
and  that  appellee  will  fulfill  for  such  corporation  all 
his  obligations  under  that  instrument  not  performed 
by  him  prior  to  the  assignment  thereof.  A  court  of 
equity  will  look  through  the  form  to  the  substance. 
These  contracts  are  in  substance  and  effect  one  con- 
tract. 

That  the  contracts  thus  made  were  not  shams  and 
subterfuges  is  shown  by  the  undisputed  fact,  testified 
to  by  Satterlee,  that  appellee  has  acted  under  the  con- 
tract as  the  legal  adviser  of  the  New  York  company  in 
its  patent  matters  from  its  organization  to  the  hear- 
ing of  this  cause.  If  one  part  of  the  contract  was  bona 
fide  and  real,  so  much  so  that  it  has  been  acted  upon 
and  is  being  carried  out  by  the  parties,  the  other  part 
must  be  regarded  in  the  same  light  We  cannot  regard 
one  part  of  the  agreement  as  a  sham  or  subterfuge, 
and  the  other  part  as  bona  fide  and  real. 
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A  reading  of  these  contracts  shows  that  in  express 
terms  and  in  legal  effect  a  gift  of  the  shares  in  ques- 
tion was  not  made  by  Stromberg  to  appellee,  nor  is 
any  such  intention  to  be  gathered  from  the  documents. 
On  the  contrary,  it  clearly  appears  that  they  came  to 
appellee  from  the  New  York  company  by  virtue  of  the 
contracts,  and  in  consideration  of  the  making  of  the 
contract  of  employment  or  "service  contract,"  as  it 
is  termed. 

When  the  stock  contract  was  signed,  it  appears  from 
the  testimony  of  Satterlee,  who  was  asked  to  state  the 
facts  which  culminated  in  the  making  of  the  document, 
that  Finucane,  Stromberg,  Carlson,  Brown  and  Satter- 
lee were  in  Brown  *s  oflRce  about  the  date  of  that  con- 
tract; that  on  several  different  occasions  Stromberg 
had  said  to  Satterlee  that  the  stock  of  the  proposed 
New  York  corporation  which  he  had  stipulated  for 
was  to  go  in  part  to  Brown ;  that  Brown  was  the  only 
man  connected  with  the  concern  who  had  any  particu- 
lar responsibility  outside  of  his  holdings  in  the  Strom- 
berg-Carlson  Company;  that  he  had  signed  a  lot  of  in- 
demnifying bonds  to  purchasers  of  apparatus;  that 
he  was  a  man  of  good  business  judgment,  and  would  be 
a  valuable  director  in  the  New  York  company;  that 
it  was  essential  that  he,  Stromberg,  should  have  some- 
body in  touch  with  him  in  Chicago,  to  whom  he  could  go 
for  counsel  in  all  matters  of  a  business  nature,  or  any 
other  nature  relating  to  the  affairs  of  the  company,  and 
that  he  should  insist  upon  Carlson  and  Brown  being 
connected  with  it,  and  having  a  very  substantial  inter- 
est in  it;  that  Brown's  knowledge  of  telephone  matters 
and  his  acquaintance  with  telephone  men  all  over  the 
country  was  extensive;  that  he  was  a  very  successful 
patent  lawyer  in  telephone  matters,  and  that  he  was 
a  high-priced  man,  but  he  thought  his  services  were 
worth  the  price. 

Satterlee  further  testified  that  there  was  at  that 
time  no  arrangement  between  Stromberg  and  himself 
that  Brown  was  to  have  any  definite  number  of  shares 
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until  that  paper  was  signed;  that  along  late  in  the 
afternoon,  towards  train  time,  these  papers,  of  which 
this  stock  contract  was  one,  were  produced  by  Brown 
and  placed  on  the  table,  and  he  was  asked  to  sign  them ; 
that  he  looked  them  over,  and  talked  with  Finucane 
about  them,  and  then  signed  them. 

It  should  be  said  that  it  appears  from  Satterlee's  tes- 
timony that  in  his  conversations  with  appellee  Brown 
about  retaining  him  professionally,  nothing  had  been 
said  as  to  his  receiving  for  his  professional  services, 
or  otherwise,  any  shares  of  stock  in  the  New  York  com- 
pany. Nor  had  anything  been  said  by  Stromberg  to 
Satterlee,  or  by  Satterlee  to  Stromberg,  to  the  effect 
that  it  woidd  be  necessary  to  give  appellee  Brown  stock 
in  the  New  York  company  in  order  to  get  him  to  exe- 
cute a  service  contract. 

It  is  clear,  however,  from  this  testimony,  that  a 
court  would  not  be  justified  in  coming  to  a  conclusion 
that  the  stock  in  question  was  given  to  appellee  by 
Stromberg  because  of  gratitude  for  past  services  and 
acts  of  friendship.  The  evidence  does  not  support,  in 
our  opinion,  the  conclusion  of  the  master  and  the 
learned  chancellor,  that  these  contracts  were  merely  a 
convenient  vehicle  for  the  transfer  of  this  gift  to 
Brown.  On  the  contrary,  a  very  different  conclusion 
is  forced  upon  the  court  by  the  evidence  of  the  con- 
tracts and  the  facts  surrounding  the  transaction  and 
leading  up  to  their  execution. 

The  evidence  shows  that  Brown  and  Stromberg  and 
the  other  parties  interested  in  the  New  York  com- 
pany believed  that  its  stock  was  worth  par  at  least. 
There  is  evidence  in  the  record  tending  to  show  that 
the  shares  in  question  were  worth  from  $160,000  to 
$200,000.  Assuming  that  they  were  worth  par,  or 
$133,300,  the  overwhelming  generosity  of  the  gift,  com- 
ing from  Stromberg  alone,  casts  a  deep  shadow  of 
doubt  upon  the  minds  of  the  court,  as  to  the  proposi- 
tion involved.  We  are  asked  to  believe  that  Strom- 
berg, actuated  by  gratitude  and  generosity,  conferred 
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a  fortune  upon  Brown  in  a  most  unusual,  unexpected 
and  remarkable  manner.  According  to  appellee's  tes- 
timony he  understood  it  was  a  gift  from  the  first.  If 
so,  it  is  not  clear  why  appellee  in  his  original  and 
amended  answers  (which  do  not  agree  the  one  with 
the  other)  claimed  that  the  shares  of  stock  in  question 
were  received  by  him  in  exchange  for  stock  in  the  Illi- 
nois company,  or,  as  to  the  340  shares  preferred,  by 
purchase,  and  that  he  paid  for  them  by  his  personal 
means.  The  answers  were  filed  at  dates  not  so  remote 
from  the  receipt  of  the  shares  that  appellee  can  be 
supposed  to  have  forgotten  the  transaction,  in  whole 
or  in  part.  The  shifting  of  the  positions  in  the  answers 
themselves,  and  the  fact  that  the  contracts  of  March 
22,  1902,  signed  by  appellee  give  an  entirely  different 
version  of  the  transaction  from  the  answers,  and  that 
appellee's  testimony  is  not  reconcilable  with  either  of 
the  answers  or  the  contracts,  are,  to  say  the  least,  un- 
fortunate. We  cannot  regard  the  explanations  of 
the  contracts  as  at  all  adequate. 

It  is  true,  Stromberg  corroborates  appellee  in  the 
theory  of  a  gift.  Two  facts  are  to  be  borne  in  mind 
while  considering  his  testimony,  namely:  his  friend- 
ship for  Brown,  and  his  situation  with  reference  to 
the  other  stockholders  in  the  Illinois  company,  except 
Shafer.  Stromberg  was  called  by  the  complainant 
and  during  the  first  part  of  his  testimony  manifested 
a  singular  stupidity  for  a  man  who  had  achieved  the 
business  success  indicated  by  the  prosperous  career 
of  the  Illinois  company,  and  who  was  as  familiar  as 
he  must  have  been  with  the  reorganization  which  had 
taken  place.  This  obtuseness  or  inability  to  compre- 
hend the  questions  put  to  him  may  have  been  the  re- 
sult of  an  imperfect  understanding  of  the  English 
language.  During  his  examination  he  manifested  in- 
tense partisanship  and  feeling.  His  testimony  does 
not  impress  us  as  fair,  reasonable  or  consistent.  While 
he  testified  that  the  shares  in  question  were  given  to 
Brown  by  bim  for  past  favors  having  no  relation  to 
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Brown's  work  in  the  reorganization,  he  also  said, 
*'What  Mr.  Brown  got  he  paid  for  if 

Taking  all  the  facts  and  circumstances  into  consider- 
ation with  the  direct  testimony  upon  this  point,  our 
conclusion  is  that  the  finding  of  the  master,  and  the 
learned  chancellor,  that  the  stock  in  question  was  given 
to  Brown  by  Stromberg,  was  clearly  against  the  weight 
of  the  evidence  and  wrong.  The  chancellor  who  en- 
tered the  decree  in  this  case  did  not  see  and  hear  the 
witnesses  who  testified  for  the  respective  parties,  and 
hence  the  rule  as  to  disturbing  his  findings  in  such  case 
does  not  apply  in  this  case. 

The  next  question  is,  were  the  shares  of  stock  in 
question  received  in  payment  for  services  rendered  in 
promoting  the  reorganization  of  the  Illinois  company, 
as  claimed  by  appellants ! 

We  have  stated  the  question  involved  here  in  its 
broadest  form,  for  it  nowhere  appears  either  in  the  bill 
of  complaint  or  cross-bill  or  the  extended  briefs  of 
counsel  for  appellant,  to  whom  specifically  the  services 
alleged  to  have  been  rendered  were  in  fact  rendered, 
whether  to  the  stockholders  of  the  Illinois  company  or 
to  Satterlee  and  Finucane  or  to  all  the  persons  who 
became  interested  in  the  New  York  company  when  it 
was  first  organized.  No  attempt  was  made,  and  none 
was  possible  under  the  circumstances,  to  be  specific  as 
to  the  particular  persons  who  either  became  liable  for 
the  services  or  who  actually  caused  them  to  be  paid 
for  by  the  stock. 

It  appears  from  the  record,  as  we  have  seen,  that 
the  business  of  the  Illinois  company  from  a  small  be- 
ginning grew  rapidly  to  large  proportions.  Although 
the  business  of  the  company  was  very  prosperous  and 
the  annual  sales  increased  from  $87,748.75  in  1895- 
1896  to  $925,000  in  the  year  1900,  and  the  net  profits 
during  the  same  period  grew  from  $10,363.86  to 
$279,562.34,  the  company  at  times  was  in  great  need  of 
money  and  was  obliged  to  borrow  money  with  which  to 
meet  its  obligations.    Stromberg  testified  that  a  few 
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years  before  the  reorganization  in  question,  they  had 
installed  a  telephone  plant  at  Rochester,  New  York, 
where  Satterlee  and  Ftnucane  resided.  These  gentle- 
men were  officers  and  stockholders  in  the  Roch3ster 
Telephone  Company.  Stromberg,  Carlson  and  Brown, 
who  owned  a  majority  of  the  stock  of  the  Illinois  com- 
pany, and  Satterlee  and  Finucane  conceived  the  idea 
of  reorganization  and  enlargement  of  the  Ulinois  com- 
pany. Stromberg  and  his  associates  were  moved  to 
this  course  for  the  reason  that  more  capital  was  needed 
in  the  business,  and  the  Rochester  people  were  doubt- 
loss  influenced  in  the  movement  by  the  fear  that  the 
Illinois  company  might  become  identified  with  the  Bell 
Company  and  thus  be  withdrawn  from  the  independent 
field,  to  their  injury;  and  both  parties  were  doubtless 
prompted  to  engage  in  the  reorganization  scheme  by 
the  hope  of  the  large  gains  and  profits  usually  result- 
ing from  such  schemes.  Accordingly  Stromberg  made 
several  visits  to  Rochester,  and  Satterlee  and  Finu- 
cane made  many  visits  to  Chicago  in  the  progress  of 
the  negotiations. 

It  is  clearly  proved  and  not  questioned  that  the 
negotiations  took  the  form  of  a  proposed  sale  of  their 
stock  by  the  stockholders  of  the  Illinois  company  to 
Satterlee  and  Finucane  as  cash  purchasers.  The 
purchasers  insisted  upon  a  purchase  of  the  entire  stock 
of  the  Illinois  company,  or  fhey  would  not  purchase 
any  of  it.  Accordingly  the  stockholders  were  re- 
quested to  and  did  sign  options  or  oflFers  to  sell  their 
stock  running  to  Brown  at  a  price  of  fifteen  dollars  to 
one,  except  Shafer,  who  held  out  for  a  larger  amount. 
This  was  paid  to  him  before  the  deal  was  closed  and 
his  stock  was  secured.  The  purchase  of  all  the  stock 
of  the  Illinois  company  by  Satterlee  and  Finucane  was 
closed  on  or  about  March  22, 1902,  and  the  contracts  of 
that  date  discussed  above  were  signed  at  the  same  time 
and  as  a  part  of  the  transaction. 

The  part  taken  by  appellee  Brown  in  this  transac- 
tion is  shown  by  the  correspondence  set  out  in  the 
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record,  and  by  the  testimony  of  the  parties  to  the 
transaction.  It  clearly  appears,  we  think,  from  the 
evidence  and  the  relations  of  the  parties,  that  appellee 
Brown  being  one  of  the  stockholders  who  were  selling 
their  stock  was  interested  with  them  In  obtaining  for 
their  stock  respectively  all  that  they  could  get  for  it. 
Satterlee  and  Finucane,  as  purchasers,  were  inter- 
ested, on  the  other  hand,  in  securing  the  stock  on  the 
best  possible  terms.  It  did  not  require  the  services  of 
a  lawyer  on  the  part  of  the  sellers  to  aid  in  fixing  a 
price  for  the  stock,  or  in  transferring  the  certificates 
of  stock  after  the  price  was  agreed  upon  and  paid. 
There  is  no  doubt,  and  the  evidence  shows  it,  that  -ap- 
pellee Brown,  as  one  of  the  principal  stockholders  and 
in  view  of  his  official  relation  to  the  company,  was  con- 
stantly consulted  and  conferred  with  by  the  other 
stockholders,  except  Shaf er ;  and  that  both  sellers  and 
purchasers  made  his  oflBce  a  convenient  place  for  their 
meetings.  But  we  do  not  think  that  this  shows  that 
appellee  was  acting  in  any  other  capacity  than  as  a 
stockholder,  and  as  a  representative  of  his  wife,  who 
was  a  stockholder,  in  the  ordinary  business  transac- 
tion of  selling  their  shares.  In  the  absence  of  proof 
of  an  employment  by  all  or  a  part  of  the  stockholders 
the  law  would  not  raise  an  implied  contract  of  employ- 
ment under  the  circumstances  shown  by  the  record. 
There  is  no  evidence  in  the  record  of  an  employment, 
and  there  was  therefore  no  basis  for  making  a  charge 
for  professional  services  against  the  selling  stock- 
holders, and  none  was  made  by  Brown. 

Clearly,  there  was  no  basis  for  a  charge  for  services 
against  Satterlee  and  Finucane  whose  interests  as 
purchasers  were  opposed  to  Brown  and  his  associates. 
No  legal  services  were  required  by  the  purchasers  in 
the  negotiations.  Satterlee  is  a  lawyer,  and,  it  may 
be  presumed,  was  able  to  attend  to  any  legal  questions 
of  the  character  which  would  arise  in  the  negotiations 
on  behalf  of  Finucane  and  himself.  The  evidence  is 
that  they  did  not  employ  Brown  for  any  purpose  in 
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the  negotiations  or  in  the  organization  of  the  New  York 
company.  When  it  came  to  the  transfer  of  all  the 
property,  rights  and  effects  of  the  Illinois  company  to 
the  New  York  company,  Satterlee  and  Finncane  era- 
ployed  a  well-known  law  firm  in  Chicago. 

Our  conclusion  on  this  question  is,  without  extending 
the  discussion  further,  that  appellants  have  failed  to 
prove  the  averments  of  the  bill  and  cross-bill  in  this 
regard,  and  that  Brown,  owning  and  representing 
about  one-fifth  of  the  stock,  was  attending  to  his  own 
private  business  in  the  negotiations  leading  up  to  the 
sale  of  the  stock,  and  that  he  did  not  act  in  a  repre- 
sentative capacity  as  counsellor  and  legal  adviser,  for 
which  he  should  account  to  appellants  or  either  of 
them. 

It  may  be  properly  observed,  in  concluding  what  we 
have  to  say  upon  this  question,  that  upon  the  formation 
of  the  legal  firms,  no  restrictions  were  laid  upon  the 
partners  as  to  their  right  to  give  such  time  as  might 
be  necessary  to  transact  and  care  for  their  personal  or 
private  business  and  interests.  The  partners  attended 
to  their  individual  interests  outside  of  the  business  of 
the  partnerships  as  the  necessity  arose.  In  the  absence 
of  any  special  agreement  restricting  the  rights  of  part- 
ners, they  may  give  necessary  time  and  attention  to 
their  private  affairs,  where  it  is  not  shown  that  any 
firm  business  has  suffered  thereby.  Metcalfe  v.  Brad- 
shaw,  145  111.  124;  Northrop  v.  Phillips,  99  id.  449; 
Latta  V.  Kilboum,  150  U.  S.  524 ;  Aas  v.  Benham,  2  Ch. 
D.  244 ;  2  Lindley  on  Partnership,  Sec.  579. 

We  come  now  to  the  question,  was  the  stock  received 
by  appellee  Brown  as  a  retainer  for  future  services  as 
stated  in  the  contracts  of  March  22, 1902  ! 

The  bill  of  complaint  avers  the  making  of  these  con- 
tracts and  sets  them  out  in  full.  It  avers  that  the  said 
** service  contract''  is  the  contract  mentioned  and  re- 
ferred to  in  the  said  ** stock  contract."  The  bill  fur- 
ther avers  that  about  the  date  of  the  execution  of  these 
contracts  the  shares  of  stock  in  question  and  others 
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were  issued  and  delivered  to  appellee  Brown.  It  then, 
avers  that  the  said  shares  of  stock  were  delivered  to 
Brown  either  in  consideration  of  the  making  and  de- 
livery by  Brown  of  said  ** service  contract'^  at  the  in- 
stance and  request  of  Finucane  and  Satterlee,  and  of 
the  agreements  and  promises  by  Brown  in  the  **  service 
contract, ''  or  in  consideration  of  the  services  rendered 
by  Brown  in  the  organization  and  promotion  of  the 
New  York  company. 

The  cross-bill  of  appellant  Belfield  avers  the  making 
of  the  contracts  but  insists  that  the  stock  contract  did 
not  correctly  represent  the  true  consideration  upon 
which  Brown  acquired  or  sought  to  acquire  the  stock. 

The  answer  of  Brown  to  these  averments  is  set  out 
in  the  statement  preceding  this  opinion,  and  need  not 
be  here  repeated. 

The  averment  of  the  bill  as  to  the  consideration  upon 
which  Brown  received  the  stock  is  in  the  alternative. 
What  we  have  said  above  disposes  of  one  of  the  alter- 
native propositions  or  theories.  What  we  have  said 
supra  as  to  the  circumstances  and  manner  of  the  exe- 
cution of  these  contracts  and  their  effect  is  applicable 
here  upon  the  question  of  the  consideration  upon  which 
Brown  received  the  shares  in  question.  Considering 
the  contracts  as  one  contract  in  effect  and  as  relating 
to  the  same  subject-matter,  and  as  made  at  the  same 
time  and  between  the  same  parties  and  in  the  same 
interests  in  reality,  although  between  different  parties 
nominally,  and  it  being  conceded  that  one  contract  is 
being  carried  out  and  observed  by  the  parties,  we  are 
inclined  to  the  conclusion  that  the  ** stock  contract'^ 
which  has  been  executed  must  be  held  to  express  the 
true  consideration  for  the  transfer  of  the  shares  to 
appellee  Brown. 

It  follows  from  these  conclusions  that  there  was  no 
fraud  perpetrated  by  appellee  Brown  in  the  dissolu- 
tion and  settlement  of  the  firm  of  Charles  A.  Brown, 
Cragg  &  Belfield,  for  the  stock  in  question  was  not 
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contracted  for  or  received  by  Brown  during  the  exist- 
ence of  that  firm,  and  the  cross-bill  of  Belfield  was 
properly  dismissed  for  want  of  equity;  and  the  decree 
on  the  cross-bill  is  affirmed. 

The  stock  was  contracted  for  and  in  legal  effect  se- 
cured during  the  existence  of  the  firm  of  Charles  A. 
Brown  &  Cragg,  and  in  our  opinion  should  be  treated 
as  an  asset  of  that  firm  to  be  distributed  according  to 
the  interests  of  the  partners  under  the  partnership 
agreement. 

For  the  reasons  indicated  the  decree  of  the  Superior 
Court  is  affirmed  in  part  and  reversed  in  part  and  the 
cause  is  remanded  to  that  court  with  directions  to  en- 
ter a  decree  in  accordance  with  the  views  herein  ex- 
pressed. 

Affirmed  in  part  and  reversed  in  part  with  directions. 

Mr.  Presiding  Justice  Freeman  took  no  part  in  the 
decision  of  the  case. 


Chicago  Terminal  Transfer  Railroad  Company  r.  Hay 

Korando. 
Gen.  No.   12,761. 

1.  CoNTBiBUTOBT  HEGLioENCE — When  per8on  8eeking  to  cross 
tracks  guilty  of,  A  person  seeking  to  cross  tracks  knowing  that 
cars  standing  thereon  are  likely  to  be  moyed  at  any  time,  is  guilty 
of  contributory  negligence  In  taking  a  position  so  close  to  a  car 
that  she  could  not  avoid  injury  if  it  was  suddenly  moved. 

2.  Cbossing — when  absence  of  gates  not  material,  A  person 
injured  upon  railroad  tracks  can  predicate  no  right  to  recover 
upon  the  absence  of  gates  at  a  crossing,  where  she  has  reached 
the  place  of  the  accident  by  going  upon  such  tracks  at  a  place 
where  there  was  no  street  crossing,  and  walking  upon  such  tracks 
until  she  reached  the  place  of  the  accident. 

3.  Physical  EXHierr — when  admission  of,  improper.  A  rent 
or  torn  garment  claimed  to  have  become  so  conditioned  by  virtue 
of  an  accident  should  not  be  admitted  without  preliminary  proof 
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that  its  condition  was  the  same  at  the  time  of  the  offer  as  it  was 
immediately  following  the  accident. 

Bakeb,  J.,  dissenting. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Joseph  B.  Gabt,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1905. 
Reversed,  with  finding  of  fact.  Opinion  filed  November  23,  1906. 
Rehearing  denied  December  11,  1906. 

Statement  by  the  Court.  Appellant  owned,  pos- 
sessed and  operated  a  railroad  in  Chicago,  Cook 
county,  running  north  and  south  between  South 
Hoyne  avenue  on  the  east  and  South  Oakley  avenue 
on  the  west,  Forty-seventh  street  on  the  north  and 
Fifty-fifth  street  on  the  south,  and  consisting  of 
several  tracks. 

Appellee  on  Sunday,  October  18,  1903,  between  the 
hours  of  two  and  three  o'clock  in  the  afternoon,  left 
her  home  on  Fiftieth  place  just  west  of  appellant's 
railroad  tracks,  and  walked  east  on  to  the  railroad 
right  of  way  where  it  crosses  Fiftieth  place,  having 
in  her  arms  a  baby  and  two  pails  in  her  hands.  When 
on  the  railroad  company's  property  she  turned  south 
and  followed  the  railroad  right  of  way  along  the 
railroad  property  until  she  came  to  Fifty-first  street. 
When  she  started  out  a  long  train  of  cars  was  stand- 
ing still,  which  blocked  Fiftieth  place  and  Fifty-first 
street  and  still  blocked  it  when  she  reached  Fifty-first 
street.  The  day  was  clear  and  the  wind  was  blowing 
hard.  Appellee  crossed  over  a  switch  track  which  is 
west  of  the  main  track,  going  east.  There  were  stand- 
ing on  the  switch  track  a  string  of  cars  extending  from 
the  south  sidewalk,  and  perhaps  over  a  portion  of 
the  walk,  south  some  distance.  These  cars  were 
empty  coal  cars,  and  appellee  stood  either  at  the 
north  end  of  these  cars  or  just  east  of  them,  for  a 
minute  or  two,  and  the  cars  moved  back  and  struck 
her  and  knocked  her  down.  According  to  her  testi- 
mony she  was  standing  just  east  of  the  cars  and  close 
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to  them  for  the  purpose  of  protecting  her  baby  from 
the  wind,  and  after  standing  there  a  minute  or  two 
she  turned  and  was  going  west  to  reach  the  shelter 
of  a  fence  west  of  the  switch  track,  and  as  she  was 
passing  the  end  of  the  car  she  was  struck  and 
knocked  down*  Her  child  fell  between  the  switch 
track  and  the  main  track.  Appellee  claims  that  she 
herself  fell  between  the  rails  of  the  track  on  which 
the  empty  coal  cars  had  been  standing,  and  was  run 
over  by  these  coal  cars,  the  under  parts  of  the  cars 
injuring  her. 

According  to  the  testimony  of  three  witnesses  who 
testified  on  behalf  of  appellee,  she  was  standing  at 
the  end  of  the  car  when  she  was  knocked  down  and 
she  fell  between  the  switch  track  and  the  main  track 
east  of  it. 

Appellee  got  up  from  where  she  was  thrown  to  the 
ground,  and  when  the  cars  were  pulled  away  she  went 
east  of  the  main  tracks  and  afterwards  went  to  her 
home  on  Fiftieth  place  and  then  became  unconscious, 
and  since  that  claims  to  have  suffered  much  pain, 
dizziness  and  other  ailments.  She  was  at  the  time 
twenty-three  years  of  age  and  had  lived  at  the  same 
house  on  Fiftieth  place  most  of  her  lifetime.  She 
had  crossed  the  tracks  at  Fifty-first  street  very  many 
times  and  knew  the  use  that  was  made  of  the  switch 
track  and  the  manner  in  which  the  cars  were  handled 
thereon.  An  engine  would  come  down  with  more  or 
less  cars  attached  and  leave  them  standing  on  the 
main  track  and  then  go  down  to  the  switch  near 
Fifty-third  street  and  back  up  on  the  switch  track, 
pull  off  the  empty  cars  and  attach  them  to  the  cars 
left  standing  on  the  main  track  and  move  off.  This 
was  exactly  what  was  done  at  the  time  of  the  acci- 
dent, but  it  appears  that  the  train  of  cars  left  stand- 
ing on  the  main  track  was  longer  than  ordinary. 

The  case  was  tried  before  the  court  and  a  jury,  re- 
sulting in  a  verdict  for  appellee  for  $4,500.    A  motion 
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for  a  new  trial   was   overruled   and   judgment   was 
entered  on  the  verdict. 

Jesse  B.  Babton,  for  appellant. 

Simon  P.  Gary,  for  appellee;  L.  M.  Aokley,  ef 
counsel. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  testimony  of  appellee  and  of  the  witnesses  on 
the  part  of  appellee  snows  very  clearly  that  nearly 
every  day  switching  was  done,  and  cars  were  moved 
from  the  switch  track  at  Fifty-first  street  in  the  same 
manner  in  which  it  was  done  at  the  time  of  the  accident, 
and  that  appellee  had  been  familiar  with  that  work 
and  the  mannej  in  which  it  was  done,  for  many  years. 
Knowing  that  she  could  not  at  that  time  cross  the 
main  tracks  she  crossed  the  switch  track,  and  either 
stood  at  the  end  of  the  empty  car  at  the  south  side 
of  Fifty-first  street,  as  her  witnesses  testify,  or,  as 
she  testifies,  having  stood  just  east  of  the  car  be- 
tween the  switch  track  and  the  main  track,  turned 
and  was  walking  west  past  the  end  of  the  car  to  go 
to  the  shelter  of  a  fence  or  building  west  of  the  switch 
track,  when  she  was  struck  by  the  car.  Appellee 
knew  that  these  cars  were  to  be  moved,  and  that  they 
might  be  moved  at  any  moment.  She  also  knew  that 
the  locomotive  was  at  such  a  distance  from  her  that 
she  could  not  hear,  under  the  conditions,  its  move- 
ments, or  any  signal  that  it  might  give.  But  she  took 
no  precaution  against  any  movement  of  the  cars 
whatever.  She  either  stood  so  close  to  the  car,  or 
walked  so  close  to  it,  that  it  was  impossible  for  her 
to  escape  being  struck  by  the  car  in  case  it  moved 
toward  the  north  from  any  cause. 

The  preponderance  of  the  evidence,  we  think,  shows 
that  she  was  standing  close  to  the  end  of  the  car 
in  order  to  protect  her  child,  which  she  was  carrying 
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in  her  arms,  from  the  high  wind.  Mrs.  Katschke 
testified  that  appellee  stopped  to  let  the  train  go  by, 
meaning  the  train  on  the  main  track,  and  while  she 
was  standing  there  the  cars  knocked  her  down  and  she 
was  lying  between  the  cars  which  knocked  her  down 
and  the  cars  on  the  other  track. 

The  witness  Szymanski,  called  by  appellee,  testified 
that  appellee  was  not  nnder  the  cars  bnt  between  the 
tracks;  that  when  she  was  struck  she  was  facing  east. 
The  witness  Kaczowski,  also  called  by  appellee,  said 
that  appellee  was  standing  on  the  sidewalk  right  at 
the  end  of  the  car  when  she  was  struck.  Both  of  thefee 
witnesses  heard  the  bumping  of  the  cars  as  they  were 
started. 

These  witnesses  were  disinterested  and  from  their 
testimony  and  that  of  appellee  it  appears  quite  satis- 
factorily that  appellee  was  standing  close  to  the  end 
or  comer  of  the  car  facing  east  so  that  her  child 
would  be  sheltered  from  the  wind,  not  only  by  the  car 
itself,  but  by  her  own  body.  If  she  was  standing  so 
close  to  the  car,  or  if  she  was  walking  past  the  end  of 
the  car  and  so  near  to  it  that  she  could  not  avoid  being 
struck  by  it  if  the  car  was  moved  toward  the  north, 
and  having  knowledge  as  she  had  of  the  customary 
manner  of  handling  the  cars  at  that  place,  appellee 
was  not  in  the  exercise  of  due  care  and  caution  for 
her  own  safety,  which  contributed  to  the  injury  re- 
ceived by  her.  Under  such  a  state  of  facts  appellee 
cannot  recover.  C,  M.  &  St.  P.  Ry.  Co.  v.  Halsey,  133 
111.  248 ;  L.  S.  &  M.  S.  Ry.  Co.  v.  Clemens,  5  HI.  App.  77  ; 
Thorsell  v.  Chicago  C.  Ry.  Co.,  82  111.  App.  375;  L.  S. 
&  M.  S.  Ry.  Co.  V.  Hession,  150  111.  546;  C.  T.  T.  R.  R. 
Co.  V.  Helbreg,  124  111.  App.  113. 

Appellee  was  asked  on  the  trial,  **Were  there  any 
gates!*'  meaning,  as  the  record  shows,  were  there  any 
gates  at  Fifty-first  street.  The  answer  was  *^No, 
sir/^ 
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The  presence  or  absence  of  gates  at  the  crossing 
at  the  time  of  the  injury  to  appellee  was  not  material 
to  the  issue  in  this  case  for  the  obvious  reason  that 
appellee  had  come  down  the  right  of  way  of  appellant 
from  Fiftieth  place  to  Fifty-first  street,  and  reached 
the  latter  street  where  she  would  not  have  been  com- 
pelled to  pass  through  the  gate  if  it  had  been  there. 
She  took  a  position  inside  of  the  place  where  the  gate 
would  properly  be  located,  in  a  place  of  danger.  The 
presence  or  absence  of  the  gate  therefore  had  nothing 
whatever  to  do  with  the  injury.  This  testimony, 
.  though  not  supported  by  any  ordinance,  introduced 
an  element  before  the  jury  which  tended  to  show  an 
omission  on  the  part  of  appellant  of  something 
which  the  jury  might  have  understood  it  was  re- 
quired to  do.    It  was  error  to  admit  the  evidence. 

In  our  opinion  the  court  also  erred  in  admitting 
appellee's  wrapper  in  evidence  without  any  proof 
that  the  garment  had  remained  in  the  same  condition 
at  the  time  it  was  offered  in  evidence  as  it  was  imme- 
diately after  the  accident.  The  rents  in  the  garment 
at  the  tim^  it  was  put  in  evidence  might  have  been 
made  subsequently  to  the  accident  for  all  that  the 
evidence  shows.  Its  admission  without  preliminary 
proof  as  to  its  condition  immediately  after  the  acci- 
dent was  clearly  erroneous. 

For  the  reasons  indicated  the  judgment  is  reversed 
with  a  finding  of  fact. 

Reversed  with  finding  of  fact 

•Mr.  Justice  Bakeb  dissenting. 

Vol.  CXXIX  40 
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Chicago  Title  &  Trust    Company^  Adiainistrator^    t. 

Sarah  A.  Haxtum 

Oen.  No.  12,765. 

1.  Insubance — who  cannot  raise  question  of  Jack  of  insural)le 
interest.  No  one  but  the  insurer  is  entitled  to  Interpose  a  defense 
of  a  lack  of  insurable  interest  in  the  beneficiary  named  in  a 
policy. 

2.  II7SX7BA1TGE — wTuit  confcTS  inswroble  interest.  A.  debt  to 
which  the  bar  of  the  Statute  of  Limitations  might  be  applied  is 
sufficient  to  vest  in  a  creditor  an  insurable  interest  in  the  life  of 
his  debtor. 

Bill  of  interpleader.  Appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Mabcus  Kavanagh,  Judge,  presiding.  Heard  in 
the  Branch  Appelate  Court  at  the  October  term,  1905.  Affirmed. 
Opinion  filed  November  23,  1906. 

Statement  by  the  Court.  This  is  an  appeal  from 
a  decree  of  the  Superior  Court  in  an  interpleader 
case. 

The, Mutual  Life  Insurance  Company  of  New  York 
filed  its  bill  of  interpleader,  alleging  that  on  May  25, 
1879,  it  issued  its  policy  of  insurance  numbered  202,- 
636  for  $2,850  upon  the  life  of  one  Edward  Brundige, 
Jr.,  payable  to  William  E.  Haxtun,  beneficiary;  that 
said  Edward  Brundige,  Jr.,  died  January  28,  1901, 
and  that  William  E.  Haxtun  died  June  14,  1900;  that 
the  Chicago  Title  &  Trust  Company  of  Chicago,  as 
administrator  of  the  estate  of  said  Edward  Brundige, 
Jr.,  demanded  the  amount  due  on  said  policy,  and  that 
Sarah  A.  Haxtun  also  claimed  the  amount  due  on  said 
policy  as  assignee  thereof,  and  as  the  sole  legatee  and 
devisee  of  said  William  E.  Haxtun,  the  beneficiary 
named  in  said  policy;  that  said  company  was  ready 
to  bring  the  amount  due  on  said  policy  into  court  and 
pay  the  same  as  the  court  should  direct. 

After  answers  of  the  defendants  and  replications 
thereto  by  the  complainant  were  filed,  an  interlocu- 
tory decree  was  entered  by  the  court,  ordering  and 
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directing  the  complainant  company  to  pay  $3,135,  the 
amount  due  on  the  policy,  into  court,  and  referring 
the  cause  to  a  master  in  chancery  to  take  proofs  and 
report  his  conclusions. 

TKe  master  heard  the  evidence  and  reported  it,  to- 
gether with  his  conclusions,  to  the  court.  The  master 
found  that  the  defendant,  Sarah  A.  Haxtun,  was  en- 
titled to  the  fund,  and  recommended  a  decree  directing 
the  clerk  to  pay  the  money  to  her. 

Objections  were  filed  by  appellant,  which  were  over- 
ruled by  the  master.  Appellant  filed  exceptions  to 
the.  report,  which  were  overruled  by  the  court,  and  a 
decree  was  entered  in  accordance  with  the  master's 
report. 

4 

J.  E,  McDowell,  for  appellant. 
Thomas  E.  Milchbist,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  question  presented  for  decision  is:  Which  of 
the  defendants  is  entitled  to  the  fundi 

It  is  contended  on  behalf  of  appellant  that  appellee 
was  bound  to  allege  and  prove  an  insurable  interest 
in  the  life  of  Brundige  at  the  time  the  policy  was  is- 
sued, and  that  such  interest  was  not  shown  by  the 
proofs.  The  argument  is  that  one  who  takes  out  a 
policy  on  the  life  of  another,  and  pays  the  premiums 
himself,  must  have  an  insurable  interest  in  the  life 
of  that  other  or  the  policy  will  be  a  mere  wager,  upon 
which  the  party  to  whom  it  is  issued  cannot  recover; 
and  that  there  can  be  no  such  thing  as  a  lawful  bene- 
ficiary unless  he  have  an  insurable  interest.  There- 
fore this  must  be  alleged  and  proved. 

While  it  may  be  conceded  that  the  general  rule  of 
law  is  that  insurance  taken  out  by  one  on  the  life  of 
another,  in  whose  life  the  person  procuring  the  insur- 
ance had  at  the  time  no  interest,  is  invalid,  it  is  also 
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the  law  that  no  one  but  the  insurer  can  raise  the  ques- 
tion. In  Johnson  et  al.  v.  Van  Epps,  110  HI.  551,  it  is 
said,  at  page  563,  in  the  opinion  on  an  application 
for  a  rehearing,  in  response  to  the  suggestion  here 
made:  ** Conceding,  for  the  purposes  of  the  argument, 
that  it  is  so,  and  that  the  decree  for  this  reason  is 
erroneous,  it  does  not  necessarily  follow  the  decree 
should  be  reversed  at  the  instance  of  appellants,  for 
that  reason.  The  argument  is  like  a  two-edged  sword 
— it  cuts  both  ways.  It  proves  too  much.  As  it  has 
been  fully  shown,  the  alleged  rights  which  appellants 
are  seeking  to  enforce  in  this  proceeding  are  based 
upon  this  very  certificate,  and  if  it  is  true,  as  claimed 
by  them,  the  certificate  is  void  as  against  public 
policy,  it  manifestly  follows  they  themselves  acquire 
no  rights  under  it,  for  no  one  can  acquire  rights  under 
a  void  instrument,  and,  it  is  hardly  necessary  to  add, 
one  will  not  be  heard  to  complain  of  an  error  that  does 
not  injuriously  affect  some  right  of  his.  Assuming 
appellants'  hypothesis  to  be  true,  the  company  or 
society  alone  would  have  the  right  to  complain.  But 
it  is  entirely  content,  and  makes  no  objection  what- 
ever to  the  payment  of  the  money  on  the  ground  sug- 
gested.'' 

So  here,  the  insurance  company  concedes  its  liabil- 
ity on  the  policy,  and  has  brought  the  money  into 
court,  and  by  the  interlocutory  decree  entered  at  its 
instance  has  had  the  policy  declared  to  be  valid  and  in 
full  force  and  effect.  The  objection  urged  cannot  be 
made  by  appellant,  for  if  it  is  a  good  objection,  ap- 
pellant is  out  of  court. 

The  record,  however,  does  not  bear  out  the  assertion 
that  appellee  made  no  proof  of  an  insurable  interest 
in  the  lif^  of  Brundige. 

Appellee,  to  sustain  her  claim  to  the  fund  paid  into 
court,  offered  in  evidence  before  the  master  a  promis- 
sory note  dated  May  23,  1866,  signed  by  Edward 
Brundige,  Jr.,  payable  on  demand  to  William  E. 
liaxtun  for  $1,084,  with  interest  from  date.     At  the 
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time  the  policy  was  issued  William  E.  Haxtun  was  a 
creditor  of  Brundige,  as  shown  by  this  note.  True, 
the  Statute  of  Limitations  had  run  against  the  note  at 
the  death  of  Brundige,  but  that  did  not  affect  the  debt. 
Eawls  V.  Am.  Life  Lis.  Co.,  27  N.  Y.  282;  Conn. 
Mutual  Life  Lis.  Co.  v.  Dunscomb,  58  L.  E.  A.  694. 

In  1  May  on  Insurance,  section  108,  the  author  says : 
*'Upon  the  same  principles,  if  the  debt  be  one  to 
which  the  Statute  of  Limitations  might  be  pleaded  at 
the  time  of  the  death  of  the  debtor,  it  nevertheless  con- 
stitutes an  interest  which  will  support  a  policy.  A 
debt  still  exists.  It  is  not  extinguished  by  the  cur- 
rency of  the  statute,  as  in  the  case  of  payment." 

The  note  offered  in  evidence  was  thirty-eight  years 
old,  and  the  payment  of  the  debt  evidenced  by  it  may 
be  presumed.  **But  this  is  a  rebuttable  presumption, 
and  may  be  overcome  by  any  evidence  tending  to 
satisfy  the  court  that  the  debt  is  still  due.  The  con- 
dition of  the  debtor  as  to  solvency  or  other  circum- 
stances may  repel  the  presumption. '*  Conn.  Mutual 
Life  Ins.  Co.  v.  Dunscomb,  supra,  and  cases  there 
cited. 

We  think  the  evidence  before  the  master  was  suffi- 
cient to  rebut  the  presumption  of  the  payment  of  the 
indebtedness,  on  and  prior  to  the  assignment  of  the 
policy  to  appellee. 

The  assignment  of  the  policy  for  value  received  to 
Sarah  A.  Haxtun  on  December  26,  1892,  appears  to 
be  in  due  and  regular  form.  This  assignment  was 
properly  admitted  in  evidence  under  the  averments 
of  the  9.nswer  of  appellee,  thus  completing  appellee's 
title  and  right  to  recover  the  fund. 

Finding  no  error  in  the  decree  of  the  court  below, 
it  is  affirmed. 

Affirmed. 
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Tariety  Manafacturing  Company  ▼.  Minnie  Landaker^ 
Administratrix. 
Gea.  Ko.  12.768. 

1.  Mabtkr — when  liable  for  servant's  negligence.  A  master  is 
liable  for  the  careless  and  negligent  acts  of  his  servant  where  such 
servant  Is  engaged  upon  the  master's  work  and  within  the  scope 
of  his  authority. 

2.  CoNTBACTOB — duty  of,  totoards  servants  of  another,  upon  the 
same  premises.  A  contractor  whose  servants  are  engaged  upon 
work  About  which  the  servants  of  another  are  also  engaged,  owes 
the  servant  of  such  other  contractor  the  duty  of  ordinary  care 
In  prosecuting  its  work. 

8.  CoNTBiBUTOBT  NEGLIGENCE — When  Question  of,  for  jury. 
Where  the  evidence  does  not  clearly  establish  a  lack  of  care  by 
the  person  Injured,  the  question  Is  one  to  be  determined  by  the 
Jury. 

4.  CoBONSB*B  VEBDICT — how  fOT  Competent.  A  coroner's  verdict 
Is  competent  evidence  of  any  fact  properly  Included  therein  and 
within  the  scope  of  the  Inquiry. 

5.  Motion  fob  new  trial — effect  of  toritten.  Points  not  urged 
in  a  written  motion  for  a  new  trial  are  deemed  waived. 

6.  Remabks  of  coubt — what  essential  to  review  of.  In  order 
to  review  the  propriety  of  remarks  made  by  the  trial  judge,  it 
Is  essential  that  an  exception  to  such  remarks  shall  have  been 
preserved. 

Action  on  the  case  for  death  caused  by  alleged  wrongful  act. 
Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Joseph 
E.  Gabt,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1905.  Affirmed.  Opinion  filed  November  23, 
1906. 

Statement  by  the  Court.  This  is  an  appeal  from  a 
judgment  of  the  Superior  Court  hi  an  action  on  the 
case  brought  by  appellee  as  administratrix  of  the  es- 
tate of  Charles  Landaker,  deceased,  against  appellant 
for  damages  for  injuries  received,  causing  the  death 
of  Charles  Landaker. 

On  November  1,  1902,  Charles  Landaker,  deceased, 
and  his  helper,  Charles  Erhardt,  were  at  work  for 
the  Eaton  &  Prince  Elevator  Company  constructing 
an  elevator  in  the  three-story  brick  building  of  the 
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Illinois  Moulding  Company  in  Chicago,  Illinois.  The 
shaft  in  which  the  elevator  was  being  constructed 
was  enclosed  by  brick  walls  with  doors  opening  on 
the  east  and  west  sides  at  the  several  floors.  Lan- 
daker and  his  helper,  in  the  prosecution  of  their  work 
in  the  shaft,  used  two  planks  each  sixteen  feet  long, 
which  they  laid  across  the  shaft  at  each  floor  from 
door  to  door  for  a  scaffold  to  work  upon. 

When  deceased  and  his  helper  had  so  far  pro- 
gressed with  their  work  at  the  second  floor  of  the 
building  that  it  was  necessary  for  them  to  go  to  the 
third  floor  and  work  near  the  roof  of  the  building, 
they  left  the  two  planks,  which  were  the  property 
of  their  master,  laid  across  the  shaft  and  supported 
at  each  end  by  the  floor  of  the  building  at  each  side 
of  the  shaft,  in  the  position  in  which  they  had  been 
using  them,  and  ready  for  further  use  on  their  return 
to  work  at  the  second  floor. 

While  deceased  and  his  helper  were  at  work  near 
the  roof  two  servants  of  appellant.  Variety  Manu- 
facturing Company,  came  to  the  building  for  the 
purpose  of  erecting  doors  in  the  elevator  shaft  at  the 
several  floors.  They  erected  doors  at  the  second  floor, 
and  in  their  work  made  use  of  the  planks  so  left  by 
deceased  and  his  helper  across  the  elevator  shaft. 

The  evidence  tends  to  show  that  in  order  to  try 
'  their  doors  which  worked  perpendicularly  inside  the 
shaft,  appellant's  servants  moved  the  planks  from  the 
floor  on  one  side  of  the  shaft  so  as  to  permit  the  door 
to  pass  up  and  down  past  the  floor;  and  in  order  to 
enable  them  to  work  from  the  end  of  the  planks  thus 
left  unsupported  they  weighted  the  other  end  of  the 
planks  and  braced  them  from  the  ceiling  down  to  the 
floor.  After  finishing  their  doors  at  the  second  floor, 
appellant's  servants  removed  the  braces  and  weights 
from  the  end  of  the  planks  resting  on  the  floor  and 
left  the  planks  thus  projecting  nearly  across  the  ele- 
vator shaft  with  one  end  of  the  planks  entirely  un- 
supported. 
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After  finishing  their  work  near  the  roof  Landaker 
and  his  helper  went  back  to  the  second  floor,  and  see- 
ing the  planks  in  apparently  the  same  position  as 
when  left  by  them,  Landaker  started  to  walk  over 
the  planks  into  the  shaft,  the  planks  gave  way  and 
he  fell  to  the  bottom  of  the  shaft,  receiving  injuries 
which  it  is  claimed  resulted  in  his  death. 

Deceased  left  him  surviving  Minnie  Landaker,  his 
widow,  and  Walter,  Harold  and  Gertrude  Landaker, 
his  minor  children,  all  of  whom  are  still  living. 

The  trial  resulted  in  a  verdict  and  judgment 
against  appellant  for  $5,000. 

BoLEN  &  Stewabt,  for  appellant. 

Elmeb  &  Cohen  and  E.  C.  Wood,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

It  is  urged  on  behalf  of  appellant  as  a  ground  of 
reversal  that  the  evidence  fails  to  show  that  appel- 
lant had  anything  whatever  to  do  with  the  accident 
that  happened  to  Landaker,  and  therefore  appellant's 
motion  to  take  the  case  from  the  jury  should  have 
been  granted. 

We  have  examined  with  care  the  evidence  in  the 
case  bearing  upon  the  question  whether  the  servants 
of  appellant  moved  the  planks  so  that  one  end  did 
not  quite  reach  the  side  of  the  elevator  shaft  and  so 
had  no  support  and  then  left  the  planks  in  that  posi- 
tion, and  we  find  the  evidence  quite  sufficient  to  sus- 
tain appellee's  case.  The  testimony  of  Tuttle,  Er- 
liart  and  Griesman  tends  to  show  the  removal  of  the 
planks  by  appellant's  servants  from  a  safe  position 
to  a  position  in  which  one  end  of  the  planks  had  no 
support.  Appellant's  servants  knew  that  in  this 
position  the  planks  were  dangerous  unless  they  were 
weighted  and  braced.  They  accordingly  placed 
weights  on  the  ends  that  were  supported  and  braced 
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them  from  the  ceiling.  Having  finished  their  work 
they  removed  the  weights  and  braces  and  negligently 
and  carelessly  left  the  planks  in  a  dangerous  posi- 
tion and  without  restoring  them  to  the  position  in 
which  they  were  placed  and  left  by  deceased.  The 
jury  might  reasonably  draw  the  inference  of  negli- 
gence on  the  part  of  appellant's  servants  from  the 
testimony  of  these  witnesses.  They  could  not  rea- 
sonably draw  any  other  inference. 

The  rule  of  law  is  elementary  that  a  master  is  liable 
for  the  careless  or  negligent  acts  of  his  servant  while 
such  servant  is  engaged  upon  the  master's  work,  and 
within  the  scope  of  his  authority.  Dinsmoor  v.  Wol- 
ber,  85  111.  App.  152;  Andrews  v.  Boedecker,  126  111. 
605;  Christin  v.  Irwin,  125  HI.  619. 

A  contractor  whose  servants  are  engaged  upon 
work  about  which  servants  of  another  are  also  en-, 
gaged,  owes  the  servants  of  such  other  contractor 
the  duty  of  ordinary  care  in  prosecuting  its  work. 
John  Spry  L.  Co.  v.  Duggan,  182  HI.  218.  This  legal 
duty  is  not  questioned  by  counsel  for  appellant,  but 
it  is  claimed  that  the  facts  do  not  bring  appellee's 
case  withiQ  the  rule.  We  cannot  concur  with  counsel 
in  this  claim.  We  think  the  evidence  shows  facts 
which  gave  rise  to  a  duty  on  the  part  of  appellant, 
and  that  appellant's  servants  were  negligent,  and 
that  the  negligence  produced  the  injury  complained 
of.  It  was  a  question  for  the  jury  under  the  evidence, 
and  therefore  the  court  did  not  err  in  refusing  to 
take  the  case  from  the  jury 

Appellant  contends  further  that  the  deceased  was 
guilty  of  contributory  negligence. 

It  ifl  an  undisputed  fact  in  the  case  that  when  de- 
ceased left  the  planks  they  were  supported  at  both 
ends,  and  were  in  a  safe  condition.  Deceased  is  not 
shown  to  have  had  any  knowledge  that  any  change 
had  been  made  in  the  position  of  the  planks.  Erhart 
and  Griesman  had  seen  the  planks  moved  away  from 
the  edge  of  the  shaft  and  weighted  and  braced,  but 
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they  made  no  mention  of  the  fact  to  Landaker  prior 
to  the  accident.  It  does  not  appear  from  the  evidence 
that  Landaker  knew  the  planks  had  been  used  by 
appellant's  servants  that  morning  while  he  was  in 
the  top  of  the  shaft.  Upon  his  return  to  the  second 
floor  he  found  the  planks  apparently  in  the  same  condi- 
tion as  when  he  left  them  that  morning.  He  could  rea- 
sonably assume  that  the  planks  were  still  safe  for  the 
purpose  for  which  he  had  placed  them  there.  The  light 
in  the  shaft  was  dim.  His  previous  use  of  the  planks 
in  the  same  apparent  position  would  t^id  to  allay 
in  his  mind  any  suspicion  of  danger.  We  cannot  say 
therefore  that  the  deceased  was  guilty  of  contribu- 
tory negligence  under  the  evidence.  It  was  a  ques- 
tion of  fact  for  the  jury,  and  we  camiot  say  that  their 
verdict  was  wrong  on  tiiijB  queation,  or  contrary  to 
the  weight  of  the  evidence. 

Error  is  assigned  upon  the  admission  <rf  the  ver- 
dict of  the  coroner's  jury  returned  at  the  inquest  on 
the  body  of  deceased. 

The  coroner's  v^diet  finds  that  Charles  Landaker 
**came  to  his  death  on  the  7th  day  of  May,  A.  D.  1903, 
at  the  West  Side  Hospital,  from  the  effect  of  inju- 
ries received,  caused  by  falling  down  an  elevator  shaft 
in  the  new  building  belonging  to  the  Illinois  Mould- 
ing Company  at  23d  street  and  Western  avenue,  while 
in  the  performance  of  his  duties  and  in  the  employ 
of  the  Eaton  &  Prince  Elevator  Company,  Nov-^nber 
1st,  1902." 

There  was  nothing  in  the  finding  which  had  any 
bearing  upon  any  contested  issue  in  the  case.  The 
verdict  of  the  jury  m  this  case  could  not  have  been 
influenced  against  appellant,  or  to  appellant's  injury 
by  the  verdict  of  the  coroner's  jury.  It  was  not 
error,  therefore,  to  admit  it.  However,  it  seems  to 
be  the  law  of  this  state  that  the  coroner's  verdict  is 
competent  evidence  of  any  fact  properly  included  in 
the  verdict  and  within  the  scope  of  the  inquiry.  U. 
S.  Life  Ins.  Co.  v.  Vocke,  129  lU.  557. 
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Counsel  for  appellant  complains  in  argument  of  the 
admission  of  the  testimony  gf  Griesman  in  rebuttal. 

The  motion  for  new  trial  was  in  writing.  Only  two 
grounds  were  urged  therein  based  on  rulings  of  the 
court  on  matters  of  evidence,  namely:  '^The  court 
erred  in  admitting  in  evidence  the  coroner's  ver- 
dict;'* and  *'The  court  erred  in  admitting  in  evidence 
alleged  contracts  offered  by  plaintiff."  These 
gro\mds  do  not  cover  the  ruling  which  counsel  here 
presents  as  error.  The  ruling  admitting  the  testi- 
mony complained  of  in  rebuttal  cannot  now  be  urged 
as  error.  The  right  to  urge  it  as  error  was  waived. 
I.  C.  R.  R.  Co.  V.  Johnson,  191  111.  594. 

Complaint  is  made  that  the  trial  judge  made  com- 
ments on  the  evidence  of  the  witness  Tuttle,  in  the 
presence  of  the  jury,  which  were  prejudicial  to  appel- 
lant. We  find  no  exceptions,  however,  in  the  ab- 
stract, to  the  remarks  of  the  court.  In  the  absence 
of  exceptions  taken  at  the  time,  an  assignment  of  er- 
ror thereon  will  not  be  considered.  Deane  et  al.  v. 
D.  &  R.  O.  R.  R.  Co.,  77  111.  App.  242. 

Error  is  assigned  upon  the  second  instruction  given 
at  the  request  of  appellee.  This  instruction,  while  not 
beyond  criticism,  states  substantially  the  law  as  laid 
down  in  C.  C.  Ry.  Co.  v.  Saxby,  213  lU.  274.  The  giv- 
ing of  the  instruction  was  not  error. 

Finding  no  error  in  the  record  the  judgment  of  the 
Superior  Court  is  affirmed. 

Affirmed. 
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The  Qalney  Horse  Railway  &  Carrying  Company  t.  Anna 

M.  Spillter. 

1.  Reversal  wiTHorr  bemandment — what  essential  to.  It  Is  only 
where  it  appears  from  the  evidence  that  no  recovery  oonld  be  per- 
mitted to  stand  that  the  Appellate  Court  has  authority  to  reverse 
a  Judgment  in  favor  of  the  plaintiff  without  remanding. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Adams  county;  the  Hon.  Albert  Akebs,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1906.  Affirmed.  Opinion  filed 
November  27,  1906. 

GovEET,  Papb  &  GovEBT  and  J.  N,  Cabteb,  for  appel- 
lant. 

McCakl  &  Feigenspan  and  Vakdbvbnteb  &  Woods, 
for  appellee. 

Per  Cubiam.  This  is  an  action  in  case,  by  appellee 
against  appellant  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  received  by  her  through  the 
negligence  of  appellant's  servants,  while  she  was  a 
passenger  upon  one  of  its  street  cars. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment 
against  the  defendant  for  $500  from  which  judgment 
the  defendant  appeals. 

(636) 


Third  District— A,  D.  1906.  637 

Quincy  Horse  Ry.  &  C.  Co.  v.  Spllker. 

At  the  close  of  plaintiff's  evidence  and  again  at  the 
close  of  all  the  evidence,  peremptory  instructions  were 
offered  by  the  defendant  and  refused  by  the  court. 
The  sole  ground  for  reversal  urged  and  argued  is,  that 
under  the  facts  shown  by  the  evidence,  the  plaintiff  is 
not  entitled  to  recover,  and  counsel  insist  that  if  the , 
judgment  is  not  reversed  with  a  findmg  of  fact,  that  it 
be  affirmed.  The  declaration  consists  of  several  counts. 
Those  more  particularly  relied  upon  by  appellee  are 
the  sixth  and  seventh,  the  averments  of  which,  briefly 
stated,  are  as  follows :  The  sixth  count  avers  that  on 
April  15,  1904,  the  defendant  was  operating  a  street 
railway  propelled  by  electricity,  in  the  city  of  Quincy ; 
that  the  plaintiff  became  a  passenger  upon  one  of  its 
street  cars;  that  defendant  had  notice  of  the  point  at 
which  she  desired  to  leave  the  car;  that  upon  the  ar- 
rival of  the  car  at  said  point  the  servants  of  the  de- 
fendant failed  to  stop  said  car  but  ordered  and  directed 
the  plaintiff  to  alight  therefrom,  while  said  car  was 
moving  at  a  rate  of  speed  so  great  as  to  render  com- 
pliance with  such  order  and  direction,  hazardous  and 
dangerous  to  her  safety,  as  defendant  well  knew,  but 
which  rate  of  speed,  hazard  and  danger,  were  not 
known  or  apparent  to  the  plaintiff,  and  by  the  exercise 
of  ordinary  care  could  not  have  been  known  to  her ;  that 
she  complied  with  said  order  and  was  thrown  from 
the  car,  and  injured.  The  seventh  count  is  similar  to 
the  sixth  except  that  it  is  therein  averred  that  the 
speed  of  the  car  was  slackened  and  that  the  defendant 
then  ordered  and  directed  the  plaintiff  to  alight  there- 
from while  it  was  still  moving  at  the  rate  of  speed  de- 
scribed in  the  sixth  count. 

Appellee  testified  upon  the  trial  that  she  was  sixty- 
six  years  of  age  and  had  lived  in  Quincy  forty  years ; 
that  on  April  14, 1904,  she  boarded  a  north-bound  car  at 
Eighth  and  Adams  streets  and  at  Eighth  street  switch 
paid  her  fare,  saying  to  the  conductor,  **You  let  me 
off  on  Sixth  and  Main  streets;"  that  at  Eighth  and 
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Main  streets  one  Mrs.  Kerker  said  to  tlie  conductor, 
**Yon  let  Mrs.  Spilker  off  on  Sixth  street  ;'*  that  the 
car  then  went  west;  that  witness  was  sitting  on  the 
south  side  of  the  car  in  the  hind  end;  that  when  Sixth 
street  was  reached  the  conductor  came  to  her  and  said, 
**You  must  get  off  here;  this  is  Sixth  street;  this  is 
the  place  where  you  must  get  off  the  car;'^  that  the 
car  was  then  in  motion;  that  after  the  conductor  had 
spoken  to  her  witness  stood  up  and  the  conductor  took 
her  by  the  arm  and  led  her  to  the  steps ;  that  when  she 
got  onto  the  step  the  conductor  let  her  loose  and  she 
knew  nothing  more;  that  the  car  was  in  motion  when 
the  conductor  let  loose  of  her;  that  she  wanted  to  go 
further  with  one  limb,  and  with  the  left  hand  was  feel- 
ing around  the  car;  that  she  wanted  to  hold  herself  but 
could  not  and  the  car  pushed  her  over;  that  she  fell  in 
the  street  and  knew  nothing  more;  that  her  left  hip 
was  the  first  part  of  her  body  to  touch  the  street;  that 
she  put  her  foot  down  towards  the  street  but  did  not 
know  whether  it  touched  the  street  or  not. 

White,  an  apprentice  motomeer  who  was  operating 
the  car  at  the  time  of  the  accident,  testified  that  as  the 
car  approached  the  crossing  at  Sixth  street,  he  re- 
ceived a  signal  by  bell  from  the  conductor  to  stop  the 
car;  that  he  threw  off  the  power  and  set  the  brake; 
that  the  speed  of  the  car  gradually  slackened  until  it 
stopped;  that  after  slackening  the  speed  the  power 
was  not  again  applied  before  the  car  stopped  and  that 
the  car  was  not  again  started  until  after  he  saw  plaint- 
iff upon  the  pavement.  Stout,  the  regular  motomeer 
who  was  upon  the  car  instructing  White,  corroborates 
the  testimony  of  White.  Felsing,  a  passenger,  testi- 
fied to  the  same  effect.  He  further  testified  that  he 
was  standing  upon  the  platform  of  the  car  facing  the 
conductor ;  that  he  heard  the  conductor  call  out  either 
'^wait*'  or  '*here,  lady;''  that  he  turned  around  and 
saw  the  plaintiff  with  her  foot  upon  the  first  step  of  the 
car  and  her  hands  on  one  of  the  rails  of  the  car;  that 
the  arm  of  the  conductor  was  extended  like  he  was  try- 
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ing  to  hold  her;  that  *'it  seemed  like  he  had  hold  of  the 
lady's  clothes,  shawl  seemed  to  flap  in  the  air/'  and 
that  she  then  either  stepped  or  fell  off;  that  he  did  not 
know  whether  the  conductor  touched  her  but  that  he 
saw  his  arm  extended;  that  he  did  ^*not  know  whether 
he  got  his  hand  on  any  garment  that  she  was  wearing ; ' ' 
that  he  saw  *' something  fly  up  on  her  like  a  shawl;*' 
that  the  car  moved  three  or  four  feet  after  she  fell.  He 
further  testified  that  he  did  not  hear  the  conductor  say 
to  plaintiff,  ''This  is  Sixth  street.  This  is  the  place 
where  you  must  or  have  to  get  off,''  nor  did  he  see  the 
conductor  go  into  the  car  at  Sixth  street  and  take  the 
plaintiff  by  the  arm  or  shoulder  and  lead  her  out  of  the 
door  and  over  the  platform  and  on  to  the  step  of  the 
car.  Nellie  Nebe,  also  a  passenger,  testified  that  when 
the  signal  was  given  the  car  gradually  slowed  up  and 
stopped;  that  there  was  no  jerk;  that  she  saw  appellee 
when  she  got  up  and  started  out  of  the  car;  that  the 
conductor  was  not  in  the  car  at  the  time  and  did  not 
go  into  the  car  and  take  hold  of  appellee  or  tell  her 
that  was  the  place  for  her  to  get  off;  that  appellee 
went  to  the  door  alone,  after  which  the  witness  did  not 
see  her  until  she  had  fallen.  Bailey,  the  conductor, 
testified  that  as  the  car  approached  the  crossing  he 
was  pn  the  platform  of  the  car.  He  denied  that  he 
ordered  appellee  to  get  off  or  told  her  that  that  was 
the  place  for  her  to  get  off,  or  that  he  took  hold  of  her 
arm  and  led  her  to  the  door  and  out  upon  the  platform 
to  the  steps.  He  stated  that  when  he  called  out  the 
name  of  the  street,  he  saw  her  leave  her  seat  in  the  ear 
and  start  for  the  door ;  that  she  hesitated  for  a  moment 
and  then  moved  over  as  though  she  was  going  to  get 
off;  that  he  called  to  her  to  wait  until  the  car  had 
stopped,  but  she  immediately  stepped  off;  that  just  as 
she  did  so,  he  tried  to  get  hold  of  her  and  that  he  got 
hold  of  her  shawl  but  did  not  succeed  in  stopping  her; 
that  he  let  loose  of  the  shawl  and  she  stepped  down  on 
the  step  and  started  to  step  from  there  to  the  ground 
and  fell;  that  at  the  time  the  car  was  running  very 
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slowly,  and  stopped  when  it  had  passed  her  four  or  five 
feet. 

The  witnesses  Byerly  and  Sledding,  who  saw  the  ac- 
cident from  the  sidewalk,  corroborate  Bailey,  the  con- 
ductor, in  some  particulars.  They  both  testify  that 
they  saw  appellee  on  or  come  on  the  platform,  saw  her 
go  to  step  and  saw  the  conductor  reach  to  get  hold  of 
her  and  miss  his  hold;  and  Sledding  testifies  that  he 
saw  some  garment  .fly  loose  from  her  shoulder.  He 
also  heard  some  one  on  the  car  call  out,  *^Hold,  there." 

That  appellee  got  off  the  car  while  the  same  was  in 
motion  does  not  admit  of  doubt  under  the  evidence. 
Whether  or  not  she  did  so  by  the  direction  and  with 
the  assistance  of  the  conductor  is  the  crucial  question 
in  the  case.  If  appellee  *s  version  of  the  transaction  is 
true,  no  argument  is  needed  to  establish  her  right  of 
recovery.  The  attitude  of  appellant  on  this  appeal  pre- 
cludes a  consideration  by  us  of  the  record,  for  the  pur- 
pose of  determining  whether  the  verdict  of  the  jury  is 
so  clearly  against  the  weight  of  the  evidence  as  to 
demand  a  reversal  of  the  judgment  and  a  remandment 
of  the  cause  for  another  trial.  We  are  only  at  liberty, 
within  the  scope  of  our  authority,  to  reverse  without 
remanding,  to  consider  whether  or  not,  under  the  evi- 
dence, a  recovery  by  appellee  can  be  permitted  to 
stand.    Borg  v.  C,  E.  I.  &  P.  Ry.  Co.,  162  Dl.  348. 

There  is  evidence,  in  corroboration  of  the  testimony 
of  appellee,  tending  to  show  that  the  conductor  was  in 
close  proximity  to  appellee  when  she  was  on  the  plat- 
form of  the  car  attempting  to  alight,  and  that  he  then 
had  hold  of  appellee.  Henry  Felsing  testified:  **When 
I  turned  around,  I  saw  the  conductor,  it  looked  as  if  he 
had  hold  of  plaintiff  somewhere  along  about  the  shoul- 
der. I  seen  the  conductor  have  hold  of  her,  looked  like 
he  extended  his  arm,  like  he  was  trying  to  hold  the 
lady.   It  seemed  like  he  had  hold  of  the  lady's  clothes." 

If  the  conductor  took  hold  of  appellee — a  woman 
sixty-six  years  of  age — ^before  she  alighted  from  the 
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car,  for  the  purpose  of  preventing  her  from  doing  so 
while  the  car  was  in  motion,  it  is  not  an  unreasonable 
inference  that  he  would  have  accomplished  his  purpose 
and  that  he  would  not  have  permitted  her  to  alight 
until  the  car  came  to  a  full  stop.  We  are  not  prepared 
to  say  that  the  evidence  so  clearly  excludes  the  hy- 
pothesis that  the  conductor  took  hold  of  appellee,  and 
that  he  did  so  for  the  purpose  of  enabling  her  to  alight 
from  the  car  while  it  was  still  in  motion,  as  to  justify 
us  in  holding  that  she  should  not  be  permitted  to  re- 
cover. 

Upon  the  record  as  presented  for  review  on  this 
appeal  the  judgment  will  be  affirmed. 

Affirmed. 


J.  E.  Dazey  y.  Eva  Mauzy  et  al. 

1.  Decbee — when  not  set  aside,  A  decree  fairly  sustained  by  the 
evidence  will  not  be  disturbed  on  review. 

Proceeding  to  impeach  decree  for  fraud.  Appeal  from  the  Cir- 
cuit Ck)urt  of  Shelby  county;  the  Hon.  Willliam  M.  Farmer,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1906.  AfJrmed. 
Opinion  filed  November  27,  1906. 

E.  M.  Peadbo,  for  appellant. 
Geobgb  B.  Rhoads,  for  appellees. 

Mr.  PfiEsmiNG  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

This  case  was  before  this  court  at  the  November 
term,  1903,  upon  an  appeal  from  a  hearing  had  upon  a 
demurrer  to  the  bill  of  Eva  Mauzy  et  al.,  minors,  v.  J. 
E.  Dazey.  A  statement  of  the  law  as  held  applicable 
to  the  averments  in  the  bill  appears  in  the  opinion 
filed  in  said  cause  in  114  111.  App.  652. 

In  that  opinion  we  held  that  the  allegations  in  the 
bill  were  sujBScient  to  entitle  the  complainants  therein 
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(appellees  here)  to  the  relief  prayed  and  reversed  the 
order  sustaining  a  demurrer  to  the  bill  and  remanded 
the  cause  to  the  Circuit  Court  of  Shelby  comity  for 
further  action  in  conformity  with  such  opinion.  Since 
that  time  the  cause  has  been  tried  in  such  Circuit  Court 
upon  the  evidence  and  a  decree  rendered  in  favor  of 
said  Eva  Mauzy  et  al.  and  against  J.  E.  Dazey  in  the 
sum  of  $248.83,  from  which  decree  Dazey  has  appealed. 

The  record  shows  the  situation  in  this  case  to  be 
substantially  as  follows :  Thomas  Banks  died  in  Sep- 
tember, 1901,  owning  one  hundred  and  sixty  acres  of 
land.  He  left  surviving  him  a  widow,  who  was  entitled 
to  both  dower  and  homestead  interests  in  said  lands, 
three  adult  daughters,  and  three  grandchildren,  ap- 
I)elleos  in  this  case.  Such  children  and  grandchildren 
inherited  from  said  Thomas  Banks,  deceased,  as  fol- 
lows :  Each  of  said  adult  daughters  the  undivided  one- 
fourth  subject  to  the  said  dower  and  homestead  rights, 
and  appellees  the  undivided  one-fourth  interest,  also 
subject  to  such  homestead  and  dower  rights. 

After  the  death  of  Thomas  Banks,  the  adult  daugh- 
ters conveyed  their  interests  in  said  premises  to  said 
Dazey  and  one  J.  W.  Askins,  and  appellant  thereby  be- 
came a  tenant  in  common  with  appellees  in  said  land. 
A  partition  suit  was  instituted  in  the  Circuit  Court  of 
Shelby  county,  setting  up  the  interests  of  the  said  pur- 
chasers, the  widow  and  appellees.  The  premises  were 
found  to  be  indivisable  and  were  appraised.  The 
widow  consented  to  a  sale  of  her  homestead  and  dower 
rights  and  agreed  to  take  the  then  value  of  such  rights 
in  cash.  The  land  was  sold  by  the  master  in  chancery 
for  the  sum  of  $13,750.  After  the  sale,  but  before  the 
cash  value  of  the  widow's  said  rights  had  been  fixed 
or  determined  and  before  any  decree  for  distribution 
had  been  made,  appellant  bought  from  said  widow  her 
full  rights  in  said  farm  for  the  sum  of  $1,228,  and  took 
from  her  a  recei})t  in  which  the  amount  she  received 
was  left  blank,  which  blank  was  not  filled  until  later, 
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when  it  became  necessary  to  fill  it  in  order  to  draw  the 
funds  then  in  the  hands  of  the  master  in  chancery. 

The  receipt  from  the  widow  was  made  on  the  twenty- 
sixth  day  of  April,  1902,  the  report  of  sale  was  filed 
three  days  later,  and  the  testimony  taken  on  the  third 
day  of  June  following,  upon  which  the  cash  value  of 
the  widow's  dower  and  homestead  rights  was  fixed  at 
$2,221.38,  and  upon  that  basis  the  amount  going  to 
appellees  was  then  determined-  Upon  such  hearing  be- 
fore the  master  in  chancery,  when  the  then  cash  value 
of  the  widow's  homestead  and  dower  rights  was  fixed, 
appellant  was  the  only  witness  who  gave  testimony  as 
to  the  widow's  age,  etc.,  in  order  to  determine  the  value 
of  such  rights  of  which  he  was  at  that  time  the  owner 
and  for  which  he  had  paid  only  $1,228.  He,  by  his  testi- 
mony, induced  the  fixing  of  the  value  of  the  rights  of 
the  widow  at  $2,221.30,  but  did  not  disclose  to  the  mas- 
ter in  chancery,  to  any  of  the  appellees,  their  father,  or 
to  any  one  for  them,  or  to  the  court,  the  fact  that  he 
owned  an  interest  in  the  common  fund,  the  value  of 
which  he  was  trying  to  swell  to  the  extent  of  nearly 
$1,000  and  thereby  obtain  an  order  for  distribution 
which  would  take  from  the  appellees  $248.34  more  than 
in  equity  he  was  entitled  to  have  them  contribute  to- 
ward the  discharge  of  the  said  homestead  and  dower 
rights. 

Appellant  remained  absolutely  silent  upon  a  matter 
which  his  relation  to  appellees  required  him  to  disclose, 
and  by  that  means  sought  to  have  the  court  take  from 
the  infant  heirs  a  sum  largely  in  excess  of  what  he  had 
in  fact  paid  upon  their  account  to  procure  the  said 
release. 

All  interests  had  been  sold  and  nothing  remained 
for  the  court  to  do  but  fix  the  cash  value  of  the  widow's 
interest  and  order  distribution.  Under  such  circum- 
stances to  allow  appellant  to  withhold  from  the  com- 
mon fund  any  sum  to  reimburse  himself  for  a  payment 
which  he  claimed,  but  had  not  made,  would  be  to  toler- 
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ate  a  fraud,  which  a  court  of  equity  should  condemn, 
but  never  excuse. 

The.  evidence  amply  sustains  the  decree  of  the  court 
below  and  the  decree  is  affirmed. 

Affirmed. 


John  Q.  Myers  et  al.  y«  Hiram  Henderson. 

1.  HoMKBTBAD  ESTATE — whot  do€M  not  authofige  entry  upon.  The 
fact  that  a  chattel  mortgage  has  been  given  by  a  householder  upon 
a  house  standing  upon  leased  ground  and  has  permitted  the  same 
to  be  sold  as  personal  property  upon  an  execution,  does  not  re- 
lease or  affect  the  homestead  right  and  Justify  a  trespass  thereon. 

Action  In  trespass.  Appeal  from  the  Circuit  Ck>urt  of  McLean 
county;  the  Hon.  Thomas  M.  Habbib,  Judge,  presiding.  Heard  In 
this  court  at  the  May  term,  1906.  Affirmed.  Opinion  filed  Novem- 
ber 27,  1906. 

Wbltt,  Stbbukg  ft  Whitmobe,  for  appellants. 
Stonb  ft  OoiiBVBB,  for  appellee. 

Mb.  PBEsmiNo  Justice  Bamsay  delivered  the  opinio;n 
of  the  court. 

Hiram  Henderson  sued  John  Q.  Myers  and  five 
others  (appellants),  in  trespass,  to  recover  damages 
resulting  from  an  alleged  unlawful  and  forcible  entry 
of  his  dwelling  house,  the  eviction  of  his  family  and 
the  removal  of  his  household  goods  therefrom.  Upon 
trial  in  the  Circuit  Court  a  jury  returned  a  verdict 
in  favor  of  Henderson  in  the  sum  of  $125,  upon  which 
the  court  rendered  judgment.  Myers  et  al.  have  ap- 
pealed. 

The  evidence  shows  that  Henderson,  the  appellee, 
leased  from  one  Henry  Seale,  on  the  first  day  of 
March,  1901,  a  small  tract  of  land  in  the  village  of 
Clarksville,    McLean    county,  for    a    period  of   five 
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years  from  that  date,  with  the  right  upon  the  part 
of  appellee  to  erect  buildings  thereon,  and  to  remove 
them  from  such  lot  at  the  end  of  his  term. 

Appellee  erected  a  house  and  store-room  upon  said 
lot,  in  which  he  resided  with  his  family,  consisting 
of  his  wife  and  children.  On  the  twenty-first  day. of 
October,  1905,  appellant,  John  Q.  Myers,  who  was  a 
constable,  together  with  the  other  appellants,  went 
upon  such  premises,  while  so  occupied  by  appellee  as 
his  homestead,  and  with  force  broke  into  his  said 
house,  carried  his  household  effects  out  into  the  street 
and  evicted  appellee  and  his  family  from  their  home. 

Appellants  sought  to  interpose  as  a  defense,  both 
by  filing  special  pleas,  to  which  the  court  sustained  a 
demurrer,  and  by  offering  to  give  evidence  thereof, 
to  which  the  court  sustained  an  objection,  in  sub- 
stance as  follows:  That  appellee  had  made  a  chattel 
mortgage  upon  said  dwelling  house  to  one  Hall  who 
had  signed  notes  with  appellee  running  to  said  Henry 
Seale,  from  whom  Henderson  had  leased  the  land, 
upon  which  the  building  was  situated;  that  appellee, 
against  whom  an  execution  had  been  issued  by  a  jus- 
tice of  the  peace,  had  scheduled  the  building  as  per- 
sonal property,  and  had  allowed  the  constable  to  pro- 
ceed to  a  sale  of  the  same  without  objection  and  had, 
after  the  sale  and  after  the  trespass  complained  of,  ac- 
cepted a  lease  of  the  land  on  which  the  building  stood 
and  had,  after  the  trespass,  received  from  the  justice 
of  the  peace  the  overplus  arising  from  the  sale  made 
by  the  constable,  in  excess  of  the  judgment  and  costs. 
Appellants  argue  with  great  vehemence  that  such 
acts  upon  the  part  of  appellee  in  effect  were  declara- 
tions that  said  property  was  personal  property  and 
amounted  to  an  estoppel  and  bar  appellee  from  set- 
ting up  and  claiming  a  homestead  in  the  house  and 
leasehold  estate. 

We  cannot,  however,  give  our  approval  to  such 
contention.    At  the  time  of  the  trespass  by  appellants 
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the  appellee  was  living  in  the  house  with  his  wife 
and  children  as  his  and  their  homestead.  Such  acts 
of  appellee  so  relied  upon  in  defense  cannot  and 
did  not  amount  to  a  waiver  or  release  of  the  home- 
stead right.  The  statute  of  our  state,  in  cases  where 
the  premises  are  not  abandoned,  provides  only  one 
way  in  which  the  head  of  a  family  can  release  such 
right  and  that  is  by  waiver  or  conveyance  in  writ- 
ing, subscribed  by  such  householder  and  his  wife, 
and  acknowledged  in  the  same  manner  as  convey- 
ances of  real  estate  are  required  to  be  acknowledged. 

The  fact  that  appellee  at  one  time  may  have 
thought  that  the  house  standing  upon  leased  land  was 
personal  property  and  so  treated  it,  cannot  be  al- 
lowed to  have  the  effect  of  releasing  a  homestead 
right,  which  the  statute  extends,  not  only  to  the 
householder,  but  to  his  wife,  and  in  certain  events  to 
his  children,  a  release  of  which  must  be  made  by  a 
formal  conveyance. 

To  allow  appellants'  claim  of  estoppel  to  defeat  the 
homestead  right  as  guaranteed  to  every  such  owner, 
his  wife  and  children,  would  be,  in  many  cases,  to 
wrong  persons  most  in  need  of  such  protection  and 
perhaps  persons  not  parties  to  or  in  any  way  con- 
nected with  the  acts  alleged  to  constitute  the  es- 
toppel. 

Appellants  did  not  claim  that  they  had  any  writ 
to  authorize  their  forcible  expulsion  of  appellee  and 
his  family  from  their  home,  but  acting  upon  the 
theory  that  appellee  was  estopped  from  claiming  a 
homestead  by  a  sale  of  the  property  as  personal 
property  previously  made,  by  sheer  force,  after  notice 
by  appellee  to  desist,  broke  open  his  house  and  set 
his  family  and  household  goods  upon  the  street.  This 
case  is  very  similar  to  the  case  of  Jasper  v.  Pumell, 
67  111.  358,  wherein  was  held  that:  *'When  a  man 
invades  the  rights  of  another  he  does  so  at  his  peril. 
He  cannot  escape  punishment  because  he  believes  he 
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is  right.     He  is  bound  to  know  the  law  and  action 
without  it  must  be  regarded  as  reckless.'' 

Appellants'  action  was  without  any  authority  in 
law  and  punitive  damages  were  not  improperly  al- 
lowed by  the  jury. 

The  instructions  as  a  series  stated  the  law  fairly 
toward  appellants  and  were  in  line  with  the  views  ex- 
pressed in  this  opinion. 

There  is  no  reversible  error  in  this  record  and  the 
judgment  is  affirmed. 

Affirmed. 


City  of  Garlinyille  y.  Gabriel  Laager. 

1.  Quantum  meruit — when  admission  of  evidence  with  respect 
to,  erroneous.  Where  the  work  for  which  recovery  1b  sought  was 
performed  under  written  contract  providing  for  payment  in  a  spe- 
cific way»  it  is  error  to  admit  evidence  with  respect  to  a  quantum 
meruit, 

2.  Instbuctions — when  will  not  he  reviewed.  Assignments  of 
error  upon  instructions  will  not  be  reviewed  where  all  of  such  as- 
signments have  not  been  abstracted. 

Action  of  assumpsit.  Appeal  from  the  County  Court  of  Macoupin 
county;  the  Hon.  John  B.  Vaughn,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1906.  Reversed  and  remanded.  Opinion 
filed  November  27,  1906. 

T.  L.  Cbowdeb,  City  Attorney,  and  A..  J.  Duggan,  for 
appellant. 

Edward  C.  Knotts,  for  appellee. 

Mb.  Presiding  Justice  Eamsay  delivered  the  opin- 
ion of  the  court. 

Gabriel  Laager  brought  suit  in  the  County  Court 
of  Macoupm  county  against  the  city  of  Carlinville 
for  labor  and  services  rendered  in  the  cutting  of 
about  3,400  feet  of  stone  into  curbing  to  be  used  upon 
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the  streets  of  the  city.  Laager  obtained  a  verdict 
for  the  balance  alleged  to  be  unpaid  of  $190.10.  Judg- 
ment was  rendered  upon  the  verdict  and  the  city  ap- 
pealed. 

The  work  in  dispute  wats  done  under  a  written  con- 
tract with  the  city,  and  appellee  claimed  upon  his 
part  that  he  had  substantially  and  in  good  faith  com- 
plied with  all  the  terms  of  the  contract;  that  the  city 
had  accepted  the  work  and  that  nothing  remained  to 
be  done  except  payment  upon  the  part  of  the  city. 
The  city  defended  upon  the  ground  that  the  work, 
not  paid  for,  had  not  been  done  according  to  the 
terms  of  the  agreement,  and  that  such  work  had  not 
been  accepted  by  it. 

Appellee,  by  the  terms  of  the  contract,  was  to  have 
ten  cents  per  running  foot  for  cutting  into  curbing 
part  of  a  large  quantity  of  stone  then  owned  by  the 
city  and  piled  upon  its  lot,  the  work  to  be  done  in 
the  best  and  most  workmanlike  manner;  no  im- 
proper material  to  be  used,  but  all  material  to  fully 
answer  a  sample ;  all  work  to  be  performed  under  the 
immediate  direction  of  the  street  committee  of  said 
city,  and  to  its  entire  satisfaction,  approval  and  ac- 
ceptance, and  all  labor  performed  to  be  subject  to  the 
inspection  and  approval  or  rejection  of  the  said  street 
committee. 

It  appears  from  the  evidence  that  the  city  had,  at 
the  time  the  contract  was  made,  a  large  amount  of 
stone  that  had  been  formerly  used  as  flagging  or 
pavement,  a  part  of  which  was  fit  for  use  as  curbing 
and  a  part  of  which  was  not  fit  for  that  use;  that  ap- 
pellee cut  from  said  stone  one  piece  which  he  ex- 
hibited to  the  members  of  the  city  council  as  a  sample 
'of  the  work  he  proposed  to  do  at  ten  cents  per  foot 
and  that  the  contract  in  question  was  entered  into  with 
reference  to  such  sample. 

After  the  making  of  such  contract  appellee  cut  the 
quantity  of  stone  agreed  upon  which  was  set  as  curb- 
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ing  by  one  Dietrich  (who  had  an  agreement  with  the 
city  to  set  such  stone),  of  which  the  city  by  action  of 
its  council  accepted  1,500  feet  and  paid  therefor  at 
the  contract  price  and  refused  to  pay  for  the  balance 
upon  the  ground  that  it  had  not  been  cut  according 
to  the  terms  of  the  agreement. 

We  think  a  fair  review  of  all  the  evidence  shows 
that  the  stone  rejected  was  not  cut  in  substantial  com- 
pliance with  the  terms  of  the  contract  and  did  not 
answer  the  sample  of  work  which  appellee  exhibited 
to  the  city  council  as  a  specimen  of  the  workmanship 
he  would  employ.  His  own  testimony  tends  strongly 
to  show  that  he  had  not  done  the  character  of  work 
that  he  engaged  to  do  and  that  he  didn't  care 
whether  or.  not  the  street  committee,  was  satisfied 
with  the  cutting.  The  evidence  upon  the  part  of  ap- 
pellant seems  to  show  conclusively  that  the  stone  re- 
jected was  unfit  for  curbing  and  not  cut  according  to 
sample.  Appellee  failed  to  show  a  substantial  com- 
pliance with  the  contract  and  his  right  of  recovery 
depends  wholly  upon  whether  he  established  an  ac- 
ceptance of  the  work  involved  upon  the  part  of  the 
city. 

Appellee's  claim  of  an  acceptance  is  based  upon  the 
fact  that  one  Dietrich,  who  had  the  contract  with  the 
appellant  to  set  the  stone  in  the  curb  after  it  was  set 
and  dressed  by  appellee,  hauled  the  stone  away  from 
the  place  where  appellee  did  his  work  and  set  the 
same  in  the  streets  of  the  city.  The  evidence,  how- 
ever, fully  and  fairly  establishes  that  the  work  was 
never  satisfactory  to  the  said  street  committee  and 
that  it  never  had  their  approval  or  acceptance,  as  such 
contract  by  its  terms  expressly  provided. 

W,  H.  Behrens,  the  mayor  of  the  city,  testified  that 
he  told  Dietrich,  while  the  work  was  in  progress, 
that  the  stone  did  not  come  up  to  the  sample  and  not 
to  haul  or  set  any  more,  and  that  he  said  to  appel- 
lee not  to  cut  any  more  unless  he  could  make  it  like 
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the  sample,  to  which  appellee  replied  that  he  had  a 
contract   with    the    city    and   was    *  Agoing   to    cut." 
George  Q.  Gordy,  one  of  the  aldermen  of  the  city, 
and  a  member  of  the  street  committee,  testified  that 
so  far  as  he  knew  no  one  was  authorized  to  accept  the 
stone  sued  for  and  that  the  committee  never  directed 
any  one  to  haul  the  same.     George  C.  Schoenherr, 
also  an  alderman  and  a  member  of  the  street  commit- 
tee, testified  that  he  said  to  appellee  that  the  stone 
was    not    cut    according    to    the    sample    and    that 
stone  not  cut  according  to  the  sample  would  be  re- 
fused; that  he  and  the  mayor  notified  the  appellee 
in  like  manner  several  times  that  the  stone  would  be 
refused,  to  which  appellee  replied  that  he  was  doing 
the  best  he  could.    Schoenherr  also  testified  that  he 
directed  Dietrich  to  quit  hauling  such  stone  and  to 
haul    only  that  which  was    in  accordance  with    the 
sample.    This  evidence  was  in  the  main  undisputed  and 
tends  very  strongly  to  show  that  appellee  was  fully 
advised    that    the    work    he    was    doing    was    not 
up  to  the  requirements  of  the  contract  between  the 
parties  and  was  not  like  the  sample  that  he  had  fur- 
nished the  city  and  which  formed  the  basis  of  their 
agreement.    With  knowledge  brought  home  to  appel- 
lee that  the  stone  was  unfit  for  use  as  he  cut  it,  and 
that  stone  so  cut  would  not  be  accepted  by  the  city, 
the  act  of  Dietrich  in  hauling  it  away  would  not  be 
an  acceptance  upon  the  part  of  the  city  or  the  com- 
mittee on  streets,  unless  there  was  authority  shown 
upon  his  part   to  act   for  and  represent   the  city  in 
that  behalf,  which  we  think  is  not  made  to  appear. 
Upon  the  examination  of  appellee  in  chief  he  was 
permitted  by  the  court  to  state,  over  the  objection 
of  appellant,  what  it  was  reasonably  worth  to  cut  the 
stone  as  he  cut  it.    He  said  that  he  ought  to  have  had 
fifteen  cents  a  foot  instead  of  ten,  although  he  had 
previously  stated  that  he  was  to  do  the  work  at  ten 
cents  per  foot.     The  admission  of  this  evidence  was 
clearly    error    and    was    prejudicial    to    appellant's 
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cause.  Appellee  had  a  contract  with  the  city  to  do 
the  work  sued  for  and  whether  it  be  the  one  in  writ- 
ing, offered  by  appellant,  or  the  one  stated  by  appel- 
lee in  his  testimony  in  chief  that  *^he  was  to  cut 
3,500  feet  of  stone  for  the  city  for  which  he  was  to 
receive  ten  cents  per  foot,'*  the  price  per  foot  was 
fixed  and  determined  and  evidence  tending  to  change 
that  price  was  not  competent. 

We  refrain  from  a  discussion  of  the  assignment 
of  errors  relating  to  the  instructions  for  the  reason 
that  appellant  has  failed  to  abstract  all  the  instruc- 
tions. Eoodhouse  v.  Christian,  158  111.  137;  Belle- 
ville Pump  &  Skein  Works  v.  Bender,  69  HI.  App.  192. 

For  the  reasons  hereinbefore  given  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Modem  Woodmen  of  America  y.  Anna  M.  Conner  et  al. 

1.  Bill  of  ikterpleadeb — power  of  court  to  allow  aoUcitor's 
fees.  It  is  not  within  the  power  of  the  court  to  allow  to  the  com- 
plainant in  a  bill  of  interpleader  solicitor's  fees  for  the  preparation 
and  filing  of  such  bill,  etc. 

2.  Bill  of  intebpleadeb — power  of  court  to  allow  coats.  Where 
the  tender  made  by  the  bill  is  without  reservation  to  pay  the  en- 
tire sum,  the  court  will  direct  its  full  payment  into  court  and  order 
that  the  costs  be  taxed  in  favor  of  the  complainant  and  paid  in 
the  usual  way. 

Bill  of  interpleader.  Appeal  from  the  Circuit  Court  of  Ver- 
milion county;  the  Hon  Morton  W.  Thompson,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1906.  AfQrmed.  Opinion  filed 
November  27,  1906. 

DwYEB  &  DwYEB,  for  appellant;  Tbuman  Plantz, 
of  counsel. 

0.  M.  Jones  and  Abthub  E.  Hall,  for  appellee, 
Charles  F.  Conner. 
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Mr.  Peesidino  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

The  Modem  Woodmen  of  America,  a  fraternal  bene- 
ficiary society  organized  under  the  laws  of  the  state  of 
Illinois,  filed  its  bill  of  interpleader  in  the  Circuit  Court 
of  Vermillion  county  against  Anna  M.  Conner  and 
Charles  F.  Conner,  in  which  it  admitted  its  liability 
upon  a  benefit  certificate  for  the  sum  of  $2,000  payable 
upon  the  death  of  one  James  B.  Conner  and  stating  that 
the  fund  was  claimed  by  each,  Anna  M.  Conner,  wife, 
and  Charles  F.  Conner,  brother  of  the  deceased,  and  in 
the  prayer  of  the  petition  asked  that  said  wife  and 
brother  of  the  deceased  be  required  to  interplead  in 
said  cause,  and  that  upon  payment  of  said  sum  by  said 
petitioner  into  court,  it  be  discharged  from  all  further 
liability  and  that  it  be  permitted  to  retain  from  said 
sum  of  $2,000,  its  costs,  including  reasonable  solicitor's 
fees. 

A  hearing  was  had  and  the  prayer  of  the  petition 
granted  so  far  as  to  require  an  interpleader  between 
Anna  M.  and  Charles  F.  Conner,  but  the  court  refused 
to  allow  the  petitioner  any  solicitor's  fees  and  directed 
that  petitioner  pay  to  the  clerk  of  the  court  the  sum  of 
$2,000,  and  upon  payment  thereof  that  it  be  dismissed 
from  the  case  with  its  legal  costs  as  taxed  by  the  clerk. 
The  society  appealed. 

Two  questions  are  presented  by  this  record  for  our 
consideration:  First,  did  the  court  err  in  refusing  to 
allow  the  petitioner  its  reasonable  solicitor's  fees  for 
preparing  and  presenting  its  petition  for  interpleader! 
and  second,  did  the  court  err  in  not  allowing  petitioner 
to  retain  its  costs  instead  of  directing  the  clerk  to  pay 
such  costs  to  petitioner  as  taxed! 

Upon  the  first  proposition  we  hold  that  costs  are 
matters  purely  of  statutory  regulation  and  that  the 
courts  have  no  power  to  allow  or  adjudge  them  upon 
equitable  grounds  alone. 

In  the  case  of  Chapin  v.  Dake,  57  HI.  295,  the  Fifth 
National  Bank  of  Chicago  filed  ^  cross-bill  averring  its 
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readiness  to  pay  certain  drafts  to  the  lawful  owner,  but 
alleging  that  there  were  several  claimants  and  prayed 
that  said  parties  interplead  and  settle  the  ownership. 

The  trial  court  thereupon  allowed  such  bank  $100 
for  its  solictior's  fees;  this  the  Supreme  Court  said 
was  error;  that  said  bank  should  not  have  been  allowed 
solicitor's  fees,  but  only  its  costs. 

In  the  case  of  Wilson  v.  Clayburgh,  215  HI.  506,  the 
court  said:  **It  has  been  repeatedly  held  in  this  state 
that  nothing  can  be  allowed  and  taxed  as  costs  by  the 
clerk  or  the  court,  but  items  of  costs  designated  by 
statute  to  be  so  allowed  and  taxed.  The  only  exception 
to  this  rule  in  this  state  is  in  cases  brought  by  trustees 
for  the  construction  of  wills,  where  a  will  is  so  ambigu- 
ous as  to  make  it  necessary  to  go  into  a  court  of  chan- 
cery to  obtain  a  construction  thereof,  in  which  class  of 
cases  the  costs  of  the  litigation  must  be  borne  by  the 
estate. '* 

Upon  the  second  propositioli  it  will  suflSce  to  say  that 
the  bill  contained  the  following  allegations:  *'That  it 
(the  society)  now  holds  said  sum  of  $2,000  and  is  ready 
and  willing,  and  ever  has  been  since,  etc.,  to  make  pay- 
ment when  the  same  can  be  safely  done,  and  now  offers 
to  pay  the  same  into  court,  or  make  payment  of  same 
to  the  person  the  court  shall  direct  after  rights  of  ad- 
verse claimants  have  been  determined  by  decree  of 
court.''  The  bill  contains  no  averment  upon  this  sub- 
ject that  in  any  way  qualifies  this  offer  upon  the  part 
of  the  society  to  bring  into  court  the  full  amount  of 
$2,000  and  submit  such  entire  sum  to  the  court  for  its 
disposition. 

While  it  may  be  true,  as  contended  by  appellant,  that 
it  is  entitled  to  have  its  costs  ^*out  of  the  fund"  in  dis- 
pute, yet  the  cdurt  having  full  control  of  that  fund  can 
properly  order  its  payment  through  or  by  the  clerk  of 
the  court  who  is  the  proper  officer  to  tax  ^uch  costs. 

The  decree  was  right  and  is  affirmed. 

Affirmed. 
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Ernest  B,  Peyton,  Executor,  ?.  Carrie  B.  McLennan. 

1.  Sebvicbs — extent  of  right  of  member  of  household  to  recover 
for.  One  member  of  a  household  cannot  recover  for  services  ren- 
dered to  another  member  of  such  household  in  the  absence  of  an 
express  agreement 

2.  ExpBESS  CONTRACT — whcn  may  not  he  abandoned  and  recovery 
had  upon  quantum  meruit,  A  member  of  a  household  rendering 
senrices  to  another  member  of  such  household  under  an  express 
agreement  for  a  certain  sum  to  be  provided  for  at  the  death  of 
the  one  for  whom  such  services  are  rendered,  cannot,  in  the 
event  of  such  sum  not  being  provided  for,  abandon  the  express 
contract  and  recover  upon  a  quantum  meruit. 

Contested  claim  in  court  of  probate.  Error  to  the  Circuit  Court 
of  Tazewell  county;  the  Hon.  Thsodobb  N.  Obeen,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1906.  Reversed  and  remanded. 
Opinion  filed  November  27,  1906. 

William  A.  Potts,  for  plaintiff  in  error, 
W.  B.  CuBBAN,  for  defendant  in  error. 

Mb.  Pbesidino  Justice  Bamsay  delivered  the  opinion 
of  the  court. 

Carrie  E.  McLennan  presented  a  claim  for  the  sum 
of  $780  to  the  Comity  Court  of  Tazewell  county  against 
the  estate  of  Susan  Ledterman,  which  was  allowed ;  an 
appeal  was  prosecuted  to  the  Circuit  Court  of  said 
county,  where  the  cause  was  tried  before  a  jury  who 
returned  a  verdict  in  the  claimant's  favor  for  a  like 
sum,  upon  which  the  court  rendered  a  judgment  for 
$580,  after  crediting  $200  which  the  executor  had 
tendered  as  the  amount  due  to  the  claimant.  The  ex- 
ecutor has  brought  the  case  to  this  court  upon  a  writ  of 
error. 

The  evidence  shows  that,  in  May,  1880,  the  claimant, 
then  about  fifteen  years  old,  entered  the  home  of  her 
grandmother,  Susan  Ledterman,  under  an  arrange- 
ment made  by  her  mother  and  grandmother,  to  live 
with  the  latter  and  attend  school,  to  do  the  domestic 
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work  about  the  home  and  premises,  and  care  for  her 
grandmother,  and  receive  in  consideration  thereof  her 
board  and  clothing  and  the  sum  of  $200  to  be  left  as  a 
bequest  in  the  will  of  Mrs.  Ledterman. 

Prior  to  her  death  the  decedent  had  made  three 
wills :  The  first  was  made  not  long  after  claimant  en- 
tered her  home,  and  in  that  will  she  bequeathed  claim- 
ant $200.  On  the  sixteenth  day  of  March,  1893,  she 
made  a  second  will  and  by  its  terms  made  a  similar 
bequest  to  claimant.  On  the  twelfth  day  of  September. 
1899,  she  made  her  third  and  final  will,  and  while  re- 
voking her  former  wills  failed  to  make  any  provision 
at  all  for  the  payment  of  defendant,  in  error. 

The  claimant  contends  that  there  was  no  agreement 
as  to  the  amount  which  she  was  to  be  paid  in  the  form 
of  a  legacy,  but  we  are  fully  satisfied,  from  a  consid- 
eration of  all  the  evidence,  that  the  amount  which 
claimant  was  to  receive  for  her  services  was  fixed  at 
$200.  The  testimony  of  the  sisters  of  claimant  as  to 
what  passed  between  the  mother  and  grandmother  can 
warrant  no  conclusion  other  than  that  the  amount  of  " 
the  legacy  which  Carrie  was  to  receive  was  $200.  If 
their  testimony  left  any  doubt  at  all  upon  that  sub- 
ject, such  doubt  was  certainly  removed  by  the  testi- 
mony of  W.  B.  Cooney,  who  had  a  conversation  with 
Mrs.  Ledterman  concerning  the  making  of  her  will, 
in  which  conversation  she  stated  that  as  Carrie  had 
lived  with  her  and  worked  for  her  a  good  long  time 
she  wanted  to  leave  her  $200,  and  that  in  so  doing  she 
tvas  keeping  an  agreement  that  she  had  with  claimant. 

Claimant  entered  the  home  of  her  grandmother 
under  an  agreement,  plain  and  distinct  in  its  terms 
as  above  outlined.  She  remained  there  for  about  five 
years,  was  clothed  by  her  grandmother,  attended 
school  and  was  graduated  at  about  the  end  of  that 
period,  and  now  seeks  to  recover,  not  the  sum  of  $200, 
which  deceased  promised  to  will  her  and  failed  to 
do,  but  the  wages  which  she  claimed  to  be  due  her  upon 
the  quantum  meruit,  basing  her  claim  to  so  recover 
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upon  the  theory  that  since  the  decedent  failed  to  pro- 
xade  for  the  payment  of  the  $200  in  the  manner  desig- 
nated in  the  arrangement,  claimant  may,  notwithstand- 
ing the  terms  of  the  arrangement,  recover  what  her 
services  were  reasonably  worth. 

This  contention  cannot  be  maintained  nnder  the  law. 
When  claimant  entered  the  home  of  her  grandmother 
and  became  a  member  of  her  household,  she,  by  means 
of  that  condition,  barred  herself  from  recovering  any- 
thing for  any  services  she  might  render  thereunder,  ex- 
cept upon  an  express  agreement  by  decedent  to  pay; 
and  since  the  evidence  is  conclusive  to  the  effect  that 
there  was  an  express  agreement  upon  the  part  of  the 
decedent  to  pay  claimant  the  sum  of  $200,  there  can 
be  no  implied  contract  to  pay  some  other  or  different 
amount. 

Claimant,  in  her  contention  that  as  the  deceased 
failed  to  provide  for  the  promised  payment  in  the 
manner  designated,  she  can  recover  upon  the  quan- 
tum meruit,  cites  us  to  several  authorities  claimed  to 
be  in  support  of  that  proposition.  We  have  examined 
the  cases  referred  to  and  are  satisfied  that  none  of  the 
cases  cited  support  the  claim.  In  the  case  of  Colier  v. 
Rutledge,  136  N.  Y.  Ct.  of  Appeals,  621,  cited  by  de- 
fendant in  error,  there  was  no  agreement  as  to  what 
amount  should  be  left  by  will.  Nor  was  there  any 
agreement  proved  as  to  the  amount  which  should  be 
paid  in  the  case  of  Porter  v.  Dunn,  131  N.  T.  Ct.  of  Ap- 
peals (Sickles),  314. 

We  believe  that  in  every  case  cited  by  defendant  in 
error  there  was  an  absence  of  a  finding  as  to  the 
amount  which  the  testator  should  bequeath  to  the 
party  interested,  or  else  there  was  a  contract  involved 
relating  to  an  interest  in  real  estate  which  rendered 
the  contract  inoperative  as  against  the  Statute  of 
Frauds,  or  for  some  other  kindred  reason.  This  was 
the  case  in  Whetstine  v.  Wilson,  104  N.  C.  385,  and 
Hudson  V.  Hudson,  Admr.,  87  Ga.  678,  cited  by  claim- 
ant.   No  authority  cited  goes  to  the  extent  of  holding 
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that  because  the  manner  of  paying  the  amoimt  agreed 
upon  was  not  observed,  therefore  the  amount  itself 
could  be  increased  or  lessened,  and  a  recovery  had 
upon  some  basis  as  to  the  amount  other  than  that  ex- 
pressly stated  by  the  parties  to  the  agreement. 

Claimant  is  not  entitled  to  recover  upon  the  quantum 
meruit;  therefore  the  judgment  must  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Augusta  Tonng  et  al.  t.  Alice  Daridson. 

1.  Motion  fob  nkw  tsial — when  icithdrawal  of  counsel  not 
ground  for  granting.  The  withdrawal  of  counsel  upon  the  eve  of 
a  trial  is  not  ground  for  granting  a  new  trial  where  no  motion  for 
a  continuance  was  made  and  no  exception  of  any  kind  preserved. 

2.  Judgment — effect  of  entry  of,  in  name  of  deceased  party. 
It  is  error  to  enter  a  Judgment  in  the  name  of  a  deceased  party. 

Action  commenced  before  Justice  of  the  peace.  Appeal  from 
the  County  Court  of  Macoupin  county;  the  Hon.  Geobge  W.  Mubbat» 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1906.  Re- 
versed and  remanded.    Opinion  filed  November  27, 1906. 

Walkbb  &  Sbaboy,  for  appellants. 
JoHK  MoRAN,  for  appellee  and  pro  se. 

Mb.  PREsmiNQ  Justice  Bamsay  delivered  the  opin- 
ion of  the  court. 

Alice  Davidson,  in  her  lifetime,  brought  suit  against 
Louisa  Gunterberg  and  Augusta  Young,  before  a  jus- 
tice of  the  peace,  for  an  alleged  trespass  to  her  house- 
/hold  goods,  which  suit  was  taken  upon  appeal  to  the 
County  Court  of  said  county,  where  upon  a  trial  be- 
fore the  court  without  a  jury,  said  Davidson  recovered 
a  judgment  in  the  sum  of  $75.  Augusta  Young  and 
Louisa  Gunterberg  have  brought  the  case  to  this  court 
upon  appeal. 

VOL.  OXXIX  4S 
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No  part  of  the  evidence  heard  by  the  court  is  pre- 
served in  the  record  and  the  case  is  not  before  us  upon 
its  merits.  Appellants  made  a  motion  for  a  new  trial 
which  was  overruled  and  a  motion  in  arrest  of  judg- 
ment which  was  also  overruled,  to  which  action  of  the 
court  appellants  excepted.  Error  is  now  alleged  in  the 
overruling  of  each  of  said  motions  and  the  rendering 
of  judgment. 

Appellants  in  support  of  their  motion  for  a  new  trial 
filed  aflSdavits  in  which  they  set  up  in  substance  the 
following :  That  plaintiff  in  said  suit,  Alice  Davidson, 
had  died  on  the  sixth  day  of  May,  1905,  and  before  the 
judgment  was  rendered  (which  was  on  the  twenty- 
seventh  day  of  July,  1905);  that  on  the  day  set  for 
the  trial  of  said  cause,  April  27,  1905,  said  Augusta 
Young  was  prevented,  by  severe  storms,  from  reach- 
ing the  court  room;  that  prior  to  that  time  she  had 
employed  a  competent  attorney  to  represent  her  in 
said  trial ;  that  such  lawyer,  when  the  case  was  called 
for  trial,  withdrew  from  the  cause  and  left  appellants 
unrepresented  in  court  and  that  said  attorney  had 
failed  to  have  witnesses  subpoenaed  on  behalf  of  ap- 
pellants ;  that  by  reason  thereof  no  defense  was  made 
in  said  cause  upon  behalf  of  appellants  and  later,  on 
the  twenty-seventh  day  of  July,  1905,  judgment  was 
rendered  for  $75  as  hereinbefore  stated. 

There  was  no  merit  in  the  motion  of  appellants  for 
a  new  trial  and  such  motion  was  properly  overruled. 
From  the  record  it  appears  that  the  cause  came  on  for 
trial  in  regular  order  on  the  twenty-seventh  day  of 
April,  1905,  when  leave  was  given  to  A.  J.  Duggan, 
attorney  for  defendants  (appellants),  to  withdraw 
from  the  case  and  that  Louisa  Gunterberg,  one  of  ap- 
pellants, was  then  present,  an<J  that  by  agreement  the 
cause  was  submitted  to  the  court  for  trial  without  the 
intervention  of  a  jury,  and  that  the  court  after  having 
heard  all  the  evidence,  took  the  case  under  advisement. 
It  also  further  appears  from  the  record  that  no  motion 
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or  application  for  a  continuance  was  made  by  said 
Gnnterberg  at  the  time  of  said  trial. 

Under  such  circumstances  appellants  can  allege  no 
error  in  the  action  of  the  court  in  refusing  a  new  trial. 
The  action  of  the  attorney  in  withdrawing  from  the 
cause  and  leaving-  appellants  unrepresented  was  a 
matter  wholly  between  the  lawyer  and  his  client  and 
is  one  with  which  the  court  has  nothing  to  do,  espe- 
cially since  no  motion  for  continuance  was  made.  No 
action  was  had  by  the  court  to  which  any  exception  was 
saved  before  the  court  announced  its  holding  upon  the 
merits  of  the  case. 

There  was  error,  however,  in  the  refusal  of  the  court 
to  arrest  the  judgment.  Alice  Pavidson  was  shown  by 
the  affidavits  to  have  died  on  the  sixth  day  of  May, 
1905,  while  the  judgment  purports  to  have  been  en- 
tered in  her  name  on  the  twenty-seventh  day  of  July, 
following.  The  entry  of  judgment  in  the  name  of  a 
deceased  party  was  error.  It  was  necessary  to  suggest 
the  death  of  said  Davidson  and  to  have  an  adminis- 
trator appointed  and  enter  the  judgment  in  the  name  of 
such  administrator. 

The  fact  that  the  claim  of  said  Davidson  had  been 
assigned  to  her  attorney  prior  to  her  'death  and  before 
the  entry  of  the  judgment  would  not  authorize  the 
court  in  amending  the  record  so  that  the  proceedings 
could  stand  and  continue  in  the  name  of  the  deceased, 
for  the  use  of  such  attorney. 

The  judgment  is  reversed  and   the    cause    is    re- 
manded with  directions  to  the  court  to  proceed  in  said 
cause  in  conformity  with  the  views  herein  expressed. 
Eeversed  and  remanded  with  directions. 
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ABATEMENT. 


Jfisnomer— when  anestlon  of  cannot  be  raised,    p.  498. 
Parties — ^when  irregularity  in  adding  new,  not  ground  for  rerersaL 
p.  268. 

ACk^ORD  AND  SATISFACTION, 
BitabJUIir-^irhBt  does  not  p.  648, 

ACCOUNTINa 

Master  in  chancery— wben  reference  sliould  be  made  to  state  ao> 
count  p.  402, 

ACTIONS  AND  DEFENSEa 

Accord  and  satisfaction — ^what  does  not  establish,  p.  648. 

Breach  of  promise — ^instructions  in  action  for,  to  marry,  held  not 

prejudicial,  p.  131. 
Bill  of  interpZeoder— power  of  court  to  allow  costs,  p.  661, 

power  of  court  to  allow  solicitor's  fees.  p.  65L 

Carrier— when  burden  upon,  to  absolve  itself  from  liability  for 

damage  in  transitu,  p.  79. 
Contempt  proceeding — ^practice  to  be  followed  to  compel  obedience 

to  civil  orders,  p.  527. 
Contract— what  equivalent  to  forfeiture  of,  for  sale  of  land.  p.  128. 
Contribution — ^upon  what  right  of  stockholders  to  enforce,  rests. 

p.  319. 

what  not  res  judicata  of  right  to.  p.  819. 

when  cause  of  action  arises  with  respect  to  running  of  Statute 

of  Limitations.  p\  319. 
Covenant — ^when  equity  will  enforce,  contained  in  deed  poll.  p.  308. 
Ejection  from  train — ^what  does  not  establish  authority  to  make. 

p.  38. 

who  without  Implied  authority  to  make.  p.  88. 

Express  contract — ^when  may  not  be  abandoned  and  recovery  had 

upon  quantum  meruit,  p.  654. 
Failure  of  consideration — special  plea  essential  to  defense  of.  p.  45. 
Fire— wh&t  not  contributory  negligence  precluding  recovery  from 

railroad  company,  p.  23. 
Homestead— what  does  not  authorize  entry  upon.  p.  644. 
Injunction — does  not  lie  to  prevent  threatened  trespass,  p.  47L 

(6G1) 
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/n*ere«t— complainant  asking  relief  from  usury  required  to  pay. 
p.  403. 

Interpl0ader--when  proof  not  required  of  complainant  In  bill  of. 
p.  343. 

Judgment — ^when  dismissal  of  cause  does  not  affect,  previously  en- 
tered, p.  232. 

Landlord  and  tenant — ^what  does  not  affect  former's  right  to  re- 
cover penalty  for  non-delivery  of  possession,  p.  305. 

Lixibilit^ — effect  of  admission  of,  by  counsel,  p.  360. 

Ifalice— essential  to  cause  of  action  for  alleged  interference  with 
contract  rights,  p.  67. 

Measure  of  damages — for  wrongful  conversion,  p.  553. 

Mechanic's  lien — remedy  by,  cumulative,  p.  255. 

what  does  not  preclude  allowance  of  interest  upon.  p.  255. 

when  interest  allowable  upon.  p.  255. 

when  claim  for  lien  sufficient,  pp.  255,  261. 

Overflou) — ^what  does  not  preclude  right  to  recover  damages  arising 
from.  p.  348. 

Partnership — right  of  partner  to  attend  to  private  business,  p.  597. 

Quantum  meruit — ^when  admission  of  evidence  with  respect  to,  er- 
roneous, p.  647. 

Real  property— what  damages  to,  within  meaning  of  statute,    p.  179. 

Recognifiance — ^what  does  not  discharge,  p.  176. 

Release — ^when  form  of,  sufficient  p.  208. 

when  incompetent,  p.  396. 

when  question  of  sufficiency  of,  to  bar  action,  is  for  Jury. 

p.  396. 

Services — extent  of  right  of  member  of  household  to  recover  for. 
p.  654. 

Specific  performance — ^when  will  not  be  awarded,  notwithstanding 
the  right  thereto  is  established,  p.  308. 

Statute — ^who  cannot  complain  of  railroad  company's  violation  of. 
p.  38. 

Tender — what  legal  effect  of.  p.  338. 

when  good.  p.  337. 

TracJc  elevation — ^what  proper  to  be  considered  as  an  element  of 
damage  in  action  for  injury  by  reason  of.  p.  179. 

ADMINISTRATION  OP  ESTATES. 

Services — extent  of  right  of  member  of  household  to  recover  for. 
p.  654. 

AGENCY. 

Ejection  from  train — ^what  does  not  establish  authority  to  make. 

p.  38. 
who  without  implied  authority  to  make.    p.  88. 
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AMENDMENTS  AND  JEOFAILS. 

Declarationr^how  advantage  of  filing  of  additional  counta  to,  wlth-^ 

out  leave,  should  be  availed  of.  p.  188. 
Motion  for  new  trial — ^when  order  granting,  cannot  be  set  aside. 

p.  566. 
New  cause  of  abtionr—when  amendment  does  not  set  up.    p.  223. 

APPEALS  AND  ERRORS. 

AMtement — ^when   Irregularity  in   adding  new   parties  upon,  not 

ground  for  reversal,  p.  266. 
Admission  of  erroneous  evidence — when,  though  afterwards  stricken 

out,  ground  for  reversal,  p.  519. 
Afllrmance — ^when  order  of,  sufficiently  entitled,  p.  538. 

when  order  of  sufficiently  identified,  p.  533. 

Appellate  Court — right  to  review  evidence,  p.  375. 

what  will  not  consider  on  review,  p.  375. 

when  not  bound  by  opinion  of  Appellate  Court  of  another  dis- 
trict p.  375. 
Bill  of  exceptions — ^what  not  office  ot  p.  167. 
Briefs — effect  of  failure  to  file.  p.  173. 
Chancellor — ^when  findings  of  fact  by,  not  disturbed,  p.  476. 
Conduct  of  counsel — Improper  to  show  that  insurance  company  is 

defending,  p.  182. 
Constitutional  questions — ^waived  by  appealing  to  Appellate  Court. 

p.  386. 
Contempt  proceeding — ^in  what  name  appeal  may  be  perfected  in. 

p.  527. 
Declaration — ^when  cannot  be  complained  of.  p.  1. 
Diminution  of  record — ^when  suggestion  of,  must  be  made.  p.  841. 
Errors — ^when  will  not  reverse,  p.  179. 
Final  decree— what  is,  in  foreclosure  proceeding,  p.  561. 
what   is,    in   proceeding   instituted   by   bill    of    interpleader. 

p.  343. 
Final  judgment — effect  of  absence  of.  p.  401. 
when  Appellate  Court  can  enter,  upon  reversal,  in  action  at 

law.  p.  305. 
Incompetent  evidence — ^when  admission  of,  will  not  reverse,    p.  305. 

when  exclusion  of,  does  not  cure  error  in  admitting,  p.  119. 

Instructions — ^when  will  not  be  reviewed,  p.  647. 

Jury — effect  of  use  of,  in  another  case,  before  completion  of  trial. 

p.  436. 
Leading  questions-^how  objections  to,  should  be  made.  p.  109. 
Motion  for  new  tria^— effect  of  filing  written,  pp.  23,  73. 

how  should  be  shown  to  entitle  review,  p.  245. 

Newly  discovered  evidence— when  ground  for  new  trial,    p.  897. 

when  not  ground  for  new  trial,    p.  96. 

Peremptory  instructionr— when  giving  of,  proper,  p.  123. 
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Real  pfnoperfy-^AbMnce  of  erldence  of  amount  of  damages  In  dol- 
lars and  cents,  ground  for  reveisal.  p.  119. 

RetnandwietU — ^when  directions  given  upon,  abandoned,  p.  402. 

RcmarkM  of  eo«ft— what  essential  to  review  of.  p.  630. 

KeverBoJ  without  remandment—what  essential  to.  p.  636. 

Bhort  cause  calendar — when  trial  of  cause  upon,  will  not  rererse. 
p.  436. 

Btatutory  da«uii7«a— when  afflrmanoe  will  not  be  accompanied  by 
allowance  of.    pp.  283,  290. 

Verdict — gross  ezcessiveness  of,  ground  for  reversal,  p.  432. 

when  excessive,  p.  112. 

when  not  disturbed,  pp.  428,  498. 

when  not  excessive,  pp.  282,  611. 

when  not  set  aside,  pp.  146,  149. 

when  set  aside,  p.  8. 

—  when  set  aside  as  the  result  of  passion  or  prejudice,  p.  152. 

appellatb  courts. 

Opinion — ^when,  of  another  Appellate  Court,  does  not  bind.  p.  875. 
Review  evidence — right  of  Appellate  Court  to.  p.  375. 

APPELLATB  PRACTICE. 

Abatement — ^when  irregularity  in  adding  new  parties  upon,  not 
ground  for  reversal,  p.  266. 

Admission  of  erroneous  evidence— when,  thouc^  afterwards  stricken 
out,  ground  for  reversal,  p.  519. 

Affirmance — ^when  order  of,  sufficiently  entitled,    p.  633. 

when  order  of  sufficiently  identified,  p.  533. 

Appellate  Court — ^rlght  to  review  evidence,  p.  875. 

what  will  not  consider  on  review,  p.  375. 

when  not  bound  by  opinion  of  Appellate  Court  of  another  dis- 
trict p.  375. 

Bin  0/  exceptions — ^what  not  office  of.  p.  167. 

Briefs — effect  of  failure  to  file.  p.  173. 

CTianceHor—when  flndlngti  of  fact  by,  not  disturbed,  p.  476. 

Conduct  of  counsel — improper  to  show  that  insurance  company  is 
defending,  p.  182. 

Constitutional  questions — ^waived  by  appealing  to  Appellate  Court, 
p.  386. 

Contempt  proceeding—in  what  name  appeal  may  be  perfected  in. 
p.  527. 

Declaration — ^when  cannot  be  complained  of.  p.  L 

Diminution  of  record — ^when  suggestion  of,  must  be  made.  p.  341. 

Errors — ^when  will  not  reverse,  p.  179. 

Final  decree — ^what  is,  in  foreclosure  proceeding,    p.  561. 

what  is,  in  proceeding  instituted  by  bill  of  Interpleader,    p.  343. 
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Final  judgment — effect  of  absence  of.  p.  401. 

when  Appellate  Ck)urt  can  enter,  upon  reversal,  in  action  at 

law.  p.  305. 

Incompetent  evidence — ^when  admission  of,  will  not  reverse,  p.  305. 

when  exclusion  of,  does  not  cure  error  in  admitting,  p.  119. 

Instructions — ^when  will  not  be  reviewed,  p.  647. 

/ttflf— effect  of  use  of,  in  another  case,  before  completion  of  trial, 
p.  436. 

Leading  questions — ^how  obj^tions  to,  should  be  made.  p.  109. 

Motion  for  new  trial — effect  of  filing  written,  pp.  23,  73. 

how  should  be  shown  to  entitle  review,  p.  245. 

Newly  discovered  evidence — ^when  ground  for  new  triaL    p.  397. 

when  not  ground  for  new  trial,    p.  96. 

Peremptory  instruction — ^when  giving  of,  proper,  p.  123. 

Real  property — absence  of  evidence  of  amount  of  damages  in  dol- 
lars and  cents,  ground  for  reversal,    p.  119. 

Remandment — ^when  directions  given  upon,  abandoned,  p.  402, 

Remarks  of  cot*rf— what  essential  to  review  of.  p.  630.  ' 

Reversal  toithout  remandment — ^what  essential  to.  p.  636. 

Short  cause  calendar — ^when  trial  of  cause  upon,  will  not  reverse, 
p.  436. 

Statutory  damages — when  a£9rmance  will  not  be  accompanied  by 
allowance  of.    pp.  2S3,  290. 

Verdict — gross  excessiveness  of,  ground  for  reversal,  p.  432» 

when  excessive,  p.  112.  ' 

when  not  disturbed,  pp.  428,  498. 

when  not  excessive,  pp.  282,  511. 

when  not  set  aside,  pp.  146,  149. 

when  set  aside,  p.  8.  ^ 

when  set  aside  as  the  result  of  passion  or  prejudice,  p.  152. 

ARBITRATION. 
Award— eflect  of  setting  aside,  upon  question  of  waiver,    p.  267. 

ARGUM^TS  OP  COUNSEL. 
Latitude— whsX  allowed,  p.  498. 

ASSAULT  AND  BATTERY. 

Ejection  from^  frai«r— what  does  not  establish  authority  to  make. 

p.  38. 
who  without  implied  authority  to  make.    p.  38. 

ATTORNEY  AND  CLIENT. 

Attorney's  fees — ^when  evidence  as  to  usual  and  customary.  Incom- 
petent, p.  330. 
Bill  of  interpleader—power  of  court  to  allow  solicitor's  fees.  p.  651. 
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BILLS  AND  NOTES. 

Forgery— what  competent  to  establish  that  note  1&  p.  96. 
lndor9emefU — ^when  new  consideration  required  to  support    p.  421. 
yegotiaf^le  iiutrument-^tie  to,  passed  by  delivery,    p.  437. 

BILLS  OF  EXOEPTIONa 

Function — what  not  p.  1«7. 

Motion  for  new  trial— how  should  be  shown  to  entitle  review,    p.  245. 

BILLS  OF  EXCHANGE. 
f*or(;ery— what  competent  to  establish  that  note  Is.    p.  96. 

BILLS  OF  INTERPLEADER. 

ro«l«— power  of  court  to  allow,  p.  651. 

Final  decree—what  is,  in  proceeding  instituted  by  bill  of  inter- 
pleader,   p.  843. 

interpleader — ^when  it  does  not  appear  that  complainant's  action 
brought  about  conflict  of  claims,    p.  343. 

--^  when  proof  not  required  of  complainant  in  bill  of.  p.  343. 

Bolicitor't  fee*— power  of  court  to  allow,  p.  65L 

BONDS. 

Aecoi^ntoance— how  construed,    p.  177. 
—  what  does  not  discharge,  p.  176. 

BUILDING  AND  LOAN  ASSOCIATIONS. 
See  Homestead  Loak  Associations. 

CALENDARS. 

Yearly  general  caU — right  of  attorneys  to  rely  upon  correctness  of. 
p.  570. 

CHANCERY. 

Bill  of  interpleader— power  of  court  to  allow  costs,  p.  661. 

power  of  court  to  allow  solicitor's  fees.  p.  651. 

C^anceKor— when  findings  of  fact  by,  not  disturbed,    p.  476. 

Commissioner  of  public  works— ^when  injunction  does  not  lie  against, 
p.  471. 

Contempt  proceeding— in  what  name  appeal  may  be  perfected  in. 
p.  527. 

practice  to  be  followed  to  compel  obedience  to  civil  orders. 

p.  527. 

Contribution — ^upon  what  right  of  stockholders  to  enforce,  rests, 
p.  819. 

what  not  res  judicata  of  right  to.  p.  319. 

when  cause  of  action  arises  with  respect  to  running  of  Stat- 
ute of  Limitations,    p.  819. 
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Covenant — when  equity  will  enforce,  contained  In  deed  poll.  p.  308. 

Final  decree— what  does  not  preclude  right  to.  p.  168. 

what  is^  In  foreclosure  proceeding,  p.  561. 

what  Is,  In  proceeding  instituted  by  bill  of  interpleader,    p.  343. 

Injunction — does  not  lie  to  prevent  threatened  trespass,  p.  471. 

when  bill  properly  dismissed  upon  denial  of  application  for 

preliminary,  p.  471. 

Interest — complainant  asking  relief  from  usury  required  to  pay. 
p.  403. 

/nterpleader— when  it  does  not  appear  that  complainant's  action 
brought  about  conflict  of  claims,  p.  343. 

when  proof  not  required  of  complainant  in  bill  of.  p.  843. 

Judicial  sale — ^what  not  ground  for  setting  aside,  p.  193. 

Lecue — ^jurisdiction  of  equity  to  enforce  covenant  of.  p.  168. 

Mkister  in  chancery — ^when  reference  should  be  made  to  state  ac- 
count, p.  402. 

Mechani&s  lien — cross-bill  not  essential  to  affirmative  relief,    p.  266. 

what  pleading  seeking  enforcement  of,  should  set  up.  p.  267. 

Partition  Act — ^rlght  of  court  of  chancery  to  proceed  according  to. 
p.  193. 

Specific  performance — ^when  will  not  be  awarded,  notwithstanding  v 
the  right  thereto  is  established,  p.  308. 

Ultra  vires — ^when  estoppel  arises  to  preclude  defense  of.  p.  308. 

CHANGE  OP  VENUE. 

Corporation — right  of,  to  change  of  venue,  p.  173. 
Trial  of  right  of  property — change  of  venue  may  be  granted  in. 
p.  173. 

CITIES,  VILLAGES  AND  TOWNS. 

Commissioner  of  pudlic  toorks — when  injunction  does  not  He  against. 

p.  471. 
County  coHector^-when  mandamus  lies  against,  p.  533. 
Municipal  corporations — ^when  not  liable  for  negligence,  p.  139. 
Ordinance— what  not  sufficient  proof  of.  p.  432. 

what,  with  respect  to  streets,  invalid,  p.  471. 

when  will  not  be  regarded,  p.  471. 

Bidewalk—vrYien  municipality  not  liable  for  injury  resulting  from 

snow  and  ice  upon.  p.  239. 
Traction  company — extent  of  obligation  of,  to  repair  streets,  p.  451. 

COMMON  CARRIERS. 
Carrier— when  burden  upon,  to  absolve  Itself  ftrom  liability  for 

damage  in  transitu,  p.  79. 
Measure  of  damages — in  action  for  Injury  to  property  in  transitu. 
p.  79. 

CONDEMNATION. 
See  Eminent  Domain. 
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CONDUCT  OP  COUNSEL. 

Argument  of  covnttf^-latltiide  allowed  liL  p.  498. 

JfWtfrance  compony— Improper  to  show  that,  is  defending,  p.  182. 

CONSIDERATION. 

In^uflicient — when  promise  not  to  force  into  bankmptcy  is.  p.  421. 
Uevo  oon«i<ierotioM— when  required  to  support  indorsement  p.  421. 

CONSIGNOR  AND  CONSIGNEE. 

Carrier — ^when  burden  upon,  to  absolve  itself  from  liability  for  dam- 
age in  tranM%.    p.  79. 

Meaeure  of  damiage$ — ^in  action  for  injury  to  property  in  tnmHtu, 
p.  79. 

CONTEMPT& 

Appeal— in  what  name,  may  be  perfected,  p.  527. 

Practice— to  be  followed  to  compel  obedience  to  ciYil  orders,  p.  527. 

OONTINUANCEa 
D^ial— when  proper,  p.  436. 

CONTRACTS. 

Accident— what  is,  within  meaning  of  policy,    p.  868. 

Breach  of  promise — instructions  in  action  for,  to  marry,  held  not 

prejudicial,  p.  131. 
ConHderationr^when  promise  not  to  force  into  bankruptcy  insof- 

flcient  p.  421. 
Construction — ^by  whom  made.  p.  79. 

Covenant — ^when  equity  will  enforce,  contained  in  deed  poll.  p.  308. 
Evidence — ^when  not  incompetent  as  tending  to  vary  or  contradict 

contract  p.  542. 
Express  contract — when  may  not  be  abandoned  and  recovery  had 

upon  quantum  meruit,    p.  654. 
Iiea«e— Jurisdiction  of  equity  to  enforce  covenants  of.  p.  168. 
Malice — essential  to  cause  of  action  for  alleged  interference  with 

contract  rights,  p.  67. 
Measure  of  damages — ^for  wrongful  conversion,  p.  563. 
New  consideration — ^when  required  to  support  indorsement  p.  421. 
Partnership— right  of  partner  to  attend  to  private  business,  p.  597. 
Quantum  meruit— when  admission  of  evidence  with  respect  to,  er- 
roneous, p.  647. 
Recognizance — ^how  construed,  p.  177. 
Release— when  form  of,  sufficient  p.  208. 

Bale  of  Zand— what  equivalent  to  forfeiture  of  contract  for.  p.  128. 
Services — extent  of  right  of  member  of  household  to  recover  for. 

p.  654. 
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CONTRIBUTION. 

Res  judicata — ^what  not  as  to  right  to  contribution,    p  319. 
Btatute  of  Limitations — ^when  cause  of  action  arises,  p.  319. 
Btockholders — ^upon  what  right  of,  to  contribution,  rests,  p.  319. 

CONTRIBUTORY  NBGLIGENCH. 

Assumed  risk — ^when  doctrine  of,  applies;  when  not.  p.  581. 

when  question  as  to  eftect  of  promise  to  repair  for  Jury. 

p.  689. 
Cross  tracks — ^when  person  seeking  to,  guilty  of.    pp.  295,  620. 
Jurv — ^when  question  of  contributory  negligence  is  for.  p.  630. 
Look  and  listen — ^when  failure  to,  negligence,  p.  28. 
Matter  of  Jaw — ^what  not  contributory  negligence  as.    pp.  223,  575. 
Moving  trainr— what  does  not  Justify  trespasser  in  alighting  from. 

p.  38. 
Negligence  per  «e-*-what  not.  p.  156. 
Ordinary  care— what  constitutes,  in  times  of  extreme  peril,    p.  498. 

CONVEYANCES. 

Acknowledgment — effect  of  act  of  May  15,  1903.    p.  402. 

Covenant — ^when  equity  will  enforce,  contained  tn  deed  poll.  p.  808. 

CORAM  NOBIS. 

Error  of  /act— what  constitutes  setting  aside  of  vOrder  after  lapse 

of  term.  p.  570. 
Judgment — oCEect  of  entry  of,  in  name  of  deceased  party,  p.  657. 

CORPORATIONS. 

Bu-taws—haw  to  be  amended,  p.  402. 

Change  of  venue— right  of  corporation  to.  p.  178. 

ConM&K^ioftr— upon  what  right  of  stockholders  to  enforce,  rests, 
p.  319. 

— —  when  cause  of  action  arises  with  respect  to  running  of  Stat- 
ute of  Limitations,     p.  319. 

Municipal  corporations — ^when  not  liable  for  negligence,  p.  139. 

Banitary  district— yrhat  within  corporate  power  of.  p.  308. 

Ultra  vires— when  estoppel  arises  to  preclude  defense  of.  p.  808. 

COSTS. 
BiU  of  interpleader— power  of  court  to  allow  costs,  p.  651. 

COUNTY   COLLECTORS. 
Mandamus — ^when  lies  against  county  collector,  p.  533. 

COURTS. 
Error  of  /ocf— what  constitutes,  Justifying  setting  aside  of  order 
after  lapse  of  term.  p.  570. 
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Orders-— whea  court  loses  JorlBdlctlon  of,  notwithBtandlng  cases  not 
disposed  oL    p.  566. 

CRIMINAL  LAW. 

Contempt  proceeding — ^in  what  name  appeal  may  be  perfected  In. 

p.  527. 
practice  to  be  followed  to  compel  obedience  to  civil  orders. 

p.  527. 
Recognizance — ^how  construed,    p.  177. 
what  does  not  discbarge,  p.  176. 

CROPS. 
Taltte— when  testimony  as  to,  competent  p.  848. 

DAMAQBS. 

Measure  of  damagee — for  wrongful  conversion,  p.  553. 

In  action  for  Injury  to  property  in  transitu,    p.  79. 

Ifegligence — duty  of  person  Injured  to  minimise  damages,    p.  848. 

Real  property — absence  of  evidence  of  amount  of  damages  In  dol- 
lars and  cents,  ground  for  reversal,    p.  119. 

what  damages  to,  within  meaning  of  statute,    p.  179. 

Statutory  damages — ^when  affirmance  will  not  be  accompanied  by 
allowance  of.    pp.  283,  290. 

Trach  elevation — ^what  evidence  competent  as  tending  to  show  dam- 
age to  real  property  by  reason  of.    p.  179. 

what  proper  to  be  considered  as  an  element  of  damage  In  ac- 
tion for  injury  by  reason  ot    p.  179. 

DECLARATIONS. 

Additional  counts— how  advantage  of  filing  of,  without  leave,  should 

be  availed  of.    p.  188. 
Argumentative  allegations — ^when  cannot  be  complained  of.    p.  114. 
Cause  of  ocfionr— when  declaration  states,    p.  223. 
Compk»in^— when  cannot  be  made  that  declaration  is  defective. 

p.  1. 
Ifew  cause  ot  action — ^when  amendment  does  not  set  up.    p.  223. 
Nonperformance  of  decree — ^when  allegation  of,  sufficient    p.  86. 
Unnecessary  aUeijra^fiotw— effect  of.    p.  86. 

DEEDS. 
See  CoNvsTAiTcis. 

DISMISSALS. 
Jn/uncfion— when  bill  properly  dismissed  upon  denial  of  applica- 
tion for  preliminary,    p.  471. 
Trial  callr—when  dismissal  made  upon.    p.  570. 
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ELECTIONS. 
Bchool  directors— when  election  for,  to  be  held.    p.  65. 

EMINENT  DOMAIN. 

Attomev'8  fees — ^what  should  be  allowed  upon  dismissal  of  pe* 
tltlon  to  condemn  land.    p.  160. 

Real  property — what  damages  to,  within  meaning  of  statute,    p.  179. 

Trtick  elevation— what  evidence  competent  as  tending  to  show  dam- 
age to  real  property  by  reason  of.    p.  179. 

what  proper  to  be  considered  as  an  element  of  damage  In  ac- 
tion for  Injury  by  reason  of.    p.  179. 

EQUITY. 

See    CHAI70EBY. 

ERRORS  OP  FACT. 
See  Coram  Nobis. 

ESTOPPEL. 

CbnW^itfiofi— what  not  res  judicata  of  right  to.    p.  319. 

Decree — against  whom,  competent  as  evidence,    p.  86. 

Ifuurance — ^when  Insurance  company  estopped  from  denying  that 
death  resulted  from  accidental  means,    p.  360. 

Judgment — ^when  dismissal  of  cause  does  not  affect,  previously  en- 
tered,   p.  232. 

Lia&iUfy— effect  of  admission  of,  by  counsel,    p.  360. 

Res  judicata — when  decision  of  Supreme  Court  Is,  as  to  new  parties, 
p.  266. 

Suretp — ^judgment  against  principal  competent  evidence  against, 
p.  86. 

Ultra  vireg — ^when  estoppel  arises  to  preclude  defense  of.  p.  308. 

EVIDENCE. 

Admission — effect  of,  contained  In  pleading,    p.  533. 

Admission  of  erroneous  evidence — ^when,  though  afterwards 
stricken  out,  ground  for  reversal,    p.  519. 

Attorney's  fees — ^when  evidence  as  to  usual  and  customary,  incom- 
petent,   p.  330. 

Books  of  account — ^when  competent,    p.  402. 

Collateral  issue — ^when  evidence  Incompetent  as  Introducing,    p.  282. 

Contract — ^when  evidence  not  incompetent  as  tending  to  vary  or 
contradict  a.    p.  542. 

Coroner's  verdict — how  far  competent,    p.  630. 

Crops — ^when  testimony  as  to  value  of,  competent    p.  848. 

Cross-examination — ^what  not  proper  upon.    p.  63. 

when  restriction  of,  erroneous,    p.  329. 

Declarations — ^when  competent,  when  not.    p.  106. 
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Decree — against  whom,  competent  as  evidence,    p.  86. 
Delivery— what  conaidered  In  detennlning  question  ot    p.  46. 
Destruction  of  evidenoe— effect  of.    p.  290. 
Experiments — ^when  Incompetent    p.  589. 

Expert  iMtimony— particular  Instance  in  which  not  competent, 
p.  123. 

—  when  competent,    p.  12. 
when  not  competent    p.  123. 

Forgery — what  competent  to  establish  that  note  is.    p.  96* 

Eupotheticdl  question — ^when  proper,    p.  282. 

Impeachment — ^when  erldence  offered  for  purposes  of,  inadmissible, 
p.  897. 

Incompetent  evidence — ^when  admission  of,  will  not  reverse,    p.  305. 

when  exclusion  of,  does  not  cure  error  In  admitting,    p.  119. 

Interest — ^what  tends  to  establish  unreasonable  and  vexatious  delay 
of  payment    p.  548. 

Interpleader^— -when  proof  not  reaulred  of  complainant  In  bill  of. 
p.  348. 

Juror — ^not  competent  to  Impeach  his  own  verdict    p.  282. 

Leading  questions — ^how  objections  to,  should  be  made.    p.  109. 

LiaMJity— effect  of  admission  of  by  counsel,    p.  360. 

Medical  expert — ^what  evidence  by.  Incompetent    p.  589. 

Negligence— 'Whea  evidence  of  Incompetency  of  servants  Inadmissi- 
ble,   p.  63. 

Order  of  proof— power  of  Judge  with  respect  to.    p.  282. 

Ordinance— what  not  sufficient  proof  of.    p.  432. 

Ordinary  care— what  evidence  competent  upon  question  of.    p.  63. 

Oimeyvfcif^— when  sufficiently  established,    p.  498. 

Photograph — ^when  limitation  of  competency  of,  as  evidence  errone- 
ous,   p.  239. 

Physicdl  exhiMt — ^when  admission  of.  Improper,    p.  620. 

Quantum  meruit— when  admission  of  evidence  with  respect  to,  er- 
roneous,   p.  647. 

Release — ^when  incompetent    p.  896. 

Res  gestae — ^what  not  part  of.    pp.  67,  519. 

Sale — ^what  not  conclusive  evidence  of  fraudulent  character  of.    p.  82. 

Secondary  evidence— when  admission  of,  cannot  be  complained  of. 
p.  105. 

iGfurety— Judgment  against  principal  competent  evidence  against 
p.  86. 

Track  elevation — ^what  evidence  competent  as  tending  to  show  dam- 
age to  real  property  by  reason  of.    p.  179. 

—  what  proper  to  be  considered  as  an  element  of  damage  in  ac- 
tion for  injury  by  reason  of.    p.  179. 

.Widoto— when  competent  as  witness  for  deceased  husband's  estate: 
p.  96. 
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EXCEPTIONS. 

Bill  of  exceptionB — ^what  not  office  of.    p.  167. 
Motion  for  new  IriaJ— how  should  be  shown  to  entitle   review, 
p.  245. 

FEES  AND  SALARIES. 

Attomey^s  /ee«— -what  should  he  allowed  upon  dismissal  of  petition 
to  condemn  land.    p.  160. 

when  evidence  as  to  usual  and  customary*  incompetent    p.  330. 

Bill  of  interpleader — ^power  of  court  to  allow  solicitor's  fees.    p.  651. 

FINDINGS   OF  FACT. 

Chancellor — ^when  findings  of  fact  by,  not  disturbed,    p.  476, 

» 

FIRE  COMMUNICATED  BY  LOCOMOTIVE. 
ContriJmtory  negligence-^vrhat  not    p.  23. 

FIXTURES. 
See  Landlobd  and  Tenant. 

FORECLOSURE. 

Extension  of  time  of  payment — ^what  not  equivalent  to.    p.  561. 
Final  decree — ^what  is,  in  foreclosure  proceeding,    p.  561. 
/nferett— extent  of,  chargeable  against  one  who  assumes  mortgage 
debt.    p.  561. 

FORFEITURES. 
Contract — what  equivalent  to  forfeiture  of,  for  sale  of  land.    p.  128. 

FORGERY. 
Evidence— ^liAt  competent  to  establish  that  note  is  forgery,    p.  96. 

FRATERNAL  BENEFIT   SOCIETIEa 

Accident — what  is,  within  meaning  of  policy,    p.  366. 
Insurable  interest — ^what  confers,    p.  626. 

who  cannot  raise  question  of  lack  of.    p.  626. 

Insurance — ^when  insurance  company  estopped  from  denying  that 

death  resulted  from  accidental  means,    p.  360. 
Proofs  of  loss — what  waiver  of.    p.  104. 
Release — ^when  delivery  of  benefit  certificate  operates  as.    p.  208. 

when  form  of,  sufficient    p.  208. 

"iJidinp"— when  insured  is,  upon  public  conveyance  propelled  by 

steam,    p.  360. 

FRAUD. 
Sale — ^what  not  conclusive  evidence  of  fraudulent  character  of.  p.  82. 

^  Vou  CXXIX  43. 
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homestead. 

Entry—what  does  not  authorize,    p.  644. 

HOMESTEAD   LOAN   ASSOCIATIONS. 

Act  of  18P1— construed  with  respect  to  loaning  money,    p.  402. 

By-ktwa— how  to  be  amended,    p.  402. 

interest— complainant  asking  relief  from  usury  required  to  pay. 

p.  403. 
Uiury  Jaiot— when  homestead  loan  association  exempted  from  opei^ 

atlon  of.    p.  408. 

INJUNCTION. 

CommUsioner  of  public  worka — ^when  injunction  does  not  lie  against 
p.  471. 

DUmitsal  of  Mil— when  proper  upon  denial  of  application  for  pre- 
liminary injunction,    p.  471. 

Tre9pa$9 — ^injunction  does  not  lie  to  prevent  threatened,    p.  471. 

INJURIES  TO  REAL  PROPERTY. 

Dumage^^whBt  Is,  within  meaning  of  statute,    p.  179. 

Overflow — ^what  does  not  preclude  right  to  recover  damages  arising 
from.    p.  348. 

Real  properti^— absence  of  evidence  of  amount  of  damages  in  dol- 
lars and  cents,  ground  for  reversal,    p.  119. 

Track  elevation — ^what  evidence  competent  as  tending  to  show  dam-  > 

age  to  real  property  by  reason  of.    p.  179.  i 

what  proper  to  be  considered  as  an  element  of  damage  in  ac- 
tion for  injury  by  reason  of.    p.  179. 

INSTRUCTIONa 

Ar(7tfmentof<i7e— Instructions  must  not  be.    p.  63. 

Breach  of  promite— instructions  In  action  for,  to  marry,  held  not 
prejudicial,    p.  181. 

Credibility  of  iri^ne««es— when  instruction  as  to,  not  ground  for  re- 
versal,   p.  648. 

Due  core — ^how  instructions  should  define,    p.  58. 

Fellow-servant  rule — when  instruction  as  to,  erroneous,    p.  20. 

Ground  of  defense— when  instruction  ignoring,  erroneous,    p.  330. 

Hoto  considered,    p.  131. 

Ignoring  particular  matter— when  Instruction,  not  error,    p.  23. 

Look  and  listen — when  instruction  as  to,  erroneous,    p.  63. 

Negligence — ^when  Instruction  as  to,  erroneous,    p.  58. 

Peremptory  instruction— when  giving  of,  proper,    p.  123. 

Review— when  Appellate  Court  will  not    p.  647. 

Undue  prominence  to  particular  facts — ^instructions  must  not  give, 
p.  428. 
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INSURANCE. 

Accident — ^what  1b,  within  meaning  of  policy,    p.  336. 

Accident  insurance — when  blood  poisoning,  though  excepted,  within 

terms  of  policy,    p.  104. 
Declarations — ^when  competent,  when  not    p.  105. 
Estoppel — ^when  operates  to  preclude  insurer  from  urging  that  death 

resulted  from  accidental  means,    p.  360. 
Fraternal   benefit   certificate — ^when   delivery   of   benefit   certificate 

operates  as  a  release,    p.  208. 
Insurable  interest — ^what  confers,    p.  626. 

who  cannot  raise  question  of  lack  of.    p.  626. 

Proofs  of  loss — ^what  waiver  of.    p.  104. 

Release— when  form  of,  sufilcient.    p.  208. 

"Biding" — ^when  insured  Is,  upon  public  conveyance  propelled  by 

steam,    p.  360. 

« 

INTEREST. 

Homestead  loan  associationr— when  exempted  from  operation  of 
usury  laws.    p.  403. 

Mechanics  lien — ^what  does  not  preclude  allowance  of  interest  upon, 
p.  255. 

when  interest  allowable  upon.    p.  256. 

Mortgage  de&t--extent  of  interest  chargeable  against  one  who  as- 
sumes,    p.  561. 

Unreasonable  and  vexatious  delau — what  tends  to  establish,  p.  548. 

Usury — complainant  asking  relief  from,  required  to  pay  interest, 
p.  403. 

INTERPLEADER. 
See  Bills  of  Intebpleadxb. 

JUDGMENTS,  DECREES  AND  EXECUTIONS. 

Deceased  party — effect  of  entry  of  Judgment  in  name  of.    p.  657. 
Decree — against  whom,  competent  as  evidence,    p.  86. 

when  not  set  aside,    p.  641. 

Dismissal  of  cause — ^when  does  not  affect  Judgment,    p.  232. 
Error  of  fact — what  constitutes,  justifying  setting  aside  of  order 

after  lapse  of  term.    p.  570. 
Final  decree — ^what  does  not  preclude  right  to.    p.  168. 

what  is,  in  foreclosure  proceeding,    p.  561. 

—  what  is,  in  proceeding  instituted  by  bill  of  Interpleader,  p.  343. 

Final  judgment— eHect  of  absence  of.    p.  401. 

Judicial  sale — ^what  not  ground  for  setting  aside,    p.  193. 

Motion  for  new  trial — ^when  order  granting,  cannot  be  set  aside. 

p.  566. 
Orders — when  court  loses  jurisdiction  of,  notwithstanding  cases  not 

disposed  of.     p.  566. 
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Re9  judicata— whea  decision  of  Supreme  Court  ia,  as  to  new  parties. 

p.  266. 
Trial  oall— when  dismissal  made  upon.    p.  670« 

JURISDICTION. 
Error  of  fact— what  constitutes.  Justifying  setting  aside  of  order 

after  lapse  of  term.    p.  670. 
Lease — ^Jurisdiction  of  equity  to  enforce  covenants  of.    p.  168. 
Motion  for  new  trial — ^when  order  granting,  cannot  he  set  aside. 

p.  666. 

JURY  TRIALS. 
/«ror— not  competent  to  impeach  his  own  Terdlct    p.  282. 

what  statements  pertain  to  deliberations  within  jury  xvKmi. 

p.  282. 
Peremptory  challenge$ — number  of,  allowed  in  dTil  action,    p.  499. 
V9e  of  jury  in  another  otwe^^flect  of.    p.  436. 

LANDLORD    AND    TENANT. 
Equity—juTiadiction  of,  to  enforce  covenants  of  lease,    p.  168. 
Fixtures — what  not.    p.  424. 

Penalty — ^what  does  not  affect  landlord's  right  to  recover^  for  non- 
delivery of  possession,    p.  305. 
Tenancy — ^what  does  not  terminate,    p.  424. 

LIENS. 

Mechanic*8  Hefi^-cross-bill  not  essential  to  affirmative  relief,    p.  266. 

how  claim  for,  should  be  filed,    p.  261. 

remedy  by,  cumulative,    p.  255. 

what  does  not  preclude  allowance  of  interest  upon.    p.  255. 

what  pleading  seeking  enforcement  of,  should  set  up.    p.  267. 

when  claim  for,  enforced  by  suit,  brought  in  apt  time.    p.  266. 

when  claim  for,  filed  within  four  months  of  date  of  last  pay- 
ment within  meaning  of  act  of  1887.    p.  266. 

when  claim  f6r  lien  insufficient,    p.  267. 

when  claim  for  lien  not  insufficient  for  failure  to  Join  neces- 
sary party,     p.  266. 

when  claim  for  lien  sufficient    pp.  255»  26L 

when  Interest  allowable  upon.    p.  255. 

LIMITATIONS. 
See  Statttte  of  Lik itations. 

MANDAMUS. 
County  collector— when  mandamus  lies  against     p.  633. 

MARRIAGE. 
Breach  of  promise — instructions  in  action  for,  to  marry,  held  not 
prejudicial,    p.  131. 
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MASTEiR   AND    SERVANT. 

Assumed  risk — ^npon  what  doctrine  of,  predicated,    p.  12. 

-: —  what  does  not  preclude  operation  of  doctrine  of.    pp.  202,  247. 

what  Is.   p.  123. 

what  within  doctrine  of.    p.  73. 

when  doctrine  of,  applies;  when  not.    p.  581. 

when  doctrine  of,  does  not  apply,    p.  188. 

when  doctrine  of,  precludes  recovery,    p.  202. 

when  promise  of  master  does  not  relleye  servant  from  doc- 
trine of.    p.  123. 
when  Question  as  to  effect  of  promise  to  repair  for  Jury. 

p.  589. 
Contractor— duty  of,  towards  servants  of  another,  upon  the  same 

premises,  p.  630. 
Contributory  negligence — when  question  of,  for  Jury.    p.  630. 
Coroner's  verdict — how  far  competent,    p.  630. 
Declaration — ^when  proof  does  not  sustain  charge  of  negligence. 

p.  215. 
Experiments — ^when  incompetent,    p.  589. 
Felloto-servant  rule — when  instruction  as  to,  erroneous,    p.  20. 
Independent  contractor — when  doctrine  of,  does  not  apply,    p.  557. 
Machineru — duty  of  owner  with  respect  to.    p.  498. 
Master — ^when  liable  for  servant's  negligence,    p.  630. 
Medical  expert — ^what  evidence  by,  Incompetent    p.  589. 
Negligence — duty  of  person  Injured  to  minimize  damages,    p.  348. 

what  essential  to  recovery  because  of.    p.  325. 

when    evidence    of    Incompetency    of    servants    inadmissible. 

p.  63. 

when  master  guilty  of.  In  loading  car.    p.  212. 

New  cause  of  action — ^when  amendment  does  not  set  up.    p.  223. 
Ordinary  care — ^how  question  of,  determined,    p.  143. 

what  constitutes,  in  times  of  extreme  peril,    p.  498. 

Relation — ^what  does  not  destroy,    p.  1. 

Release — ^when  Incompetent,    p.  396. 

when  question  of  sufficiency  of,  to  bar  action,  is  for  Jury. 

p.  396. 
Res  gestae — ^what  not  part  of.    p.  519. 
Res  ipsa    loquitur — ^when  doctrine  of,  applies,    p.  557. 
Rules  and  regulations — duty  of  master  to  make.    p.  1. 
Safe  place  to  work — duty  of  master  to  furnish,    pp.  290,  416. 

when  master  not  obligated  to  furnish,    p.  247. 

Servant — ^how  question  as  to  knowledge  of  defective  condition  of 

machinery  to  be  determined,    p.  12. 
when  entitled   to  recover  for  injuries  sustained   in  obeying 

orders  of  foreman,  p.  196. 
when  entitled  to  recover  when  injured  while  obeying  orders 

of  superior,     p.  20. 
under  na    obligation  to  make  inspection,    p.  589. 
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BILLS  AND  NOTES. 

Forgery-^whAt  competent  to  establish  that  note  is.  p.  96. 
Indorsement — when  new  consideration  required  to  support    p.  421. 
2fegotiaJ>le  instrument — ^title  to,  passed  by  delirery.    p.  487. 

BILLS  OF  EXOEPTIONS. 

Function^-whBt  not  p.  167. 

Motion  for  new  Irio^— how  should  be  shown  to  entitle  review,    p.  245. 

BILLS  OF  EXCHANGE. 
Forgery— what  competent  to  establish  that  note  is.    p.  96. 

BILLS  OF  INTERPLEADER. 

Costs — power  of  court  to  allow,  p.  651. 

Final  decree— what  is,  in  proceeding  instituted  by  bill  of  inter- 
pleader,   p.  843. 

Interpleader — ^when  it  does  not  appear  that  complainant's  action 
brought  about  conflict  of  claims,    p.  343. 

when  proof  not  required  of  complainant  in  bill  of.  p.  343. 

BoUcitor's  fees — ^power  of  court  to  allow,  p.  651. 

BONDS. 

Recognizance — ^how  construed,    p.  177. 
^—  what  does  not  discharge,  p.  176. 

BUILDING  AND  LOAN  ASSOCIATIONS. 
See  Homestead  Loan  Associations. 

CALENDARS. 

Yearly  general  can— right  of  attorneys  to  rely  upon  correctness  of. 
p.  570. 

CHANCERY. 

Bill  of  interpleader— power  of  court  to  allow  costs,  p.  651. 

power  of  court  to  allow  solicitor's  fees.  p.  651. 

Chancellor— yrhen  findings  of  fact  by,  not  disturbed,    p.  476. 

Commissioner  of  public  works— when  injunction  does  not  lie  against 
p.  471. 

Contempt  proceeding— in  What  name  appeal  may  be  perfected  in. 
p.  527. 

practice  to  be  followed  to  compel  obedience  to  civil  orders. 

p.  527. 

Contribution — upon  what  right  of  stockholders  to  enforce,  rests, 
p.  819. 

what  not  res  judicata  of  right  to.  p.  819. 

when  cause  of  action  arises  with  respect  to  running  of  Stat- 
ute of  Limitations,    p.  319. 
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Covenant — when  equity  will  enforce,  contained  in  deed  poll.  p.  308. 

Final  decree — ^what  does  not  preclude  right  to.  p.  168. 

what  ls»  In  foreclosure  proceeding,  p.  561. 

what  Is,  In  proceeding  Instituted  by  bill  of  Interpleader,    p.  343. 

Injunction — does  not  He  to  prevent  threatened  trespass,  p.  471. 

when  bin  properly  dismissed  upon  denial  of  application  for 

preliminary,  p.  471. 

Interest — complainant  asking  relief  from  usury   required  to  pay. 
p.  403. 

Interpleader— ^when  it  does  not  appear  that  complainant's  action 
brought  about  conflict  of  clafms.  p.  343. 

when  proof  not  required  of  complainant  in  bill  of.  p.  843. 

Judicial  sale — ^what  not  ground  for  setting  aside,  p.  193. 

Lease — ^Jurisdiction  of  equity  to  enforce  covenant  of.  p.  168. 

Mkister  in  chancery — ^when  reference  should  be  made  to  state  ac- 
count, p.  402. 

Mechanics  lien — cross-bill  not  essential  to  affirmative  relief,    p.  266. 

what  pleading  seeking  enforcement  of,  should  set  up.  p.  267. 

Partition  Act — right  of  court  of  chancery  to  proceed  according  to. 
p.  193. 

Specific  performance — ^when  will  not  be  awarded,  notwithstanding  n 
the  right  thereto  is  established,  p.  308. 

Ultra  vires — ^when  estoppel  arises  to  preclude  defense  of.  p.  308. 

CHANGE  OP  VENUE. 

Corporation — ^right  of,  to  change  of  venue,  p.  173. 
Trial  of  right  of  property— change  of  venue  may  be  granted  in. 
p.  173. 

CITIES,  VILLAGES  AND  TOWNS. 

Commissioner  of  public  works — ^when  injunction  does  not  lie  against. 

p.  471. 
County  collector—when  m^indamus  lies  against,  p.  538. 
Municipal  corporations — ^when  not  liable  for  negligence,  p.  139. 
Ordinance — ^what  not  sufficient  proof  of.  p.  432. 

what,  with  respect  to  streets,  invalid,  p.  471. 

when  will  not  be  regarded,  p.  471. 

Sidewalk — ^when  municipality  not  liable  for  injury  resulting  from 

snow  and  ice  upon.  p.  239. 
Traction  company— ext&at  of  obligation  of,  to  repair  streets,  p.  451. 

COMMON  CARRIERS. 
Carrier— when  burden   upon,  to  absolve  Itself  from   liability   for 

damage  in  transitu,  p.  79. 
Measure  of  damages— in  action  for  injury  to  property  in  transitu. 
p.  79. 

CONDEMNATION. 
See  Emineitt  Domaih. 


680  Appellate  Coubts  of  Illinois. 

Fire — what  not  contributory  negligence  precluding  recovery  from 

railroad  company,    p.  23. 
Incompetency  of  servantt — ^when  eridenoe  of,  Inadmissible,    p.  63. 
Independent  contractor— when  doctrine  of,  does  not  apply,    p.  557. 
I/<c^n«ee— what  duty  railroad  company  owes  to.    p.  27. 
Loading  cor— when  master  guilty  of  negligence  in.  p.  212. 
Look  and  listen — when  instruction  as  to,  erroneona.    p.  63. 
Machinery — duty  of  owner  with  respect  to.    p.  498. 
Jtfcwter— duty  of,  to  make  rules  and  regulations,    p.  1. 

when  liable  for  servant's  negligence,    p.  630. 

Master  and  servant — what  does  not  destroy  relation  of.    p.  1, 

Medical  expert — what  evidence  by.  Incompetent    p.  589. 

Moving  train — ^what  does  not  justify  trespasser  in  alighting  from. 

p.  38. 
Municipal  corporations — ^when  not  liable  for  negligence,    p.  139. 
Ne%o  cause  of  action — ^when  amendment  does  not  set  up.    p.  223. 
Ordinary  care — ^how  question  of,  determined,    p.  143. 

what  constitutes,  in  times  of  extreme  peril,    p.  498. 

what  evidence  competent  upon  question  ot    p.  63. 

Overflow — ^what  does  not  preclude  right  to  recover  damages  arising 

from.     p.  348. 
Passenger  and  carrier — ^when  relation  of,  ceases,    p.  27. 

when  relation  of,  does  not  arise,    p.  38. 

when  relation  of,  does  not  exist    p.  27. 

Physical  exhibit — when  admission  of,  improper,    p.  620. 
Proximate  cause — ^what  not,  of  injury  complained  of.    p.  451. 
Railway  junction — when  railroad  company  under  no  obligation  to 

stop  its  trains  at.    p.  38. 
Recovery — ^what  essential  to,  because  of  negligence,    p.  325. 
Res  gestae — ^what  not  part  of.    p.  519. 
Res  ipsa  loquitur — ^when  doctrine  of,  applies,    p.  557. 
Ring  hell — when  failure  to,  or  sound  whistle,  not  negligence,    p.  519. 
Safe  place  to  work— duty  of  master  to  furnish,    pp.  290,  416. 

when  master  not  obligated  to  furnish,    p.  247. 

Servant — ^how  question  as  to  knowledge  of  defective  condition  of 

machinery  to  be  determined,    p.  12. 

under  no  obligation  to  make  inspection,    p.  589. 

when  entitled  to  recover  for  injuries  sustained  in  obeying 

orders  of  foreman,    p.  196. 
when  entitled  to  recover  when  injured  whUe  obeying  orders 

of  superior,    p.  20. 
Sidewalk — when  municipality  not  liable  for  injury  resulting  from 

snow  and  ice  upon.    p.  239. 
Statute — ^who  cannot  complain  of  railroad  company's  violation  of. 

p.  38. 
Traction  company — degree  of  care  required  of.    p.  511. 

extent  of  obligation  of,  to  repair  streets,    p.  451, 
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Traction  company—when  failure  to  ring  gong  does  not  establish  lia- 
bility against,    p.  63. 
Vice-principal — ^when  question  as  to  whether  employe  is,  for  Jury. 

p.  196. 
Warning — ^when  starting  of  street  car  without,  negligence,    p.  511. 

NEGOTIABLE  INSTRUMENTS. 

Forgerv — what  competent  to  establish  that  note  is.    p.  96. 
Jndoraement — ^when  new  consideration  required  to  support    p.  421. 
Title — ^passed  by  delivery,    p.  437. 

NOTARIES. 
Acknowledgment— eftect  of  act  of  May  15,  1903.    p.  402, 

ORDINANCES. 

Disregarded — ^when  ordinance  will  be.    p.  47L 
Proof — ^what  not  sufficient,     p.  432. . 
When  invalid,    p.  471. 

PARTIES. 

Abatement — ^when   irregularity  In  adding  new  parties   upon,   not 

ground  for  reversal,    p.  266. 
Mechani&s  lien — when  claim  for  lien  not  insufficient  for  failure  to 

Join  necessary  party,    p.  266. 
Bes  judicator— when  decision  of  Supreme  Court  is,  as  to  new  parties. 

p.  266. 

PARTITION. 

Partition  Ad — right  of  court  of  chancery  to  proceed  according  to. 
p.  193. 

PARTNERSHIP. 

Private  tmsineas — right  of  partner  to  attend  to.    p.  697. 

PASSENGER  AND   CARRIER. 

Ejection  from  froin— what  does     not  establish  authority  to  make, 
p.  38. 

who  without  implied  authority  to  make.    p.  38. 

Relation — ^when  ceases,    p.  27. 

when  does  not  arise,    p.  38. 

when  does  not  exist,    p.  27» 

PAYMENT. 

Extension  of  time — ^what  not  equivalent  to.    p.  561« 
Voluntary  payment — what  not'  p.  486. 
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penalties  and  forfeitures. 

Landlord  and  tenant— what  does  not  affect  former's  right  to  recover 
penalty  for  non-deliyery  of  poasession.    p.  305. 

PERSONAL  INJURIES. 

Anumed  HjJt— upon  what  doctrine  of,  predicated,    p.  12. 

what  does  not  preclude  operation  of  doctrine  of.    pp.  202,  247. 

what  is.    p,  123. 

what  within  doctrine  of.    p.  73. 

when  doctrine  of,  applies;  when  not    p.  68L 

when  doctrine  of,  does  not  apply,    p.  188. 

when  doctrine  of,  precludes  recovery,    p.  202. 

when  promise  of  master  does  not  relieve  servant  from  doc* 

trine  of.    p.  123. 
when  question  as  to  eifect  of  promise  to  repair  for  Jury. 

p.  589. 
Attractive  niii«once— what  not,  so  as  to  confer  cause  of  action  in 

favor  of  a  child,    p.  134. 
Controctor-Hluty  of,  towards  servants  of  another,  upon  the  same 

premises,    p.  680. 
Contributory  negligence — ^what  not,  as  a  matter  of  law.    pp.  223,  575. 

when  person  failing  to  look  and  listen  guilty  of.    p.  28. 

when  person  undertaking  to  cross  railroad  tracks  guilty  oC 

as  a  matter  of  law.    pp.  295,  620. 

when  question  of,  for  Jury.    p.  630. 

Coroner's  verdict — how  far  competent    p.  630. 

Crossing — ^ringing  of  bell  or  blowing  of  whistle  satisfies  statute. 

p.  58. 

train  need  not  be  stopped  to  enable  team  to  cross,    p.  59. 

when  absence  of  gates  not  material,    p.  620. 

Declarotton— when  proof  does  not  sustain  charge  of  negligence. 

p.  215. 

when  states  cause  of  action,    p.  223. 

Ejection  from  train — ^what  does  not  establish  authority  to  make. 

p.  38. 

who  without  implied  authority  to  make.    p.  88. 

Experiments — when  incompetent,    p.  589. 

Fellow^ervant  rule — ^when  instruction  as  to,  erroneous,    p.  20. 

Independent  contractor— when  doctrine  of,  does  not  apply,    p.  557. 

I/icen«ee— what  duty  railroad  company  owes  to.    p.  27. 

Look  and  listen — when  instructions  as  to,  erroneous,    p.  63. 

Machinery — duty  of  owner  with  respect  to.    p.  498. 

Master— duty  of,  to  make  rules  and  regulations,    p.  1. 

when  liable  for  servant's  negligence,    p.  630. 

Master  and  servant — what  does  not  destroy  relation  of.    p.  L 
Medical  expert — ^what  evidence  by,  incompetent,     p.  589. 
Mines  and  Miners  Act—to  what  provisions  of,  apply,    p.  386. 
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Moving  train^-what  does  not  Justify  treBpasser  in  alighting  from, 

p.  38. 
Municipal  corporations — ^when  not  liable  for  negligence,    p.  139. 
negligence — charge  of,  will  not  be  sustained  where  injury  could  not 

have  been  avoided  consistently  with  the  practical  operation  of 

the  road.    p.  296. 

—  duty  of  person  injured  to  minimise  damages,    p.  348. 
what  essential  to  recovery  because  of.    p.  326. 

when  evidence  of  incompetency  of  servants  inadmissible,    p.  63. 

when  failure  to  ring    bell  or  sound  whistle  not.    p.  519. 

when  instruction  as  to,  erroneous,    p.  58. 

—  when  master  guilty  of,  in  loading  car.    p.  212. 
Vegligence  per  $e — ^what  not.    p.  156. 

yew  cause  of  action — when  amendment  does  not  set  up.    p.  223. 
Ordinary  care — ^how  question  of,  determined,    p.  143. 

what  constitutes,  in  times  of  extreme  peril,    p.  498. 

what  evidence  competent  upon  question  of.    p.  63. 

Passenger  and  carrier— when  relation  of,  ceases,    p.  27. 

—  when  relation  of  does  not  arise,    p.  38. 

—  when  relation  of,  does  not  exist,    p.  27. 

Proximate  cause — what  not,  of  injury  complained  of.    p.  461. 

Physical  exhibit — when  admission  of,  improper,    p.  620. 

Railway  junction — ^when  railroad  company  under  no  obligation  to 

stop  its  trains  at    p.  38. 
Release — ^when  incompetent    p.  396. 
when  question  of  sufficiency  of,  to  bar  action,  is  for  Jury. 

p.  396. 
Res  gestae — ^what  not  part  of.    p.  519. 
Res  ipsa  loquitur— when  doctrine  of,  applies,    p.  557. 
Bafe  place  to  work — duty  of  master  to  furnish,    pp.  290,  416. 

when  master  not  obligated  to  furnish,    p.  247. 

/Servant — ^how  question  as  to  knowledge  of  defective  condition  of 

machinery  to  be  determined,    p.  12. 
under  no  obligation  to  make  inspection,    p.  589. 

—  when  entitled  to  recover  for  injuries  sustained  in  obeying 
orders  of  foreman,    p.  196. 

*—  when  entitled  to  recover  when  injured  while  obeying  orders 

of  superior,    p.  20. 
Sidewalk — ^when  municipality  not  liable  for  injury  resulting  from 

snow  and  ice  upon.    p.  239. 
Statute — ^who  cannot  complain  of  railroad  company's  violation  of. 

p.  38. 
Traction  company — degree  of  care  required  of.    p.  511. 

extent  of  obligation  of,  to  repair  streets,     p.  451. 

when  failure  to  ring  gong  does  not  establish  liability  against 

p.  62. 
Yice-principal— when  question  aa  to  whether  employe  is,  for  Jury. 

p.  196. 
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Warning— ^heu  starting  of  street  car  without,  negligence,    p.  511, 

PERSONAL  PROPERTY. 

Measure  of  damages-^or  wrongful  conversion,    p.  65S.  ' 
Negotiable  ifwtrumeni— title  to  passed  by  dellrenr.    p.  4S7. 
Bale — distinction  between  executed  and  executory,    p.  476. 

how  question  as  to  whether,  was  intended,  determined,    p.  476. 

what  not  conclusiTe  OYldence  of  fraudulent  character  of.    p.  82. 

PLEADING. 

Additional  plea#-^when  refusal  of  leave  to  file,  not  error,    p.  642. 

AdmiseUm — effect  of,  contained  in  pleading,     p.  633. 

Declaration— effect  of  unnecessary  allegations  of.    p.  86. 

when  allegation  that  decree  has  not  been  performed  is  suf- 
ficient   p.  86. 

when  argumentative  allegations  of,  cannot  be  complained  ot 

p.  114. 

when  cannot  be  complained  of.    p.  1, 

when  states  cause  of  action,    p.  223. 

Failure  of  conaideration — special  plea  essential  to  defense  of.    p.  45. 

Mechani&e  lien — cross-bill  not  essential  to  affirmative  relief,    p.  266. 

what  pleading  seeking  enforcement  of,  should  set  up.    p.  267, 

Mienomer — ^when  question  of  cannot  be  raised,    p.  498, 

^eio  cause  of  action — ^when  amendment  does  not  set  up,    p.  223. 

Puis  darrien  cantinuance—eOect  of  plea  of.    p,  642. 

PRACTICE, 

Abatement — when  irregularity   in  adding  new  parties  upon,  not 

ground  for  reversal,    p.  266. 
Additional  pleas — ^when  refusal  of  leave  to  file,  not  error,    p.  648. 
Admission  of  erroneous  evidence — when,  though  afterwards  stricken 

out,  ground  for  reversal,    p.  619. 
Affirmance — ^when  order  of,  sufflcently  entitled,    p.  68S. 

when  order  of,  sufficiently  identified,    p.  6S3. 

Arguments  of  counsel — latitude  allowed  in.    p.  498. 

Award — effect  of  setting  aside,  upon  question  of  waiver,  p.  267. 

Bill  of  exceptions — ^what  not  office  of.    p.  167. 

Briefs — effect  of  failure  to  file.    p.  173. 

C/tancenor— when  findings  of  fact  by,  not  disturbed,    p.  476. 

Change  of  venue — ^may  be  glinted  in  proceeding  to  try  rie^t  of 

property  had  under  act  of  April  9,  1876.    p.  173. 

right  of  corporation  to.  p.  173. 

Conduct  of  counsel — improper  to  show  that  insurance  company  is 

defending,  p.  182. 
Constitutional  questions — waived  by  appealing  to  Appellate  Court 
p.  386. 


Topical  Index.  685 


Contempt  proceedinff — in  what  name  appeal  may  be  perfected  in. 
p.  527. 

practice  to  be  followed  to  compel  obedience  to  dvil  orders. 

p.  527. 

Continuance — ^when  properly  denied,  p.  436. 

Declaration — how  advantage  of  filing  of  additional  counts  to,  with- 
out leare,  should  be  availed  of.  p.  188.  | 

when  cannot  be  complained  of.    p.  1.  I 

Diminution  of  record — ^when  suggestion  of,  must  be  made.  p.  341. 

Error  of  fact — ^what  constitutes,  justifying  setting  aside  of  order 
after  lapse  of  term.  p.  570. 

Errors — when  will  not  reverse,     p.  179. 

Final  decree — ^what  does  not  preclude  right  to.  p.  168. 

Final  judgment-r-^Hect  of  absence  of.  p.  401.     . 

Injunction — ^when  bill  properly  dismissed  upon  denial  of  application 
for  preliminary,  p.  471. 

Instructions — ^when  will  not  be  reviewed,  p.  647. 

Juror—not  competent  to  impeach  his  own  verdict,  p.  282. 

/ury-— effect  of  use  of,  in  another  case,  before  completion  of  trial, 
p.  436. 

Jury  trial — number  of  i>eremptory  challenges  allowed  in  civil  ac- 
tion, p.  499. 

Leading  questions — ^how  objections  to,  should  be  made.  p.  109. 

Master  in  chancery — ^when  reference  should  be  made  to  state  ac- 
count, p.  402. 

Misnomer-;-'when  question  of,  cannot  be  raised,    p.  498. 

Motion  for  new  trial — effect  of  filing  written,     pp.  23,  73,  630, 

how  should  be  shown  to  entitle  review,    p.  245. 

when  order  granting,  cannot  be  set  aside,  p.  566. 

when  wlthdrawl  of  counsel  not  ground  for  granting,  p.  657. 

Netoly  discovered  evidence — ^when  ground  for  new  trial,  p.  397. 

when  not  ground  for  new  trial,  p.  96. 

Order  of  proo/'— power  of  judge  with  respect  to.  p.  282. 

Orders — whe^  court  loses  jurisdiction  of,  notwithstanding  cases  not 
disposed  of.  p.  566. 

Partition  Act — right  of  court  of  chancery  to  proceed  according  to. 
p.  193. 

Peremptory  instruction — ^when  giving  of,  proper,  p.  123. 

Puis  darrien  continuonce— effect  of  plea  of.    p.  542. 

Remandment — when  directions  given  upon,  abandoned,  p.  402. 

Remarks  of  court — ^what  essential  to  review  of.  p.  630. 

Reversal  without  remAindment — ^what  essential  to.  p.  636. 

Short  cause  calendar — ^when  trial  of  cause  upon,  will  not  reverse, 
p.  486. 

Statutory  damaflre«-— when  affirmance  will  not  be  accompanied  by 
allowance  of.    pp.  283,  290. 

Trial  call— when  dismissal  made  upon.  p.  570. 
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Verdict — grom  ezoeflslTenesa  of,  ground  for  reversal,  p.  432. 

when  exceasive.  p.  112. 

when  not  disturbed,  pp.  428,  498. 

when  not  ezoesslve.  pp.  282,  511. 

when  not  set  aside,  pp.  146,  149. 

when  set  aside,  p.  8. 

when  set  aside  as  the  result  of  passion  or  prejudice,  p.  152. 

Yearly  general  call — right  of  attorneys  to  rely  upon  correctness  of. 
p.  570. 

PRINCIPAL  AND  AGENT. 

Ejection  from  Iroin— what  does  not  establish  authority  tx>  'make. 

p.  38. 
-   *  who  without  Implied  authority  to  make.  p.  88. 

PRINCIPAL  AND  SURETY. 

Extension  of  time  of  payment— -what  not  equlyalent  to.  p.  561. 
Recognizance — how  construed,  p.  177. 

what  does  not  discharge,  p.  176. 

iSuret]/— Judgment  against  principal   competent   evidence   against 
p.  86. 

PROMISSORY  NOTES. 

Fortrery— what  competent  to  establish  that  note  Is.  p.  96. 
Indorsement — ^when  new  consideration  required  to  support  p.  42L 
NegotiaJ)le  instrument— title  to  passed  by  delivery,  p.  437, 

QUANTUM  MERUIT. 

Express  contract— ^hen  may  not  be  abandoned  and  recovery  had 

upon  quantum  meruit,    p.  654. 
Services — extent  of  right  of  member  of  household  to  recover  for. 

p.  654. 

RAILROADS. 

Cro««<na— ringing  of  bell  or  blowing  of  whistle  satisfies  statute. 

p.  58. 

' train  need  not  be  stopped  to  enable  team  to  cross,    p.  69. 

Overflov) — ^what  does  not  preclude  right  to  recover  damages  arising 

from.  p.  348. 
Railway  junction — ^when  railroad  company  under  no  obligation  to 

stop  Its  trains  at.  p.  88. 
Traction  company — extent  of  obligation  of,  to  repair  streets,  p.  451. 

REAL   PROPERTY. 

Acfcno«?Ze(I(7went— effect  of  act  of  May  15,  1903.    p.  402. 
Contract— what  equivalent  to  forfeiture  of,  for  sale  of  land.  p.  128. 
Covenant — when  equity  will  enforce,  contained  In  deed  poll.  p.  SOS. 
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Bomestead — ^what  does  not  authorize  entry  upon.  p.  644. 
Overflov? — ^what  does  not  preclude  right  to  recover  damages  arising 
from.  p.  848. 

RBCOGNIZANCB. 

Discharoe—wh&t  does  not  effect  p.  176, 
How  construed,   p.  176. 

RELEASES. 

Form — ^when  sufBclent  p.  208. 

Incompetent — when  release  is.  p.  396. 

Question  of  sufficiency— when  to  be  determined  by  Jury.  p.  396. 

Recognizance— whKt  does  not  discharge,  p.  176. 

RES  JUDICATA. 

Contribution— -what  not  res  judicata  of  right  to.  p.  819. 

Decree — ^agalnst  whom,  competent  as  evidence,  p.  86. 

Supreme  Court — ^when  decision  of,  is  res  judicata  as  to  new  parties. 

p.  266. 
Surety — ^judgment   against   principal   competent   evidence   against. 

p.  86. 

REVENUE. 

Delinquent  list — ^when  need  not  be  filed  with  county  collector,  p.  533. 
Mandamus — ^when  lies  against  county  collector,    p.  533. 
Revenue  Act — sections  178  and  179  construed,  p.  533. 

RIGHT  OF  PROPERTY. 

Change  of  venue — ^may  be  granted  In  proceeding  to  try  right  of 
property  had  under  act  of  April  9, 1875.  p.  173. 

SALES. 

Executed  and  executory — distinction  between,  p.  476. 

Fraudulent  character— what  not  conclusive  evidence  of,  of  sale. 

p.  82. 
Judicial  sale — ^what  not  ground  for  setting  aside,  p.  193. 
Measure  of  damages — for  wrongful  conversion,  p.  553. 
Negotial)le  <»«*rttment— title  to  passed  by  delivery,  p.  437, 
Question  of  «ci2e — ^how  determined,    p.  476. 

SANITARY  DISTRICT. 
Corporate  potrer*— what  within,  p.  308, 

t  SCHOOLS. 

School  directors— vrhan  election  for,  to  be  held.    p.  55. 
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SHORT  CAUSE  CALENDAR. 

Reversal — when  trial  of  cause  upon  short  cause  calendar  will  not 
resalt  in.    p.  436. 

SPECIAL  ASSESSMENTS. 

Delinquent  list — ^when  need  not  be  filed  with  county  collector,  p.  S33. 
Mandamus — when  lies  against  county  collector,  p.  533. 

SPECIFIC  PERFORMANCE. 
When  not  (fronted — notwithstanding  rii^t  established,  p.  808. 

STATUTE  OF  LIMITATIONS. 

ConMhution — ^when  cause  of  action  arises  with  respect  to  running 

of  Statute  of  Limitations,  p.  819. 
yew' cause  of  action — ^when  amendment  does  not  set  up.  p.  223. 

STATUTORY  CONSTRUCTION. 

Mines  and  Miners  Act — to  what  provisions  ot  apply.    P.  886. 
Statutes — ^how  to  be  construed,  p.  56. 

STATUTORY  LAW. 

Acknowledgment — effect  of  act  of  May  15,  1903.    p.  402. 
Constitutional  questions — ^waived  by  appealing  to  Appellate  Court 

p.  386. 
Homestead  loan  association — ^law  with  respect  to  loaning  of  money. 

p.  402. 
Revenue  Act — sections  178  and  179  construed,  p.  533. 

STREET  CAR  COMPANIES. 
Traction  company — extent  of  obligation  of,  to  repair  streets,    p.  451. 

STREETS. 
Ordinance — ^what,  with  respect  to  streets,  invalid,  p.  471. 
Traction  company — extent  of  obligation  of,  to  repair  streets,  p.  451. 

SUPREME   COURT. 

Res  judicata— m]>en  decisicm  of  Supreme  Court  is,  ss  to  new  par- 
Ues.  p.  266. 

SURETYSHIP. 
Recognizance— how  construed,  p.  177. 
—  what  does  not  discharge,  p.  176. 

TAXATION. 
Delinquent  list— when  need  not  be  filed  with  county  collector,  p.  533. 
Mandamus— when   lies   against   county   collector,     p.    533. 
Revenue  Act — sections  178  and  179  construed,  p.  533. 
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TENDER 

Good— when  tender  Ib.  p.  387. 

Legal  ejtTect— what  Is,  of  tender,  p.  338. 

Too  lote— when  tender  cornea,  p.  128. 

TITLE. 
Neootiable  ifufrumenf— title  to  passed  by  deliyery.    p.  437. 

TORTS. 

Jfalice— ewential  to  case  of  action  for  alleged  interference  with 
contract  rights,  p.  67. 

TRESPASS. 

Bomestead — ^what  does  not  authorize  entry  npon.  p.  644. 
Injunction — does  not  He  to  preYent  threatened  trespass,    p.  471. 

TRIALS. 

Arguments  of  coutiveZ— latitude  allowed  in.     p.  498. 

Change  of  venue — ^may  be  granted  In  proceeding  to  try  right  of 

property  had  under  act  of  April  J9,  1875.  p.  173. 

right  of  corporation  to.  p.  173. 

Conduct  of  counsel — improper  to  show  that  Insurance  company  Is 

defending,  p.  182. 
Continuance — when   properly   denied,     p.   436. 
Juror — not  competent  to  impeach  his  own  verdict,  p.  282. 
what  statements  pertain  to  deliberations  within  Jury  room. 

p.  282. 
Jury — effect  of  use  of,  in  another  case,  before  completion  of  trial. 

p.  436. 
Jury  trial — number  of  peremptory  challenges  allowed  in  civil  action. 

.  p.  499. 
Order  of  proof — power  of  Judge  with  respect  to.  p.  282. 
Remarks  of  court — what  essential  to  review  of.    p.  630. 
Short  cause  calendar — when  trial  of  cause  upon,  will  not  reverse. 

p.  436. 
Trial  call — when  dismissal  made  upon.  p.  570. 
Yearly  general  caZ^— right  of  attorneys  to  rely  upon  correctness  of. 

p.  570. 

TRUST  DEEDS. 

Extension  of  time  of  payment — what  not  equivalent  to.    p.  561. 
Interest — extent  of,  chargeable  against  one  who  assumes  mortgage 
debt.  p.  561. 

USURY. 

Homestead   loan   association — ^when   exempted    from    operation   of 
usury  laws.  p.  403. 
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/iilerett— oomplaiiiaiit  asking  relief  from  usury  required  to  pay. 
p.  403. 

VENUE. 

See  CHA5GC  or  YnnTs. 

VERDICTS. 

Oro99  exceuivene^M — ground  for  rereraal.  p.  432. 

Juror — not  competent  to  Impeach  his  own  Yerdict  p.  282. 

what  statements  pertain  to  deliberations  within  Jury   room. 

p.  282. 
Motion  for  new  triai — ^when  withdrawal  of  counsel  not  ground  for 

granting,  p.  657. 
Newly  dUcovered  evidence — ^when  ground  for  new  trlaL  p.  397. 

when  not  ground  for  new  trial,  p.  96. 

When  exceptive,    p.  112. 

When  not  diiturbed.    pp.  428,  498. 

When  not  excesHve.    pp.  282,  511. 

When  not  Bet  aeide,    pp.    146,  149. 

When  Met  aside,    p.  8. 

as  the  result  of  passion  or  prejudice,  p.  152. 

WAIVER. 

Award — effect  of  setting  aside,  upon  question  of  walrer.    p.  267. 
Con$titutionai  questione — waived  by  appealing  to  Appellate  Court 

p.  386. 
Proofs  of  lo««— what  waiver  of.  p.  104. 

WATERCOURSES. 

Over/Ioto— what  does  not  preclude  right  to  recover  damages  arising 
from.  p.  848. 

WILLS. 

Devise  of  kind— effect  of,  subject  to  contract  of  sale.  p.  50. 
How  construed,    p.  49. 

.  '•  < .       L  •    ^  • 
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